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About the Report   

This Report is produced under the Bosnia and Herzegovina (BiH) Commercial Justice Technical Assistance 
Project (Project) financed by the United Kingdom (UK) Good Governance and Investment Climate Reform 
Trust Fund. The objective of the Project is to support justice institutions in designing and implementing 
reforms that improve efficiency and access to commercial justice in BiH. It builds on the recommendations 
of the UK-funded 2016 Feasibility Study on Improving Commercial Case Management in the Federation of 
Bosnia and Herzegovina (FBiH). The Project’s primary audiences are those responsible for deciding on and 
assisting in the development of sector policy: the BiH High Judicial and Prosecutorial Council, the 
ministries of justice for the BiH, its two entities, and the ten cantons in FBiH, as well as the donors working 
on justice programs in the country.  The Project is part of a broader World Bank initiative to raise 
awareness of reform opportunities and inform policy dialogue on the efficiency, quality, and access to 
justice across countries in the Western Balkans, with a view to improve the performance of justice systems 
in these countries.  
 
The Project comprises five components: (1) strengthening commercial departments and commercial 
courts in FBiH and Republika Srpska (RS), respectively, through analysis of caseloads and workloads, and 
providing recommendations to re-engineer processes, reduce backlog and strengthen court 
management; (2) fast-tracking small claims, based on results of comparative legal analysis of civil 
procedure in BiH and in several countries of the European Union; (3) increasing access to justice for micro, 
small and medium enterprises (MSMEs) through developing guides to increase legal literacy among firms; 
(4) capacity building through developing and implementing peer-led counseling and supplementary 
training for commercial judges; and (5) implementing procedural reforms to close loopholes and reduce 
bottlenecks in case processing through proposals for legislative amendments.  
 
This Report is a deliverable under Component 1 of the Project. It examines a series of organizational issues 
affecting the efficiency and efficacy of commercial courts and departments in the FBiH and in the RS, with 
primary emphasis on the potentially inequitable distributions of cases and staff among them.  
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Executive Summary 
 

1. This Report presents the findings of an analysis of selected organizational issues affecting 
commercial justice1 performance in Bosnia and Herzegovina (BiH).  It is the main deliverable under 
Component 1 of the BiH Commercial Justice Technical Assistance Project financed by the UK Good 
Governance and Investment Climate Reform Trust Fund. The Project aims to support justice institutions 
in implementing reforms that improve efficiency and access to commercial justice in BiH.  
 
2. The Report’s primary focus is workload distribution among commercial courts and 
departments, and the effect of any imbalances within it on their performance.  Other issues covered 
include: BiH’s caselaw database; its judicial performance evaluation system; production quotas and 
other incentive systems; its backlog reduction program; and court organization and management. The 
mixed methodology used to address these topics combined analysis of case flow statistics provided by the 
BiH High Judicial and Prosecutorial Council (HJPC) with interviews, document review, observation, and 
comparative experiences.  

 

3. The emphasis on workload imbalances builds on earlier World Bank work that identified the 
inequitable distribution of commercial cases and judges as major contributors to performance problems 
– delay (the most important user complaint), unpredictability of judgments, and difficult access for 
small businesses.  The present analysis examines this argument by using HJPC case flow statistics to track 
the extent and impacts of imbalances among BiH’s principal commercial courts and departments, and to 
suggest solutions for any problems they cause. At the first instance, it covers six commercial courts (DCCs) 
in the Republika Srpska (RS) and commercial departments in 10 municipal courts in the Federation of 
Bosnia and Herzegovina (FBiH). At the second instance, FBiH’s 10 cantonal courts and the RS High 
Commercial Court (HCC) were reviewed. Incoming and pending caseloads were analyzed in three-stages: 

• Identification of commercial caseload trends, by entity and by court/department between 2015 and 
2017; 

• Calculation of workload per judge (and in FBiH, per legal associate) by court/department; 

• Comparison of court performance on three indicators (clearance rates, case duration, and backlog 
ratio) to determine whether workload/staff imbalances affected them. 

 
4. In both RS and FBiH, incoming and pending commercial caseloads fell during the three years, 
but with incoming declining faster than pending.  At the first instance, for the five principal litigious case 
types (Mals Kom, Mals St, L, and Ps cases),2 pending cases (24,750) still outnumbered incoming (17,672) 
by 40 percent at the end of 2017.  Only in RS did the number of pending cases drop slightly below 
incoming. At the second instance, the pending caseload has been reduced nearly as far as possible in RS, 
                                                           
1 In BiH the commercial jurisdiction covers disputes between legal or physical persons performing commercial 
activities. It also includes bankruptcy and liquidation, intellectual property, corporate disputes (for example, among 
shareholders) as well as company registration and the enforcement of commercial court decisions. 
2 Respectively, these are: commercial small claims involving utilities; other small claims, for example, bankruptcy; 
liquidation cases; and ordinary commercial disputes over 5,000 KM (approximately 2,500 Euros). Although 
comprising more than half of the incoming caseload, registry cases were excluded from some  of the analysis because 
they are nearly exclusively non-litigious and generate minimal amounts of pending cases. Ip (commercial 
enforcement) cases were also excluded in part as primarily non-litigious and exclusively handled by commercial 
courts only in RS. As discussed in Chapter 3, there are questions as to whether either of these case types are best 
handled by courts. 
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but in FBiH it remained at nearly three times the incoming numbers. A pending caseload equal to or above 
incoming increases delays in case disposition and can take years to reduce to a reasonable level.   
 
5. Incoming and pending caseloads vary substantially between entities and among courts at both 
instances. This is a natural, anticipated consequence of differences in population size and other 
characteristics of the areas they cover.  Thus, the first instance courts in Sarajevo and Banja Luka, the 
governmental centers of each entity, received roughly half of their entities’ incoming caseloads and 
retained a still larger share of pending. 3 For other courts/departments, annual incoming ranged from 80 
to 2,000 cases, while pending varied from 38 to over 3,500 cases. At the appellate level, the caseload 
distribution among courts is comparable.   

 

6. Although these differences constitute a type of imbalance, they are only problematic if not 
mitigated by staffing levels; this is the real imbalance question and one which the prior World Bank 
study did not pursue.  Addressing it required dealing with differences in case complexity, variations 
(largely between RS and FBiH, but also within the latter) as to which cases were handled only by 
commercial courts/departments, and in FBiH, limited information on the number of judges and legal 
associates assigned to commercial cases fulltime. Fortunately, the HJPC has calculated what it calls an 
“average annual quota”4 for each case type. These were used to standardize (or weight) numbers of 
different case types, combine them into a single workload for each court, and set a target weighted 
caseload per first instance judge or legal associate.  For appellate cases, the process was simplified by 
tracking only Pz cases (appeals of final judgments, comprising 95 percent of the caseload) and using both 
the HJPC’s average quotas and the HCC example to estimate staffing needs for each court.5 
 
7. The calculation of caseloads per staff member alters the picture, considerably reducing the 
differences among courts and changing both the nature and the likely impacts of the “imbalance 
problem.”  

• Few first instance courts/departments had more than the target incoming caseload per judge/legal 
associate and only Mostar (in FBiH) had so consistently. (Table 6 in Chapter 2 provides further detail.) 

• Several smaller courts/departments fell under the target, some substantially. Their judges fill their 
individual production quotas by resolving non-commercial cases as well.6 In theory, this should not 
affect their efficient treatment of commercial cases. 

• When total first instance workloads (incoming plus pending) were considered, half exceeded the 
target, but this is an issue of backlog – which most were reducing in accord with HJPC policy.  

• At the appellate level, only Banja Luka (RS) and in FBiH Sarajevo and Tuzla had sufficient incoming 
commercial cases to merit more than one dedicated judge. In all courts except Banja Luka, judges 
from other specializations are used to form panels for the final decisions. 

• Pending cases (backlog) were concentrated in a few courts at each instance. Sarajevo and Tuzla 
accounted for 85 percent of the pending appellate caseload, with most of it in Sarajevo. At the first 
instance, pending caseloads are more dispersed but still concentrated in roughly half the courts. 

 

                                                           
3 But most of Sarajevo’s pending cases were small claims heard in a separate department also seeing civil cases. 
4 These are the cases of a single type one judge can handle in a year if that is all he/she does. 
5 Cases handled by HCC judges were considerably below the HJPC average annual quota but given the HCC’s success 
in reducing pending cases and times to disposition, were used as a reference point. 
6 Individual (indicative) quotas are set by the HJPC for each judge/associate.  They comprise a mix of new and 
backlogged cases of several types.  They are related to the annual average quotas but are not the same. 
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8. Consequently, although caseloads per judge vary by court, there are more examples of 
underloading than excessive workloads. In FBiH, where it is most common, this type of imbalance and its 
potential waste of human resources are resolved through the HJPC’s quota system.  In RS, among the 
courts with lower incoming caseloads, Banja Luka has used this advantage to substantially reduce its very 
high backlog. As a review of performance indicators and the additional organizational issues suggests, the 
principal shortcomings of current policies are: the still lengthy disposition times (DTs); the slow reduction 
of backlog; and indicative production quotas that may act as a ceiling, as well as a floor on staff output.  
 
9. High clearance rates (nearly always over 100 percent at the first instance and eventually 
approaching that number by 2017 at the second) support the conclusion that most courts have enough 
staff to cover incoming cases (although most of the cases they resolve come from the pending 
accumulation). The case duration and backlog ratio indicators demonstrate that the problem is again 
backlog. Namely, where backlog ratios (pending/incoming) reach 100 percent or higher, as they now do 
in most BiH courts, one of two things happens; either backlogged cases are ignored in favor of handling 
new cases quickly, or, when backlog reduction is prioritized (which is the HJPC policy), overall time to 
disposition remains high over the medium run. Thus, Banja Luka’s commercial court had the longest Ps 
duration despite a clearance rate of 150 percent or higher and reducing its backlog ratio by half.  For 
appellate courts, Livno, Mostar, Sarajevo, and Tuzla (all in FBiH) had the highest durations and backlog 
ratios despite acceptable clearance rates. 

 

10. Based on the above findings, the following recommendations regarding caseload distribution 
and imbalances were made: 

 

• First Instance: The addition of a judge or legal associates is recommended for Mostar because its 
incoming case flow has remained exceptionally high. No specific recommendations are made for the 
Sarajevo small claims department despite its high incoming and pending caseloads since this would 
require an analysis of its much larger number of civil cases. 

• Second Instance: Because Sarajevo’s four appellate judges are visibly unable to manage incoming 

and pending caseloads, the addition of three more judges was recommended; as of 2019 two had 

been added. Because the three judges were only an estimate, the HPJC might review the preliminary 

results before adding another. Also, if a more radical backlog reduction program is adopted (see 

next item), even two extra judges may be excessive to cover incoming alone. 

• Backlog: Rather than a continued reliance on backlogged courts to resolve their own problems 

through the quota system, it is recommended that the HJPC adopt its suggested employment of 

temporary judges to address the issue (as well as expanding its program to send cases to less busy 

courts),  especially for the most overburdened courts – at the first instance, Mostar and at the 

second, Sarajevo and Tuzla. 

• Data Issues for the HJPC: The HJPC collects and analyzes case flow data from the courts, but the 
problems encountered with further analysis for this Report recommend it work with the courts to 
increase quality control and standardization. This would allow the HJPC Secretariat to provide better, 
more detailed information and recommendations to the Council. 

 

11. BiH’s primary performance improvement strategies rely on individual production quotas to 
increase output and reduce backlog. The HJPC has also introduced additional measures to improve the 
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quantity and quality of service supply.  However, it has paid less attention to two other ways to improve 
performance by reducing any remaining supply-demand gap:  demand and court management.  
 
12. The traditional remedy for improving supply is to add judges or other staff, but this has become 
less possible because of budgetary limitations nearly everywhere. Most of the other supply 
improvement measures reviewed have been adopted in BiH but could be further modified to enhance 
their impacts. 

• Caselaw Database:  BiH’s database is intended to encourage uniform legal interpretation and 
predictability (after delay, the most important issue according to users).  It is managed by the HJPC’s 
Center for Judicial Documentation. Its utility and real use could be improved by: (i) making mandatory 
the publication of decisions of all BiH higher courts; (ii) encouraging first and second instance courts 
to preselect decisions and send them to the Center for inclusion; (iii) enriching the database’s search 
mechanisms and introducing a subdivision (within the civil category) for commercial cases; (iv) 
involving courts in the selection of key search terms; (v) and changes to the HJPC website to make the 
database more visible.  Having courts do their own anonymization of cases, and allowing outside users 
free access to the database might also be considered.  

• Judicial Performance Evaluation: Based in part on a recent peer review mission,7 the HJPC is 
introducing a new evaluation system, adding and giving more weight to qualitative measures.  
Contrary to the peer reviewers’ recommendation but pursuant to existing law, the evaluations will 
still be done annually.  While respecting the HJPC’s desire to introduce it in 2019, it is advisable that 
the new evaluation system be piloted in a few courts; that evaluators be provided with a toolkit and 
training; and that, given complaints about lack of consultation on the system, an awareness-raising 
campaign be conducted with all judges prior to full rollout. Further preparation of the HJPC’s internal 
commissions that will be involved in the process is also recommended. 

• Production Quotas and Alternative Incentive Systems: BiH’s nearly exclusive focus on individual 
incentives (evaluations and quotas) misses the opportunity to encourage cooperation and joint 
problem solving at the court and department levels. Whether continuing with individual quotas or 
shifting to court targets, BiH might consider more consultation with court heads and judges on those 
set and using these changes to recognize courts (or judges) making the greatest improvements. As in 
many EU judiciaries, a gradual shift from production quotas to disposition time ranges (for example, 
30 percent resolved in under six months and 90 percent in under a year) by case type is also 
recommended. 

• Greater Delegation of Work to non-judge Staff: Based on the experience of the ongoing Dutch and 
Swedish pilot programs with a few first instance courts, it is apparent that judges perform many tasks 
that might be done by other courtroom staff.  The HJPC might promote the expansion of this 
experience, prepare staff and judges for its adoption, and make any legal changes required to allow 
it.  Freeing up judges to focus on resolving legal disputes would, as it has in other countries, increase 
productivity, reduce delays, and improve user services.  

• Backup Plan for Courts with “just enough” Staff: While most first instance and second instance courts 
have enough staff to cover the usual influx of commercial cases, temporary absences, promotions, 
and retirements can cause problems. This may account for sudden decreases in clearance rates and 
increases in case duration and backlog ratios, especially but not exclusively in FBiH. It is thus 
recommended that the HJPC develop a “backup” plan for each entity, assuming FBiH’s cantonal 

                                                           
7 Igreja Matos, Jose and Michael Haussner, “Peer Review on Appraisal of Judges and Prosecutors,” report 

submitted to the EU Commission on June 7, 2017 
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structure allows it, using a group of reserve judges who could be assigned temporarily to the affected 
courts. 

• Backlog Reduction: The HJPC’s individual quota system has facilitated the reduction of the pending 
caseload, eliminating most of the oldest cases.  However, the total pending caseload still exceeds the 
number of incoming cases, indicating that eliminating the problem will take time. To accelerate the 
process, the HJPC might consider a more radical approach via (as its Secretariat has suggested) the 
hiring of temporary judges to deal with backlog, the identification and separation of cases (for 
example, civil and commercial utility) that might be handled through a separate process (for example, 
mediation of utility cases as in RS, or the creation of an entity-wide center, as in Slovenia and Poland 
to deal with them), and using its current backlog inventory to prioritize, not only by age, but also by 
frequency, importance, and location, backlogged cases to be handled first. 

 

13. Demand management has received little attention in BiH, but its unusually high numbers of 
incoming first instance and appellate cases compared to population suggest it is worth exploring.  Other 
European countries provide examples of how this could be done: 

• Use of Court Fees to Discourage Frivolous Filings:  Since the BiH Constitutional Court has declared 
(contrary to the practice in most European countries) that prior fee payment is not needed for case 
processing, this strategy is of limited use. Still, ensuring filers understand what the fees will be, 
ensuring fees are collected after the fact, and publicizing both might help discourage abuses. 

• Dejudicialization of Services to Reduce First Instance Caseloads: Two obvious candidates are 
registries (comprising half the incoming caseload) and coercive enforcement. Proposals for both have 
encountered significant resistance in BiH. If registries cannot be transferred, the HJPC might raise the 
indicative case quotas based on recalculating necessary judicial input and discouraging redundant 
supervision of staff work.  For enforcement, the real level of judicial input also needs review.  If kept 
in the courts, the current enforcement system needs considerable improvement, but use of private 
or court-contracted agents might still be promoted. Alternatively, BiH might examine Croatia’s 
apparently successful use of an executive agency for this purpose. 

• Promotion of Alternative Dispute Resolution (ADR): BiH and its entities have the legal framework to 
permit this, but after a brief flurry of activity in 2003-2004, use has dropped off.  Change will take 
time, but RS’s use of mediation for civil and commercial utility cases suggests more effort should be 
made to expand it (as well as an exploration of why it has been less successful in FBiH). Additionally, 
more information could be provided to potential users on the costs, delays, and returns from ADR as 
opposed to those incurred when a case is taken to full litigation. 

• Filtering Appeals and Other Measures to Relieve Appellate Court Congestion:  This is an 
acknowledged issue throughout Europe where it is seen as a major cause of delay. A 1995 Council of 
Europe Committee of Ministers’ Recommendation both recognized the problem and suggested 
numerous remedial measures. Some are less appropriate for BiH (for example, raising fees for 
appeals, setting monetary floors on appealable cases), but others might be explored: reducing the 
number of judges required to hear certain appeals, limiting separate interlocutory appeals, expanding 
and “legalizing” the use of preparatory departments to determine admissibility, and insisting that 
appellants specify the precise errors to be considered.  

• Court Management:  BiH’s incentive systems focus on individuals and are set from the top (the 
HJPC) with little participation from below. The HJPC has introduced a business intelligence (BI) 
software System for Reporting and Management Decision-making (SIPO) that would allow court 
presidents and department heads to monitor their courts’ performance, redistribute workloads, and 
identify systemic problems, but there are currently no incentives for them to use it. This situation will 



x 
 

only change with the gradual devolution of more decision-making powers to lower level units (courts, 
departments) and, preferably, encouragement of a team approach to addressing productivity issues 
and collective target-setting. This seems particularly important if backlog reduction is left to the 
courts. It would also benefit the treatment of new cases, if courts were allowed more space for 
innovative assignment of cases and promoting cooperation among their staff members.   
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1.  Introduction 
14. Commercial cases in BiH are limited to disputes between legal entities or with/between persons 
operating in a commercial capacity (that is, individual artisans and small businesspeople). They also 
include bankruptcy, liquidation, and various specific issues (for example, intellectual property, corporate 
governance, transport).  There are five types of litigious cases at the first instance – bankruptcy (ST), 
liquidation (L), ordinary commercial   disputes over 5000 BAM (Ps), commercial small claims (Mals) and 
commercial utility claims (Mals Kom). Commercial judges also handle the company registries and (in RS) 
enforcement of commercial claims (Ip). 

15. This report builds on the findings of the World Bank 2016 report8 analyzing issues in the handling 
of commercial justice in the FBiH courts and exploring remedies for their solution.  The report, hereafter 
called “Feasibility Study,” was requested by the FBiH authorities and financed through the UK Good 
Governance and Investment Climate Reform Trust Fund.  The Feasibility Study among other issues, 
explored the potential establishment of separate commercial courts in the FBiH, as these have existed in 
the RS since 2010.  Although recommending against that option, it introduced other suggestions on 
improvements in commercial case processing. In consultations with the authorities, the World Bank and 
the British Embassy have initiated a follow-up technical assistance project to lay out specific 
recommendations and support their implementation. The RS authorities expressed interest in its 
conclusions, for which reason the current project also incorporates the RS commercial courts. 

Overview of the BiH Commercial Justice System 

BiH’s justice system, like its political organization is fragmented. At the national level, BiH has only 
two courts – the Constitutional Court and the Court of BiH, which largely hears cases of war and 
organized crime.  Other legal disputes are handled by courts within the two entities (and the small 
Brcko District, not further considered in this Report).  A single HJPC, comprising 16 members and 
supported by a roughly 120-person Secretariat proposes policies, monitors performance, developed 
and supervises the automated case management systems (CMS) for both judges and prosecutors, 
appoints and does career management (promotions, disciplinary matters) for these professionals, 
and defines the numbers of judges, prosecutors as well as administrative and legal staff. 

The FBiH and the RS have their own constitutions, Ministries of Justice, Supreme Courts, 
Constitutional courts, and procedural and substantive laws. Moreover, each of FBiH’s ten cantons 
has its own constitution, Ministry of Justice and substantive laws. Court financing levels are set by 
the respective entity and cantonal finance ministries. As regards commercial justice, one major 
difference is RS’s introduction in 2010 of separate commercial courts. This replaced a system still 
used in FBiH of having commercial cases handled by their courts’ civil divisions, by separate 
departments, by designated individual judges, or shared with other civil judges (and legal 
associates).  While the HJPC sets the numbers of judges in the RS commercial courts and FBiH civil 
divisions, those assigned to commercial departments in FBiH (or designated to hear commercial 
cases where a department does not exist) depend on the decisions of the respective cantonal and 
municipal courts and so may fluctuate from year to year.  

                                                           

8 Harley, Georgia; Srđan Svirčev; Marina Matić Bošković; Ana Krnić; Victoria Esquivel Korsiak, 2016, Improving 

Commercial Case Management in the Federation of Bosnia and Herzegovina: Feasibility Study, Washington, D.C.: 
World Bank Group. http://documents.worldbank.org/curated/en/736251485261261184/Improving-commercial-
case-management-in-the-Federation-of-Bosnia-and-Herzegovina-feasibility-study 

 

http://documents.worldbank.org/curated/en/736251485261261184/Improving-commercial-case-management-in-the-Federation-of-Bosnia-and-Herzegovina-feasibility-study
http://documents.worldbank.org/curated/en/736251485261261184/Improving-commercial-case-management-in-the-Federation-of-Bosnia-and-Herzegovina-feasibility-study
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16. Both the current project and the Feasibility Study were motivated by a concern that the 
judiciary’s poor performance in dealing with commercial cases has hindered economic activity 
throughout BiH.  This argument is based on a large body of literature on the economic impacts of court 
work and a series of international surveys and indices, including Doing Business, the Global 
Competitiveness Index, Eurobarometer, and the World Justice Project.  Respondents to all surveys (a mix 
of citizens, entrepreneurs, and/or expert observers) suggested that delays and other issues in handling 
commercial cases were major impediments to investment and economic growth. In this context, the 
Feasibility Study identified three performance issues affecting the FBiH courts’ handling of commercial 
cases. 
 
17. Issue No. 1: Delays in resolving commercial cases (although not necessarily worse than in 
ordinary civil or administrative and criminal cases) and the accumulation of unresolved cases (backlog9).  
BiH’s DTs for civil and commercial litigious cases were the second highest among the 46 countries that the 
European Commission for Efficiency in Justice (CEPEJ) surveyed in 2010, 2012, and 2016 (and the highest 
in 2014).10  At 574 days for the last year (2016) it is well above the average of 233.  Its pending cases per 
100 inhabitants (7.2) were the highest recorded in 2016 and far above the European average of 1.6.  
Moreover, and despite its backlog reduction program, among the 17 countries able to provide these data 
in 2016, BiH had the highest proportion (45 percent) of pending cases over two years old.  Although lengthy 
delays, large backlogs, and many of their causes are shared with other ex-Yugoslavian countries, BiH’s 
scores on delay and pending caseload are far worse than its neighbors.  The extent of delay and the size of 
backlog are further explored in Chapter 2. 

 

Doing Business (DB) on BiH’s Judicial Performance11  

All ten factors reviewed by DB have some relationship to commercial or other courts.  The three 
most relevant for commercial justice are “starting a business” (ranking of 183 among 190); 
“enforcing contracts” (a more respectable 75) and “resolving insolvency” (a very respectable 37).  
The low ranking for starting a business is due not only to the courts, which run the business 
registries, but also to delays and costs incurred by the participation of other actors before and 
after court registration. For contract enforcement and insolvency, the courts are more central 
to the process. Time to enforce a contract (595 days) and costs (36 percent of value) are, 
however, higher than the comparator countries, including the Organization for Economic 
Cooperation and Development (OECD) high income. Among comparator countries for 
insolvency, BIH scores better on the recovery rate than Croatia and Greece and roughly the same 
as Europe and Central Asia.  These are not average for all cases, but rather for specific case 
scenarios as defined by DB, and moreover tracked only in Sarajevo.  

 
18. Issue No. 2: Quality and consistency in decision-making. This is not surprising given the country’s 
fragmented justice system (13 constitutions and sets of procedural and substantive laws, which while 

                                                           
9 We will refer to these cases as backlog although BiH has not specifically defined at what age a pending case 
(transferred from one year to the next) becomes backlog.   
10 These are the years surveyed; the respective reports are published two years later. Reports and database 
available at https://www.coe.int/en/web/cepej. Numbers of countries surveyed vary by year but are generally 
around forty-five to forty-six. 
11 Data here come from World Bank Group, “Doing Business 2019: training for Reform” and the separate economy 
profile on BIH 

https://www.coe.int/en/web/cepej
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similar, are not always interpreted in the same fashion).  For quality, the Feasibility Study cited appeals 
rates (high for litigious cases) and confirmation rates (76 to 81 percent in municipal courts and 80-90 
percent in cantons) although both are arguably as much results of an overly permissive appeals system as 
of decision quality.12  A World Justice Project report cited by the Feasibility Study noted inadequate 
selection and training of judges as affecting the quality of their decisions. 
 
19. Issue No. 3: Accessibility of courts for businesses, in particular, to Micro, Small, and Medium 
Enterprises (MSMEs). This issue is addressed by a separate component of the current project, through 
conducting surveys and developing MSMEs self-representation guides. However, many of the problems 
noted can be blamed on the first two issues, as well as costs of litigation. 
 
20. It is difficult to attribute these problems to insufficient sector resources. Compared to other 
European nations surveyed by CEPEJ, BiH has among the highest numbers of judges/inhabitants; its sector 
budget, most of which (83.4 percent) goes to labor, also captures a comparatively large proportion of GDP. 
Despite BiH judges’ frequent complaints about insufficient staffing to cover a high (but not record- breaking 

13) level of demand, adding judges would thus be problematic. Redistributing them to handle commercial 
cases is even more so in FBiH, because it depends on the judiciaries, ministries of justice, and ministries of 
finance of each canton. The HJPC could authorize more civil judges, but if the relevant courts do not assign 
them to commercial cases, this is entirely their choice. It has also occurred that the placement of new 
judges authorized by the HJPC is impeded by its own delays in making appointments and both entities’ 
failure to find funds to finance them. 

 
21. The Feasibility Study explored the performance problems it identified, albeit less systematically 
than required of the present research (and with little attention to RS), offering several explanations: 
1. The inequitable distribution of “commercial” judges and cases among and within the ten FBiH cantons; 
2. Inefficient procedures and parties’ procedural abuses; 
3. The lack of an effective small claims’ proceedings and limited use of ADR; and 
4. The absence of effective methods for harmonizing procedures and selecting and preparing judges to 

handle commercial issues. 
 

22. Explanations 2 and 3 above, and the training element under Explanation 4 are covered by other 
project components and so are not a focus of this Report.  This Report covers the first explanation and 
that part of the fourth referring to harmonizing legal procedures and interpretations. It also includes 
several organizational issues mentioned but given lesser emphasis in the Feasibility Study, among them: (i) 
judicial performance evaluation; (ii) production quotas and other incentive systems; (iii) backlog reduction 
programs; and (iv) court organization, management, and the managerial roles of heads of commercial 
courts and departments. A few problems (for example, appellate court congestion) arising from the 
analysis of caseload imbalances have also been added.  
 
23. The first explanation, the impact of inequitable caseload and staffing distribution, was never 
fully explored by the Feasibility Study, which is why it gets so much attention (and an entire chapter) 

                                                           
12 This statement relies on the argument that a good appeals system has few appeals, and only of truly difficult cases, 
meaning that confirmation rates should be about 50 percent.  Higher than this indicates abusive use of appeals and/or 
overly permissive admission criteria.   
13 According to CEPEJ (2018), BiH’s 4.0 incoming civil and commercial litigious cases per 100 inhabitants in 2016, while 
higher than the average for the countries covered was surpassed by 8 other countries.  The highest recorded was 6.8 
for Romania followed by 6.4 for Belgium.  
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here. Indeed, different courts have different caseloads and staffing patterns, but this only becomes a 
problem when the two elements are not in sync.  The research underlying the present report faced several 
problems that may explain why the earlier study did not go further:  differences in how courts assign 
commercial cases, some discrepancies in CMS data, and especially the lack of reliable information on 
staffing patterns in FBiH courts as they affect commercial cases.  As explained further in Chapter 2, efforts 
to overcome these obstacles involved some methodological shortcuts and approximations.  They 
nonetheless have allowed a more complete picture of the extent, location, and impact of any differences 
in caseloads, not by court, but as they should be measured, by judge. 
 
24. The analysis is limited to first and second instance courts in FBiH and RS. The small Brcko District 
has so few commercial (and other) cases that it adds little value and while higher courts may have excessive 
or insufficient workloads, the issue of imbalances makes little sense for these unique organizations.  In 
dealing with RS and FBiH, the task is eased by the fact that in RS only six DCCs and a single HCC handle 
commercial cases and that in FBiH they are nearly exclusively handled by one municipal court in each 
canton.  There are some exceptions, but the analysis will not consider the few commercial cases dealt with 
in other FBiH municipal and RS basic courts.   
 
25. This research used a mixed methodology relying on further analysis of statistics provided by the 
HJPC, interviews with stakeholders (judges, independent attorneys, members of the HJPC Secretariat, 
and donors involved in related projects), and review of relevant documents. In developing 
recommendations, it relied on information from comparator countries involving solutions applied to 
similar problems and issues.  This part of the analysis incorporated statistics from the CEPEJ biennial reports 
on the performance of approximately 46 European countries, and from the World Bank Group’s Doing 
Business reports. 

 

26. As a final caveat it should be noted that any proposed change involves risks, and none of the 
measures suggested here are exceptions.  Risks specific to individual recommendations are addressed in 
the respective sections.  However, as a general caution, the following considerations are added.  Many 
suggested policies would be radical departures for BiH, although local reformers may be aware of their 
existence elsewhere.  Their broader acceptance can be difficult and certainly lengthy, but they are 
presented to encourage BiH to look beyond its current approaches and goals to what it might achieve in 
the future.  In this it faces some well-known challenges.  Changing practices is never easy. It is often 
hindered by entrenched mental models14 – the expectations, values, and attitudes lingering from earlier 
periods, either persisting on their own or shaping understandings of new principles (for example EU 
standards).  Demand management (discussed in Chapter 3) in particular represents an idea whose 
acceptance only recently emerged within some EU members.  Thus, to introduce reforms or even to engage 
in preliminary discussions of their benefits, requires identifying the attitudinal as well as legal, technological 
and political obstacles to change. From there, the further issues are what to address first (because of ease, 
importance, or potential for leveraging other changes) and how to go about it. Fortunately, some lessons 
and models can be taken from elsewhere, and especially from within Europe. 
 
  

                                                           
14 See D. North, 1990, who introduced this concept as an impediment to institutional change. 
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2. Analysis of Commercial Caseloads, Staffing, and Performance 
Statistics: Do Workload (Im)Balances Affect Courts’ Performance?  

2.1 Background 
 
27. This chapter explores the key question raised:  to what extent are differences in performance 
explained by workload/staffing imbalances and what can be done to correct any resulting problems? As 
noted before, comparison of statistics from the CEPEJ database for BiH’s treatment of litigious civil and 
commercial cases15 demonstrates: (i) substantial delays in case resolutions in all instances, and 
(ii) significant backlogs systemwide. 
 
28. BiH’s own statistics show substantial differences in the commercial caseloads handled by each 
first and second instance court; however, this type of “imbalance” must be adjusted by staffing patterns, 
before its real dimensions and impacts on performance can be assessed.  Thus, answering the initial 
questions requires a three-stage analysis:  first, to track the distribution of commercial caseloads across 
entities and among courts (Section 2.2); second, to determine whether the “imbalances” persist when 
staffing numbers are considered (Section 2.3); and third, to identify the effects of staff/workload ratios on 
courts’ performance and to suggest how they could be ameliorated (Section 2.4).  A final section (2.5) 
summarizes the results of the present analysis, their implications for the imbalance argument, and the 
recommendations for improving performance they suggest. 

 
29. This analysis works with case flow statistics provided by the HJPC, based on data from its case 
management system (CMS).  However, some data issues and differences in how courts are organized and 
staffed to handle commercial cases explained below complicated the effort to compare performance 
across courts.  
 
30. Issue No. 1: Data reliability and consistency - although courts throughout the country enter their 
data into the CMS, they are not always consistent as to what they include in their commercial workloads. 
For example, while all these first instance courts have commercial registries, few registry cases were 
included in the overall case flow statistics provided by the HJPC. Moreover, when they were included, the 
numbers did not always coincide with those in the HJPC’s separate registry database. Similar reporting 
issues were noted by the HJPC with the recording of small utility cases.  Also, as some of those interviewed 
within individual courts admit, they do not always keep their CMS entries up to date.  Thus, any data quality 
problems encountered are less the fault of the HJPC than of what courts provide it.   
 
31. Some apparent inconsistencies are also a consequence of how different courts organize their 
work – whether for example they expect “commercial” judges to handle commercial small claims (Mals 
and Mals Kom16), leave them with legal associates, or share them with other judges (as happens in some 
smaller and even medium size FBiH courts).  Although in most courts, Mals Kom represent a substantial 
portion of the caseload, the judges’ work in dealing with them is relatively light, and virtually non-existent 
when delegated to legal associates. Still, these cases do take time that could be used to handle other work, 

                                                           
15 Unfortunately, the CEPEJ reports do not separate civil from commercial cases. 
16 Mals are small claims between legal entities or individuals engaged in commerce other than utility cases (Mals 
Kom).  Small claims involving an individual as at least one party (Mal or Mal Kom) are considered civil, not commercial 
cases and so are not relevant here. Utility cases, whether commercial or civil, typically elicit no response from the 
debtor and so, except for their sheer quantity can be dispatched quickly. 
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including the more complex Mals.  Meanwhile, the second stage of enforcement, the collection of amounts 
due when not offered voluntarily (Ip and Ip Kom in the coding system) is typically handled in FBiH by 
another department or a broader group of judges/associates. However, commercial courts in RS also 
handle Ips, meaning the need for further adjustments when comparing caseload per judge in the two 
entities.   

 
32. Issue No. 2: Determining the number of judges handling commercial cases proved a challenge 
especially for FBiH.   For municipal courts, the HJPC determines only the number of civil judges; their 
assignment to a commercial department or cases is decided by the respective municipal or cantonal court. 
A few FBiH municipal courts (Sarajevo and Tuzla) have more stable numbers, but for others as the HJPC 
says, assignments may change from year to year or more frequently.  The three tables on human resources 
provided by the HJPC17 do not indicate which of the nearly 240 judges and legal associates listed in them 
can be considered fully dedicated to commercial cases, and which might simply lend a hand when the 
workload gets oppressive or to help fill their own production quotas.18  Rather than relying on the HJPC 
information, the team contacted the municipal courts for more specific data on commercial case 
assignments and staffing, and these are the numbers (converted to full-time-equivalents or FTEs) used 
here.  The team attempted the same strategy for FBiH cantonal courts but was less successful there 
because in medium and small-size cantons the workload appears to be shared.  

 
33. Issue No. 3: Determining the number of legal associates and other support staff and their 
differing roles was another challenge.  In FBiH, these professionals can decide first instance commercial 
(and other) small claims. At the appellate level, when present, their role is supportive only. RS first instance 
courts have few legal associates and neither they nor the trainees and volunteers working there have a 
decision-making role. This complicates comparing judicial performance with FBiH. Pilot projects supported 
by the Dutch and Swedish donors have attempted to give associates, trainees, and even volunteers greater 
involvement in processing small claims (although largely for non-commercial cases). However, this remains 
a supportive, not a decision-making role, and RS judges still must sign off on any rulings.19  The HJPC 
database has no information on numbers of trainees and volunteers; they were only mentioned in 
interviews with judges in the Banja Luka DCC20 although they are  present in other RS courts (and possibly 
in FBiH as well, although they were never mentioned). 
 
34. Consequently, a comparison of the interaction of the three variables tracked here – workloads, 
staffing, and performance in commercial justice – remains a work in progress.  The report worked with 
what was available, but the weakest element remains the staffing numbers, and especially those for judges 
and legal associates in FBiH. 

 

                                                           
17 These table were thus not used here.  One listed all judges in first and second instance courts without indicating 
(except for the RS Commercial Courts) which judges handled only commercial cases.  The other two listed 
outstanding commercial cases attributed to individual judges, but without indicating whether these comprised their 
entire caseloads or simply cases assigned to fill out a quota largely devoted to other case types.  
18  In some FBiH courts, the caseload of judges/associates handling other civil cases is too small to meet the quota 
assigned by the HJPC, for which reason  they may take on some commercial work, and especially Mals and Mals Kom. 
Similarly, commercial judges with small caseloads may also work on other cases.  This is not feasible for RS because 
of its separate commercial courts.  
19 “The Swedish National Courts Administration’s (SNCA) support to the High Judicial and Prosecutorial Council of 
Bosnia and Herzegovina (HJPC) within the framework of “Improving Court Efficiency and Accountability of Judges and 
Prosecutors in BiH -Phase 2” - ICEA Project,” preliminary report dated November 13, 2018. 
20 Although the interviewees referred to legal associates, they were most probably including trainees (interns)  
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2.2 Analysis of Case Flows in First Instance and Appellate Courts, 2015-2017 

35. The examination of court caseloads reviews incoming and pending cases (those transferred from 
one year to the next) between 2015 and 2017.  Combined (pending at the end of the prior year plus 
incoming in the target year) they define the active cases handled annually. Because of BiH’s “backlog”21 
(that is, pending case) problem, pending cases are extremely important to understanding delays in case 
resolution.  By now most courts dispose as many or more cases each year as they receive; however, 
because of the quantity of pending cases and the HJPC’s emphasis on their reduction, many of the disposed 
cases are from the pending accumulation. Although this observation applies to both first instance and 
appellate courts, they are handled separately in all sections because of differences in caseload composition 
and court organization. 

2.2.1 Distribution of First Instance Commercial Cases by Entity, Court, and Case Type  

36. This section begins by reviewing trends in all commercial cases over the three-year period, 
divided between incoming and pending, by entity, and by major case type – registry (Reg and Regz), 
commercial enforcement (Ip), and litigious commercial cases (St, L, Ps, Mals Kom, and Mals, respectively 
bankruptcy, liquidation, ordinary disputes over 5,000 KM, commercial small claims involving utilities, and 
other commercial small claims).  It temporarily ignores the various arrangements in FBiH for handling small 
claims and enforcement cases, some of which reduce the workload of commercial departments or judges.22  
In RS, all seven case types are seen exclusively in its district commercial courts (DCCs).    
 

A Note on Cases Handled by the Court Registries 

The principal registry case types are company registrations (Reg) and the issuance of various 
certificates on legal entities from the court registry records (Regz). A third category, registration of 
political parties and foundations, is treated by registries only in RS but is so minor it can be ignored.  
All three types involve largely administrative work and can be processed quickly, although the HJPC 
calculates that Reg cases require nearly as much judicial input as Ps cases (with “average annual 
quotas”23 of 660 versus 576 cases respectively).  Regz’s annual quota of 2,640 signifies still less judicial 
effort. 

 
37. As shown in Graphs 1a, 1b, and 1c, registry cases comprise roughly half of the influx, but only a 
small portion of the pending caseload; most pending corresponds to the litigious case types and Ips. 
Among the three case types, only registry cases have experienced a slight increase in new cases but minimal 
pending at the end of each year. For the others, both incoming and pending are decreasing, but incoming 
is going down more rapidly.  FBiH Ip cases are shown for comparison only as most are not handled by its 
commercial judges. 

                                                           
21 Backlog is really a technical legal term, requiring a legal definition of how old a case must be to be considered 
backlog.  Inasmuch as BiH lacks a legal definition, pending and backlog are used interchangeably here. 
22 For example, both small claims and Ip cases may be shared with other civil judges or (Ips) go to a separate 
department that handles civil enforcement as well.  Sarajevo has separate registry, small claims, and enforcement 
departments, an arrangement considerably reducing the workloads of judges in its commercial department. 
23 Please note that average annual quotas are not the same as the indicative (for example, production) quotas given 
to individual judges.  The two are related as average annual quotas were derived from average indicative quotas, but 
indicative quotas include a mix of specific targets for backlogged cases and by case type. 
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Graph 1a Case flow comparison for FBiH and RS: Graph 1b Case flow comparison for FBiH and  

Litigious Commercial Cases, 2014-2017 RS: Registry cases 2014-2017 

 

Graph 1c Case flow comparison for FBiH and RS: "Ip" cases, 2014-2017 

 

Source:  World Bank calculations based on HJPC statistics 

 

38. Although first instance courts in both RS and FBiH have reduced their pending litigious caseloads 
(shown in Graph 1a and comprising L, ST, Ps, Mals KOM, and Mals) over time, the relative gap between 
pending and incoming is far greater in FBiH. For only litigious cases, FBiH pending caseload was 152 
percent of incoming at the end of 2017, as opposed to 92 percent in RS. However, even in RS, pending 
cases still pose a major challenge in reducing overall resolution times. Ideally, the pending caseload should 
at most be 50 percent of incoming; the Swedish courts in fact set a target of 35 percent to ensure most 
cases can be decided in less than five months.24 
 

                                                           
24 European Commission, 2016, ‘Caseflow Management Handbook: Guide for Enhanced Court Administration in Civil 
Proceedings,” p. 23. 
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39. To test whether inter-entity differences might be explained by caseload composition, Table 1 
examines incoming litigious case types by entity.  Apart from the quantitative differences, the distribution 
among the five types is similar as are the changes in percentages over the three years. The most significant 
difference, albeit for a small portion of cases, is that in RS liquidations are less than half as frequent as in 
FBiH. It is also noteworthy that small claims represent over half the influx in both entities. However, 
numbers of Mals Kom exaggerate the actual disputes because reporting rules for utility companies (and 
the software provided to them by the HJPC) encourage registering each failure to pay (the usual issue) as 
often as monthly.  This increases the work required of courts, which must handle each complaint 
separately, but typically involves non-payments by the same customer to the same utility.  The project 
report on fast-tracking small claims says more on this and other small utility claim issues. 

Table 1. Incoming Litigious Cases by Type and Entity, absolute numbers and percentages 

Entity Case Type 2015 % in Entity total 2016 % in Entity total 2017 % in Entity total 

FBiH L 1,210 7.8% 1,041 8.0% 996 8.6% 

FBiH Mals 4,014 25.9% 3,811 29.2% 3,762 32.4% 

FBiH Mals Kom 5,062 32.7% 4,271 32.7% 2,975 25.6% 

FBiH Ps 4,724 30.5% 3,478 26.6% 3,382 29.1% 

FBiH St 492 3.2% 454 3.5% 488 4.2% 

RS L 267 4.1% 197 3.5% 217 3.6% 

RS Mals 1,896 29.0% 1,839 33.0% 2,091 34.5% 

RS Mals Kom 2,356 36.0% 1,804 32.3% 1,587 26.1% 

RS Ps 1,821 27.9% 1,564 28.0% 1,960 32.3% 

RS St 197 3.0% 175 3.1% 214 3.5% 

Source: World Bank calculations based in HJPC statistics 

40. There are, however, significant differences among overall caseloads for courts in each entity. 
Sarajevo’s incoming cases in 2017 (excluding registries and Ips) were 39 percent of FBiH’s new entries while 
its pending caseload at the end of the same year was 60 percent of the FBiH total. The situation for Banja 
Luka’s DCC is similar – 50 percent of RS’s incoming and 62 percent of its pending.   Still, as Table 2 shows, 
while they are the courts with the largest incoming and pending caseloads, Banja Luka and Sarajevo do 
better handling them compared to several smaller courts in both entities. 
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Table 2.  Incoming and Pending First Instance “Commercial” Cases (St, L, Mals, Mals Kom, and Ps) by Court, RS and 
FBiH, 2015-2017  

Court End 2014 
Unsolved 

2015 
Incoming 

End 2015 
Unsolved  

2016 
Incoming 

End 2016 
Unsolved 

2017 
Incoming 

End 2017 
Unsolved 

Ratio 
pending 
2017 - 
2014 

Ratio 
incoming 

2017 - 
2015 

FBiH Courts 

Bihac 1953 1642 1797 1110 1410 1214 1234 63.18% 73.93% 

Gorazde 26 86 30 95 46 79 42 161.54% 91.86% 

Livno 224 258 202 180 111 284 201 89.73% 110.08% 

Mostar 2917 1553 3056 1069 3103 1021 3348 114.78% 65.74% 

Orasje 83 144 87 76 44 78 38 45.78% 54.17% 

Sarajevo 13265 6199 13291 5761 13049 4572 11962 90.18% 73.75% 

Siroki 
Brijeg 

305 555 242 400 215 323 188 61.64% 58.20% 

Travnik 494 856 518 595 406 647 437 88.46% 75.58% 

Tuzla 3394 2390 2758 2161 1581 1979 1239 36.51% 82.80% 

Zenica 2244 1819 1897 1608 1590 1406 1182 52.67% 77.30% 

RS Courts 

Banja 
Luka 

6129 3561 5868 3175 4928 3005 3002 48.98% 84.39% 

Bijeljina 538 854 562 744 404 1053 787 146.28% 123.30% 

Doboj 216 1053 257 723 202 678 194 89.81% 64.39% 

Ist. 
Sarajevo 

290 727 382 653 370 573 347 119.66% 78.82% 

Prijedor N/A N/A N/A N/A N/A 490 453 N/A N/A 

Trebinje 111 342 108 284 98 270 96 86.49% 78.95% 

Source: World Bank calculations based in HJPC statistics 

41. In all courts except Bijeljina and Livno, incoming cases declined between 2015 and 2017, albeit 
by different percentages.  Overall pending caseloads also decreased except in Bijelina, Istočno Sarajevo, 
Goražde, and Mostar. (Prijedor is not counted because it is a recent creation, intended to take some 
pressure off Banja Luka.) Thus, progress is being made, but the reductions in pending caseload are rarely 
less than or equal to those in new cases as shown in Table 2’s last two columns comparing 2017 and 2015 
(or 2014 for pending). Banja Luka and Tuzla are the star performers, a 52 percent reduction in pending with 
only a 12 percent reduction in incoming for the former and a 65 percent reduction in pending with an 18 
percent reduction in incoming for the latter.25 

42. In conclusion, there are, as expected, enormous differences among first instance courts in their 
incoming and pending caseloads.  However, nearly across-the-board decreases are not matched for all 
case types or in all courts.  The deviations from the general pattern seem to have a cause and effect 
relationship largely in one direction (see Graphs A1, 2 and 3 in Annex 2).  Upticks in incoming cases of one 
type in individual courts produce increases in their pending caseloads; decreases have a lesser and 
sometimes nonexistent impact.  Still, all changes are not so easily explained by caseload flows and are 
explored in a later discussion of staffing patterns (section 2.3.1).   

                                                           
25 There are also differences among courts by case type, not all of which match the general trends.  Since the 

differences are relatively minor, they are not covered here, but are shown in Annex 1 (Graphs A-1, A-2, and A-3).   
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2.2.2 Analysis of Appellate Court Case Flows 

43. As with first instance cases, incoming and pending appellate caseloads in RS and FBiH decreased 
over the three-year period, as shown in Graph 2.  The decline in FBiH’s incoming was less dramatic 
(10 percent) between 2016 and 2017, but compared to 2015, incoming cases in 2017 were only 66 percent 
of the former total.  In RS (Banja Luka) incoming fell by only 17 percent between 2015 and 2017 and did so 
more gradually than in FBiH.   
 
Graph 2. Incoming vs. Pending Appellate Caseloads, RS and FBiH, 2015-2017 

 
Source: World Bank calculations based in HJPC statistics 

 
44. The number of pending cases also decreased, but despite the significantly reduced influx the 
pending caseload did not go down in equal proportion.  The decline was more significant for RS, with 2017 
pending cases reduced to 58 percent of the already low 2015 number.  In FBiH, the difference was only 8 
percent (with the 2017 pending representing 92 percent of that in 2015).   

45. Once again, the differences are not consistent among appellate courts as shown in Graphs 3 and 
4.26 Here only Pž cases (appeals of final first instance judgments for all case types) are tracked, as the other 
appellate case types are numerically less important, combined representing under 5 percent of the influx.  
(See Table A-2 in the Annex 2).  Within both FBiH and RS, incoming Pž cases declined in all courts over the 
entire period, with only Bihac, Livno, and Siroki Brijeg showing a slight uptick in 2017.  Although Sarajevo 
and Banja Luka have the highest absolute numbers of incoming cases, the relative decline was greater in 
some of the medium size courts – Mostar, Travnik, Tuzla, and Zenica in particular.  Tuzla’s decline in 
absolute numbers also exceeded that of all the others, including Sarajevo and Banja Luka.   

                                                           
26 Graphs 3 and 4 are summarized in a single table in section 2.3. 2. 
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Graph 3. Incoming Pž Cases by Court, 2015-2017 

 
Source: World Bank calculations based in HJPC statistics 

 

 

Graph 4.  Pending (unsolved) Pž Cases by Court, 2014-2017 

 

Source: World Bank calculations based in HJPC statistics 

46. Decreases in pending Pž caseloads (Graph 4) were more irregular and in FBiH in particular did 
not match in absolute or relative numbers the changes in influx. Sarajevo’s reduction in pending cases 
from 2015 to 2017 was only half of the 200 case-inflow reduction, whereas Tuzla’s reduction of nearly 300 
incoming cases produced only a 120 decline in pending cases and Bihac’s increase of 19 incoming cases 
between 2016 and 2017 brought a larger (58 cases) increase in pending.  In nearly all courts, including 
Banja Luka, pending cases increased between 2014 and 2015, with declines coming afterwards.  Given 
delays in resolution of appellate cases (tracked in the section on performance below), it is likely that 
declines in influx do not affect pending levels for a year or more after they occur. 
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47. Knowing how appeals rates vary by first instance case type and court is useful since changes over 
time can affect appellate caseloads; however, the calculations are complicated by the legal categories. 
Rates for case types cannot be determined by looking at second instance cases because the categories do 
not have a one-to-one correspondence.27 The most frequent type of second instance case (Pž) 
encompasses nearly all first instance cases.28 Calculating appeals rates for first instance case types thus 
requires returning to first instance categories, and then dividing the number of appeals filed by the number 
of appealable sentences in each.  

 
48. There are other complications.  Appeals rates are usually calculated by dividing the number of 
appeals entered in one year by the number of appealable sentences/decisions in the same year.  However, 
the data provided by the HJPC, compares appealable judgments with appeal outcomes, not appeals filed, 
in the same year. Given the large backlogs in many courts and the HJPC’s insistence on cases being 
addressed in order of entry (oldest goes first), the outcomes in one year most likely correspond to appeals 
of judgments rendered several years before.  Still, for a three-year period without major fluctuations in the 
number of appealable sentences or appeals decided, this provides a reasonable estimate of appeals rates 
and outcomes.  

 

49. Appeals rates for Ps cases are the most important in both FBiH and RS, as shown in Graph 5.29 
Here the low absolute number of certain first instance case types (for example, L and ST) can make a huge 
difference in their appeals rates from one year to the next – the rule of small numbers.  When combined 
for each entity, this is a lesser concern, but a court with few bankruptcy cases (St) might have enormous 
fluctuations in their appeals rates and outcomes. With this exception appeals rates are generally not 
affected by the number of appealable first instance decisions; even if Ps cases dropped by half, we would 
expect little change in the appeals rate because of the still large number of those remaining. 
 

                                                           
27 There are special codes to distinguish Pz in particular by first instance case type (Pz for Ps cases and Mals-Pz for 
Mals).  However, many courts don’t record them, and data provided by the HJPC thus did not either. 
28The other three appellate types tracked are Mož (protests of pre-judgment attachments), Pvl (retrial phase), and 
Pvlž (appeal for extraordinary legal remedy.  An appeal of enforcement (Pzip) did not appear in the statistics provided 
by the HJPC. 
29 Mals Kom were not included in the data provided by the HJPC probably because they are so infrequent, they did 
not occur during the years covered 
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Graph 5.  Appeals rates in percentages for first instance cases, by entity and case type, 2015-2017 

 
Source: World Bank calculations based in HJPC statistics 

 

50. Based on interviews with judges in both entities, the differences among case types were 
expected although the results for St cases were higher than many interviewees suggested.  For the 
fluctuations over the three-year period or the differences between FBiH and RS, no explanation was found.  
First instance judges did estimate much higher appeals rates (up to 90 percent) for Ps cases. The HJPC’s 
explanation was that judges were not counting uncontested cases (that is, default judgments) since even 
for Ps they are rarely appealed. As it would be extremely complicated to compare appeals rates for all types 
of cases by court, only those for Ps are shown in Table 3.   
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Table 3.   Appeals rates by first-instance court for Ps cases (2015-2017) 

Court 2015 2016 2017 

FBiH Courts 

Bihać 44.41% 35.13% 20.65% 

Goražde 15.38% 33.33% 27.27% 

Livno 73.83% 42.20% 49.04% 

Mostar 25.07% 30.41% 42.86% 

Orašje 42.86% 40.91% 69.23% 

Sarajevo 14.51% 18.26% 28.03% 

Široki Brijeg 55.15% 34.57% 75.81% 

Travnik       42.80%         32.46%            39.73% 

Tuzla       17.68%         43.29%            51.70% 

Zenica       23.65%         32.67%            29.79% 

RS Courts 

Banja Luka 15.33% 21.73% 26.50% 

Bijeljina 21.98% 30.18% 38.98% 

Doboj 35.80% 38.52% 41.47% 

Istočno Sarajevo 41.35% 37.99% 40.56% 

Prijedor         N/A          N/A 23.08% 

Trebinje 42.55% 7.36% 51.72% 

Source: World Bank calculations based in HJPC statistics 
 

51. While in most courts, the Ps appeals rates have increased, there are exceptions - some possibly 
a consequence of staffing or data problems (the substantial decrease in 2016 for Trebinje, for example).  
Most interesting are the relatively low but increasing appeals rates for the two largest courts/departments, 
Banja Luka and Sarajevo.  If the increases continue and reach the rates in other courts, this could present 
problems for the appellate judges. No explanation could be found for either part of the phenomenon. 
Possibly court users in these two districts are relatively more sophisticated about their chances of winning 
an appeal and more interested in getting on with their lives as opposed to delaying a decision.  However, 
if this was so, they may be changing their opinions about the value of delay. It is also possible that an 
activist bar is pressuring clients to contest initial rulings. All of this is worth exploring because of the larger 
consequences both for appellate court congestion and overall delays. 
 

Important Conclusions on Appeals 

• Overall and as expected, the number of appeals is a fraction of that of incoming first instance 
cases, as is the number of pending appellate versus pending first instance cases.  

• Both incoming and pending appellate cases show a decrease over the three-year period, but 
as with first instance cases, incoming are decreasing more rapidly than pending. 

• Appeals rates vary considerably by case types.  They are highest for Ps cases, reaching as much 
as 75 percent, but generally averaging a still problematic 40-50 percent.  This is worrisome 
because of their high incidence and frequent complexity 



16 
 

 
52. Fewer appeals may be a result of fewer incoming first instances cases, but that does not make 
the slower declines in pending cases less of a concern. Here staffing problems may be part of the answer, 
a topic addressed in the next section. The positive note for both first and second instance cases is the 
overall numerical declines for the past three years. Since, as discussed in the next section, the number of 
judges assigned to hear these cases has rarely increased, if the trend continues, it should leave more space 
for keeping up with the influx and reducing the pending accumulation.   
 
 

Overall Conclusions on case flow trends 

• There are enormous variations among courts at both instances in the number of cases received 
and pending. This was expected because, like the differences first tracked by entity, they are a 
natural consequence of differences in population size and other characteristics of the areas 
they cover.   

• At both the first and second instance, inflows and pending caseloads have decreased over the 
three-year period. However, decreases are greater in inflows than pending, and in few first 
instance courts (Bijelina, Gorazde, Mostar), pending slightly increased. 

• Without further information on staffing and performance (covered in the next sections), 
neither situation is necessarily problematic nor lends itself to recommendations.  

• However, given some doubts about data validity, both observed in the preparation of the study 
and admitted by the HJPC, there is one recommendation: that the HJPC improve its vetting 
and standardization of courts’ CMS data entries. To avoid court opposition, a participatory 
exercise is recommended, and might benefit from external assistance. Donors could provide 
this while covering some of the costs of designing an improved monitoring system and training 
court personnel in improved practices. 

 

2.3  Caseloads Per Judge 

53. The foregoing section provided the basis for this analysis, which directly answers the question 
as to whether imbalances exist in staff caseloads; any effect on performance is further explored in 
Section 2.4. Section 2.3 is the most affected by the problems explained earlier: the difficulties in 
determining the numbers of judges and associates principally handling commercial cases in most FBiH 
courts and the challenges of comparing RS performance where only judges decide with that in FBiH where 
legal associates carry part of the burden. However, the latter difference does allow a comparison of the 
effectiveness of using legal associates for small claims cases (FBiH) with one that is largely judge-dependent 
(RS).30 
 
54. Because some cases require less work than others, calculating judges’ workloads without 
recognizing this difference would not fully reflect any imbalances. Fortunately, the HJPC has developed 
what it calls “average annual quotas” for each case type. These represent the number of cases of one type 

                                                           
30 The HJPC has a still more complicated system for calculating individual quotas for RS judges if assisted by one of 
the legal associates or by interns or volunteers. Lacking information on who assists whom in RS or on numbers of 
interns and volunteers, it could not be used here. However, for present purposes, it is less essential. 
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a judge (or legal associate) can handle annually if that is all they do.31   The problem is that few judges 
handle only one type of commercial case. 
 
55. The solution was to use the HJPC’s “average annual quotas” to create conversion values for 
different case types, taking first instance Ps as the standard.  The weighted numbers of cases of different 
types were then added to produce an overall caseload (incoming or pending) in each court. Divided by staff 
handling commercial cases this produced the weighted caseload per judge (or legal associate). For 
appellate courts, the weights were eventually disregarded as only Pz is used for most of the analysis; 
however, the HJPC’s average annual quotas for Pz cases were compared with the experience of the three 
courts providing sufficient information on staffing to calculate reasonable caseloads per judge. 
 
Table 4:  Case weights for first and second instance cases 

Case Type Annual quota Weight Rounded 

Mals 758 0.759894 0.76 

Mals Kom 775 0.743226 0.74 

L 455 1.265934 1.27 

Ps 576 1 1 

St 101 5.70297 5.7 

REG 660 0.872727 0.87 

REGZ 2640 0.218182 0.22 

Pz 227 2.537445 2.54 

Moz 590 0.976271 0.98 

Pvl 165 3.490909 3.5 

Pvlz 132 4.363636 4.36 

Ip  876 0.657534 0.66 

Ip Kom 32 1641 0.351005 0.35 

Source: World Bank calculations based on “average annual quotas” in HJPC (2016), p. 13 

 

2.3.1 First Instance Courts 

56. In calculating caseloads per judge (or legal associate) the complex division of responsibilities 
within and between RS and FBiH courts forced a few decisions on their treatment.  First, although there 
are legal associates in RS (as well as interns and volunteers), they cannot decide cases and so were not 
included in the staff workload calculations.  Second, as commercial judges are assigned to registries in both 
entities, registry cases are included in the calculations. Third, enforcement of commercial cases (Ip) is 
included only for RS where they are always assigned to commercial courts. In FBiH’s larger courts (Sarajevo, 
Mostar, Zenica, and Tuzla) these cases go to a separate enforcement department; in smaller courts judges 
seeing commercial cases may handle some of them, but only for claims they have not adjudicated.  Fourth, 
because in a minority of courts, the number of judges and/or legal associates varied from one year to the 
next, the calculation of caseloads was adjusted to reflect these changes.  Especially in small courts, these 

                                                           
31 These quotas are not the same as the HJPC’s “indicative quotas” (the production targets for each judge, comprising 
specific targets for backlogged and new cases of various types). 
32 Ip Koms were not noted separately in data provided by the HJPC, possibly because they were incorporated in Ips. 
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variations can have huge effects, explaining some differences in the performance indicators covered in the 
next section.  
 
57. Table 5 shows the numbers of judges and associates in each court; they are based on interviews 
with court personnel and, as noted, for some courts varied over the three years.  Numbers, especially for 
registries, were sometimes slightly reduced from what court personnel said because registry workload 
seemed considerably less than would justify the personnel theoretically assigned to cover it.  This accounts 
for some of the percentages given here, but in some cases (Banja Luka for example), those interviewed 
referred to several assigned judges each of whom worked part-time in the registry.  For Banja Luka it was 
four judges, each spending 30 percent of her/his time in the registry, thus giving a 1.2 FTE. 

 

Table 5: Full Time Equivalents (FTEs) for legal associates and judges in first instance courts, 2017 

Court Legal associates 
deciding cases 

All Judges Judges excluding 
those in registry 

Judges in registry 

FBiH Courts 

Bihac 2 3 2.5 0.5 

Gorazde33 0 3 2.4 0.6 

Livno 4 3 2.5 0.5 

Mostar 0 3 2.7 134 

Orasje 0 2 1.8 0.2 

Sarajevo 17 17 11 6 

Siroki Brijeg 1 0.6 0.5 0.1 

Travnik 0 4 3 1 

Tuzla 1 10 8 2 

Zenica 5 6 5 1 

RS Courts 

Banja Luka35 0 18 16.8 1.2 

Bijelina36 0 4 3 1 

Doboj 0 5 4 1 

Ist. Sarajevo37 0 3 2 1 

Prijedor 0 3 2.5 0.5 

Trebinje 0 3 2.7 0.3 

Source: World Bank calculations based on HJPC statistics for RS and interviews with court presidents in FBiH.  

 
  

                                                           
33 The court president reported 3 judges handling commercial cases, however it is likely they did not do this 
exclusively.  However, even with 3 judges working part time, the workload is still under the target of 576. 
34 In Mostar, 2/3s of the registry work was performed by the Municipal Court President, who also handled some St 
cases, for which reason, the registry is credited with one FTE. 
35 Before 2017 had 15 judges only 
36 Prior to 2017 had 5 judges and according to HJPC now has 6. 
37 Before 2017 had 4 judges 
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58. Table 6 shows the results of these calculations, allowing the identification of courts that are over 
or understaffed vis-à-vis their caseloads.  If a judge/legal associate can handle 576 Ps cases annually (or 
their equivalent in other case types), courts with sufficient staff for their workload should have this 
weighted average per staff member.  Caseloads were adjusted for staffing numbers that changed over the 
3-year period. For Gorazde, two versions are given as it seemed unlikely that the three “commercial” judges 
were working full time on these cases.  To facilitate review, individual caseloads (incoming and total) 
significantly (50 cases or more) above the target (weighted 576 per judge) are shown in red.  Those 
significantly below (by 50 or more) are shown in blue. Those in black remain within the target range. 
 
Table 6.  Weighted workload per judge/associate (litigious cases and registries for all, Ip added for RS), 
2015-2017 

Source: World Bank calculations based on HJPC statistics for RS and interviews with court presidents in FBiH 

 

59. Except for two courts in FBiH and two in RS, (but only in 2017 when each lost a judge), all courts 
are within or under the target range for incoming; when total workload (incoming plus pending) is 
considered, seven courts exceeded the range throughout all or most of the period.  However, that still 
leaves nine (not counting Sarajevo’s separate registry and small claims departments) within or under the 
mark, and several in both entities by hundreds of cases per judge.  (Narrowing the range would not change 
incoming but would increase by two the courts with individual workloads above the target, adding Travnik 
and Tuzla in FBiH.)   On the overloaded side Mostar is the most worrisome example; although it receives a 
moderate  number of incoming cases (Table 2), it started with and retains a large backlog and its per judge 
incoming and total workloads remain very high.  Siroki Brijeg (also in FBiH), with a relatively small total 

                                                           
38 Numbers in parentheses assume the three judges only work part time and so multiply the initial figure by three. 
The real average workload probably lies somewhere between, but neither versions affects Goradze’s poor showing 
in reducing its pending cases. 

FBiH Courts  2015 Incoming  2015 Total 
workload  

2016 
Incoming  

2016 Total 
workload 

2017 
Incoming  

2017 Total 
workload 

Bihac 509.4 900.8 410.1 680.3 431 680.5 

Gorazde38 84.0  
(252) 

92.8 
(278.4) 

56.1  
(168.3) 

69.5 
(208.5) 

68.8 
(206.4) 

86.1 
(258.3) 

Livno 79.5 120.8 71.7 109.9 112.6 139.9 

Mostar 1063.3 1945.3 825.8 1190.8 856.4 1159.2 

Orasje 245.9 295.8 214.3 261.9 225.2 249.6 

Sarajevo  352.2 691.7 361.4 606.9 372.0 597.7 

Sarajevo 
Commercial Dept. 

286.95     609.03 237.04     
 

535.34 254.99     517.12 

Siroki Brijeg 768.2 993.7 640.1 807.0 597.7 729.4 

Travnik 477.1 631.3 418.3 584.6 422.0 570.8 

Tuzla 462.0 756.5 460.9 600.5 468.1 599.6 

Zenica 349.8 566.2 355.5 487.8 322.7 451.4 

 
RS Courts 

2015 Incoming  2015 Total 
workload 

2016 
Incoming  

2016 Total 
workload  

2017 
Incoming  

2017 Total 
workload  

Banja Luka 565.6 1105.0 505.4 993.6 401.5 753.8 

Bijeljina 522.6 783.5 506.3 729.1 840.0 1047.1 

Doboj 577.1 688.7 484.8 565.4 565.8 632.0 

Ist. Sarajevo 423.1 598.8 498.2 637.0 666.7 864.8 

Prijedor N/A N/A N/A N/A 375.3 375.3 

Trebinje 314.5 414.8 330.7 406.8 310.1 374.5 
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caseload but high per staff numbers, has seen both its incoming and pending individual caseloads decline 
over the three years.  Although unlike Mostar, it has a legal associate, it reportedly does not have a full-
time commercial judge. In RS, the incoming individual caseloads have remained relatively (to very) low for 
all courts, except Bijelina and Ist Sarajevo in 2017.  Banja Luka is no exception, demonstrating that its 
problem is its  high backlog, which it is gradually reducing.  For Doboj, the year-to-year fluctuations in both 
incoming and pending individual caseloads are so erratic as to defy explanation.  
 
60. Sarajevo’s commercial department is shown separately from its registry and small claims 
department.  Its remaining workload is modest and even its pending is far under the target. Only Sarajevo’s 
small claims department has legal associates (who handle most cases there under the direction of a single 
judge). This department also receives civil small claims (Mal and Mal Kom) so the actual caseload of its 
judge and 17 legal associates is considerably larger than what appears here. 
 

Conclusions on caseload imbalances/staff member among first instance courts 

• The caseload imbalance was exaggerated from the start for these courts; when staffing levels 
are considered the differences among the 16 courts and departments are greatly reduced.  

• Caseloads per judge (or legal associate) still vary, but there are few courts with too few judges 
to handle incoming cases and still more with individual caseloads well below the target 
number. 

• Total individual workloads often exceed the target but are declining. Their decline is partly due 
to decreases in incoming cases and partly to the HJPC’s individual production quotas.  

• FBiH’s use of legal associates to decide small claims does reduce workloads per staff member, 
but it is not evident this leads to better performance. It is clear, however, that the one FBiH 
commercial department with a high workload and no associates (Mostar) may owe part of its 
problems to their absence. 

• Surprisingly the small courts with the lowest individual workloads (all of them in FBiH) are doing 
less well in handling them as indicated by their slower reduction in pending. Their judges 
doubtless fill their quotas with other cases, but the question is why their commercial cases are 
not resolved more expediently. 

• In comparison, several courts (Bihac, Siroki Brijeg, Tuzla, and Banja Luka) that started with high 
individual pending caseloads (the difference between incoming and total workload in 2015) 
have done better, although at the current rate it will take them years to reduce their backlogs 
to reasonable levels.  

• Generally, courts’ advances in reducing their workloads are no more easily explained by 
imbalances in individual caseloads than they are by imbalances among courts. Rather 
perversely, overburdened judges do more; the least burdened ones do less.  Those in the 
middle do moderately well. 

• This suggests that the individual quotas are too low and that judges could produce more if 
pushed to do so.  However, interviews also suggested that activist department heads (or court 
presidents) can make a difference. 
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2.3.2 Second Instance Courts 

61. Calculating total workloads for appellate courts is easier, because they decide the same case mix, 
and the far more numerous Pz cases can be used. These cases comprise over 95 percent of the caseload 
in all courts except for Gorazde in 201639.  However, except for a few courts (Banja Luka, Sarajevo, and 
Mostar), no information was available as to how commercial cases are distributed among all appellate 
judges. This complicates efforts to calculate workloads per judge. Instead, the information on the three 
courts with known distributions is used to estimate likely need for appellate judges handling commercial 
cases. 
 
Table 7.  Appellate Caseloads Pz only (absolute numbers) for Second Instance Courts, 2015-201740 

Source: World Bank calculations based on HJPC statistics 

 
62. What first stands out is that Banja Luka and Sarajevo have nearly the same number of incoming 
cases but vastly different pending caseloads.  If Banja Luka’s ability to reduce its pending caseload 
indicates an adequate (or more than adequate) number of judges, its staffing pattern can be compared to 
FBiH’s second instance courts.  Rather than use the HJPC case weighting system, which sets an annual 
quota of 227 Pz cases per judge,41 Banja Luka’s numbers are used as a guide.  Since Banja Luka has 7 judges 
(or 123 cases/judge in 2017 and 150 in 2015) this suggests that Sarajevo’s four judges are insufficient and 
that three should be added to cover incoming commercial appellate cases while reducing a greater portion 
of backlog.42   
 
63. For other courts in FBiH, this formula poses problems as most lack sufficient incoming (or even 
pending) cases to justify even one judge.  Only Tuzla with 345 incoming and 947 pending could logically 
benefit from 3 appellate judges. For the other FBiH courts, one judge should be sufficient (or completely 

                                                           
39 Gorazde receives hardly any of its own appellate cases of any type. However, in 2016 it received 14 Moz cases and 
only 5 Pz, but afterwards had none of the former. 
40 This table summarizes the contents of Graphs 3 and 4. 
41 The quota is over twice that number for the infrequent Moz, but considerably lower for the equally rare Pvl, Pzip, 
and Pvlz. 
42 According to the HJPC estimates of a 227-average annual quota for Pz, Sarajevo’s 4 judges might be enough.  Still 
performance indicators suggest otherwise. 

Court 2015 
Incoming  

2015 
Unsolved  

2016 
Incoming  

2016 
Unsolved  

2017 
Incoming  

2017 
Unsolved  

FBiH Courts 

Bihac 287 83 138 39 157 97 

Gorazde 9 0 5 0 7 0 

Livno 83 96 57 86 62 90 

Mostar 228 273 166 315 105 175 

Orasje 29 0 24 0 20 0 

Sarajevo 1035 2967 843 2820 846 2851 

Siroki Brijeg 118 47 64 32 78 71 

Travnik 209 52 119 17 102 10 

Tuzla 618 1067 470 1018 345 947 

Zenica 315 76 185 47 174 26 

RS Court 

Banja Luka 1047 310 913 273 862 180 
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excessive). However, there is another consideration; appellate cases require a panel for the final ruling. 
Although one judge may do the preliminary analysis of a Pz case, several more are required to form a panel. 
Panel members need not be commercial specialists, but their availability (like that of commercial judges to 
sit on panels for other case types43) may not be immediate and can cause delays with their other work.  

 
64. Here, FBiH’s governance (and thus judicial) organization poses a seemingly insurmountable 
problem.  The logical, if not politically feasible, solution would be a single appellate commercial court for 
the entire entity as in RS.  Adding the entire incoming caseload in FBiH, it would take an appellate court 
twice Banja Luka’s size (14 judges) to handle it.  The other solution, already being tried, is to send appellate 
cases to direly underworked courts in other cantons (in this case Gorazde with only 7 incoming commercial 
cases in 2017). It is doubtful Gorazde and Orašje,  the two most “underworked” commercial appellate 
jurisdictions have a dedicated commercial appellate judge. Still, as they likely have few other civil appeals, 
they might be able to accommodate part of the overflow. Although this solution might eventually require 
another judge in the receiving court (or full-time dedication by the one already present), it could take 
pressure off Sarajevo and Tuzla, and possibly a few other FBiH courts whose incoming cases are slightly 
more than one judge might handle. 
 

Conclusions and Recommendations for Appellate Court Staffing and Workloads 

• For appellate courts, only Sarajevo, Tuzla, and Banja Luka have sufficient incoming and/or 
pending cases to warrant more than one specialized judge whether using the HCC figures 
or the HJPC’s average annual quotas. However, panel formation may pose issues in FBiH if 
the additional panel members are not available. 

• RS’s High Commercial Court is clearly the star performer, but its complement of 7 appellate 
judges is far above what the HJPC’s “average annual quotas” stipulates. Having reduced 
pending caseload to the feasible minimum, the HCC might now have an excessive number 
of judges. 

• Even before considering any aspect of performance except declines in pending caseloads, 
workload figures recommend that the Sarajevo appellate court receive additional 
commercial judges – the initial recommendation was for three more, but the two provided 
in 2019 may be enough. 

• Given the slow decline in its pending caseload, Tuzla’s commercial appellate judges may 
also need reinforcement, but here more information is required on how many work 
predominately on commercial cases.  

 
  

                                                           
43 This is not only an issue for small courts. Sarajevo’s appellate commercial judges also serve on other panels. 
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2.4  Performance Indicators and their Relationship to Staffing Patterns   

65. The final step in the analysis explores the relationship of caseloads/judge or legal associate to 
performance, measured by three indicators: clearance rates, case duration, and backlog ratio.  The 
indicators are interrelated, but all are needed to show how a court is doing. Also, while comparative 
performance on each indicator is important (that is, whose Ps cases are resolved in less time?), changes 
over time are still more so.  A court with unchanging but short case disposition times only because it has 
few cases, could be considered a lower performer than one starting with longer times (or higher backlog 
ratios) that improve over time.  Thus, both scores and changes in them get attention. 

66. Clearance rates are calculated as the number of resolved cases divided by the number of 
incoming for each year.  A rate of 100 percent means the court is keeping up with the influx, although the 
resolved cases may be from prior years.  A rate below 100 means the court is accumulating backlog and 
above 100 that it is reducing it.  A court with little backlog should achieve 100 percent but is unlikely to 
reach anything much higher because it has little to add to influx. 

67. Case duration is self-explanatory, the average time a court takes to resolve a case; this is time 
“at the instance” and so does not include time used for any appeals, or for appellate cases, in the first 
instance.  Time is shown in days and differentiated by case type.  Lower is clearly better, and the HJPC’s 
calculations are used directly. The HJPC measures real averages, not the DTs used by CEPEJ and thus by 
courts in several countries.44 Real times are a great improvement, for which the HJPC merits 
congratulations. 

68. The backlog ratio is derived by dividing the pending cases at the end of a year by the incoming 
cases that year.  Lower is better and although there is no specific target, ideally the rate should be 
50 percent or less.  As rates approach 100 and over, a court will clearly have problems as the pending 
caseload now exceeds the incoming number. Excepting courts with little or no incoming, the backlog ratio 
will always be above zero, even for cases like registration that are resolved quickly and so have little 
carryover compared to incoming.   

2.4.1  First Instance Cases 

69. Clearance rates were calculated using two methods: first an average of the clearance rates for 
each of the five case types tracked (unweighted), and then an overall average beginning with total 
weighted caseloads. As shown in Table 8, the differences are generally minor, and for most courts, rates 
are 100 percent or above.  For individual case types (see Annex 2, Table A3) the results are generally still 
positive but with some interesting variations.  

  

                                                           
44 The CEPEJ DTs, as many have observed, are really an estimate of future times to resolution, based on court 
congestion (calculated as DT= (pending caseload/incoming cases) X 365). Thus, figures from CEPEJ cited in section 
1.2 (i) are not consistent with the real times shown here. While DTs were once necessary because few courts had a 
good CMS, real averages are now possible and preferable. 
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Table 8.  Clearance Rates for First Instance Courts – averages of case type rates and for total weighted St, L, Ps, 
Mals, and Mals Kom combined 

Source: World Bank calculations based on HJPC statistics 

70. The relationship between clearance rates, staffing, and average caseloads is hardly 
straightforward. For the two RS courts that lost one judge in 2017 (Bijelina and Istocno Sarajevo), this had 
a significant effect on clearance rates only in Bijeljina.  Other results are less easily explained. Tuzla with 
well over Zenica’s incoming and pending cases per judge, did better in both 2015 and 2016, falling slightly 
behind only in 2017. The FBiH courts with the least burdened judges (Gorazde, Livno, and Orašje) have 
mixed records.  For these smaller courts with non-specialized or partially dedicated “commercial judges,” 
this may reflect civil division priorities. Gorazde, for example, has a low and declining influx and total 
individual workloads far below the target (even if multiplied by three, assuming the three judges assigned 
only work part time on commercial cases). However, its clearance rates were below 100 percent until 2017. 
Mostar, already identified as an understaffed court, has varying rates from year to year. It did better in 
2015 when its incoming caseload was highest than in 2017 after it dropped substantially.  
 
71. Case duration, the second indicator, responds to the most common complaint among court 
users, excessive delay in resolving their cases. Delay arguably is more important to them than clearance 
rates, backlog ratios, or any other performance indicator although all these affect DTs.  
 

72. Table 9 shows average durations in each court, grouped by case type.  Although the averages vary 
among courts, their ranges reflect the relative complexity of each case type.  Thus, bankruptcy (St) tends 
toward the longest durations, while liquidations (L) seem to be quickly processed in most courts.  The 
moderately complex Ps cases vary within and across courts but generally occupy a medium range, between 
250 and 400 days. Small claims (Mals and Mals Kom) show the highest variance within and among courts. 

Court 2015 
Averaged % 

2015 
Weighted % 

2016 
Averaged % 

2016 
Weighted % 

2017 
Averaged % 

2017  
Weighted % 

FBiH Courts 

Bihac 103.29 104.15 130.47 127.88 107.71 106.65 

Gorazde 95.75 92.25 92.79 91.72 104.55 102.62 

Livno 107.64 93.51 150.56 151.35 96.91 74.35 

Mostar 94.29 91.85 106.40 107.11 89.47 74.37 

Orasje 103.95 94.23 213.20 145.22 134.92 96.85 

Sarajevo 96.04 99.00 99.06 103.70 112.22 114.43 

Sarajevo 
Commercial 
Department 

97.76 108.29 100.62 116.02 101.30 102.55 

Siroki Brijeg 115.95 112.44 107.78 110.81 91.63 105.00 

Travnik 79.59 96.04 120.04 111.35 91.43 97.51 

Tuzla 120.34 121.92 133.65 139.93 108.76 109.67 

Zenica 120.00 114.84 116.84 104.62 120.45 122.97 

RS Courts 

Banja Luka 147.65 152.82 122.62 128.19 154.75 158.38 

Bijeljina 123.49 120.67 121.53 123.08 63.91 58.32 

Doboj 112.38 106.85 108.22 108.63 109.52 101.24 

Ist. Sarajevo 108.46 110.21 95.74 98.53 97.63 100.78 

Prijedor 0.00 0.00 0.00 0.00 4.71 6.04 

Trebinje 112.30 117.03 106.24 111.06 107.86 108.31 
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However, even more than with the other case types this hinges less on relative complexity (little for these 
cases) than on other court characteristics and indicators, as well as court and HJPC policy.  
 
73. The relationship of average disposition time to staffing, clearance rates, and backlog is thus 
complicated; with the HJPC’s insistence on resolving older cases first, for courts with a significant 
backlog, it may appear illogical. Courts with high clearance rates, because they are resolving many older 
cases, will, so long as their backlog is large, have high DTs.  Thus, Banja Luka’s DCC, with extremely high 
clearance rates over the three-year period, had the highest case durations for both Mals Kom and Ps.  
Presumably as it clears out the backlog the durations, backlog ratios, and even the clearance rates will 
drop.  Sarajevo, often believed to be the most congested first instance court, really is so only for small 
claims.  Its times for St, L, and Ps resolution is relatively short.  Finally, a low clearance rate is not 
incompatible with short durations. Bijeljina, for example has decreasing times for Ps cases (as well as for 
others) although its clearance rates dropped precipitously in 2017 (when it lost a judge).  

 

74. One further observation on delays that cannot be fully explained by the impact of backlog 
concerns the often large fluctuations among DTs for the same court and the same cases over the three 
years.  Since for the most part, these fluctuations are downward (that is, from more to less time to 
disposition), they represent a positive trend.  Moreover, for the less common cases (especially St) this may 
be affected, especially in the smaller courts (for example, Livno in 2016 and 2017), by the presence of a 
few older and very complex cases.  However, the near doubling of times for Banja Luka’s Mals Koms and 
upward trends in Ps there and in Mostar require other explanations. In Table 9, situations like this are 
marked in red (including Sts in Livno, where the change was not only dramatic but upward).The three 
indicators (clearance rates, duration, and backlog) are used to give a more complete picture of court 
performance but understanding the often-convoluted relationship among them requires a closer look at 
court policies, the HJPC quotas, caseload composition, and staffing changes than is possible here. 
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Table 9.  Case durations in days, by case type and court, 2015-2017 

Source: HJPC statistics 

Court 2015  2016  2017   Court 2015  2016  2017  
Bihać (FBiH)  Tuzla (FBiH) 
L 183 289 321  L 263 167 108 

Mals 341 387 451  Mals 385 293 274 

Mals Kom 399 483 390  Mals Kom 765 651 409 

Ps 402 460 580  Ps 296 263 278 

St 962 1103 286  St 1906 1778 435 
Gorazde (FBiH)  Zenica (FBiH) 
L 207 137 196  L 242 256 294 

Mals 113 51 95  Mals 206 201 257 

Mals Kom 89 93 71  Mals Kom 410 387 501 

Ps 343 251 172  Ps 308 285 355 

St 48 0 0  St 658 517 345 

Livno (FBiH)  Banja Luka (RS)    

L 234 225 127  L 220 243 284 

Mals 141 135 92  Mals 719 556 517 

Mals Kom 532 221 455  Mals Kom 527 430 956 

Ps 270 257 215  Ps 731 720 843 

St 879 1200 1122  St 838 931 712 
Mostar (FBiH)  Bijeljina (RS)    

L 123 140 136  L 320 260 348 

Mals 310 282 304  Mals 309 177 105 

Mals Kom 877 539 913  Mals Kom 261 199 152 

Ps 308 347 522  Ps 349 327 213 

St 336 513 218  St 1397 1510 268 
Orasje (FBiH)  Doboj (RS)    
L 109 36 124  L 70 65 118 

Mals 330 137 197  Mals 45 59 78 

Mals Kom 250 321 493  Mals Kom 79 79 154 

Ps 266 293 337  Ps 180 191 150 

St 229 557 80  St 1115 1169 437 
Sarajevo (FBiH)  Ist Sarajevo (RS)    
L 306 244 313  L 207 159 205 

Mals 763 715 1107  Mals 90 101 149 

Mals Kom 542 738 833  Mals Kom 204 164 199 

Ps 394 406 363  Ps 236 257 258 

St 615 681 480  St 1594 1228 539 
Siroki Brijeg (FBiH)  Prijedor (RS)    
L 143 129 209  L 0 0 0 

Mals 80 163 178  Mals 0 0 52 

Mals Kom 110 120 176  Mals Kom 0 0 779 

Ps 185 260 290  Ps 0 0 47 

St 589 424 282  St 0 0 4 
Travnik (FBiH)  Trebinje (RS)    
L 160 189 224  L 24 55 102 

Mals 129 174 218  Mals 62 45 74 

Mals Kom 908 304 318  Mals Kom 77 82 77 

Ps 218 282 297  Ps 143 164 150 

St 861 740 452  St 1102 762 504 
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75. Backlog ratios, the third indicator, show the relationship between pending and incoming cases.  
Cases that can be resolved very quickly (for example, Reg and Regz) should have low backlog ratios while 
more complex cases should have higher ones. As ratios reach 50 percent or more, they portend problems 
in keeping up with new demand or reducing the backlog – which scenario depends on how courts address 
new and old cases, with BiH’s HJPC privileging the second policy.  Table 10 shows the combined ratio for 
all 5 litigious case types in the first column for each year and adds registry cases in the second. Ratios for 
individual case types can be found in the Annex 2, Table A-4.  

Table 10.  Backlog Ratios (percentage), First Instance Courts, without and with registry cases, 2015-2017 

Court 2015 (L, Ps, 
St, MALS, 
MALS KOM) 

2015 (L, Ps, 
St, MALS, 
MALS KOM, 
Reg, Regz) 

2016 (L, Ps, 
St, MALS, 
MALS KOM) 

2016 (L, Ps, 
St, MALS, 
MALS KOM, 
Reg, Regz) 

2017 (L, Ps, 
St, MALS, 
MALS KOM) 

2017 (L, Ps, 
St, MALS, 
MALS KOM, 
Reg, Regz) 

FBiH Courts 

Bihac 109.44 70.77 127.03 70.91 101.65 59.68 

Gorazde 34.88 8.26 48.42 34.55 53.16 9.59 

Livno 78.29 22.75 61.67 12.60 70.77 16.46 

Mostar 196.78 62.06 290.27 74.45 327.91 75.84 

Orasje 60.42 8.85 57.89 4.40 48.72 4.19 

Sarajevo 214.41 71.73 226.51 67.53 261.64 60.19 

Sarajevo 
Comm 
Department 

208.97 N/A 100.65 N/A 87.78 N/A 

Siroki Brijeg 43.60 10.77 10.54 10.37 58.20 9.65 

Travnik 60.51 20.27 68.24 17.97 67.54 16.84 

Tuzla 115.40 34.94 73.16 19.89 62.61 15.51 

Zenica 104.29 31.51 98.88 25.71 84.07 19.49 

RS Courts 

Banja Luka 164.79 53.37 155.21 45.73 99.90 29.17 

Bijeljina 65.81 13.11 54.30 8.78 74.74 14.42 

Doboj 24.41 5.71 27.94 4.97 28.61 4.13 

Ist. Sarajevo 2.54 13.79 56.66 13.99 60.56 14.21 

Prijedor N/A N/A  N/A  N/A  92.45 51.44 

Trebinje 31.58 7.26 34.51 5.96 35.56 5.93 

Source: World Bank calculations based on HJPC statistics 
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76. Map 1 below shows the patterns geographically, using the three-year average for each court and 
noting in the different colors, which courts are within the acceptable range (under 50 percent), reaching 
the problematic state (50-100 percent) and well over 100 percent.  Again, these are average, and unlike 
Table 10 do not indicate whether or not scores are improving. 

Map 1: First Instance Courts Backlog Ratios. Average ratio (percentage) for 2015-2017 

 

77. Backlog ratios drop precipitously when registry cases are added, indicating both their extremely 
low pending caseloads and their greater frequency. In many courts, they outnumber the other case types 
combined.  The concern here is the ratios without registries, which reach acceptable levels (under 50 
percent) for a minority of courts – Doboj, Gorazde (except in 2017), Orasje in a few years, Siroki Brijeg, and 
Trebinje.  Except for Doboj and Siroki Brijeg, these are courts with very small caseloads. Thus, whatever 
their backlog ratios, their pending cases are not part of the system-wide backlog problem.  For other courts, 
their moderate to very high ratios are at least stable or declining, except for Mostar (with the highest ratio 
for 2017 and among the highest for the other two years).  Sarajevo’s Municipal Court also shows worsening 
conditions, but this is the result of small claims.  Once its commercial department (seeing only L, St and Ps) 
is separated, it shows a great improvement, especially from 2015 to 2016.  
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78. On the positive side, Banja Luka has improved significantly although retaining the fourth highest 
ratio in 2017 as well as 2015.  Tuzla and to a lesser degree Zenica also reduced their ratios significantly.  
Still with three or four exceptions, all courts in both entities retain backlog ratios for the five litigious case 
types well over 50 percent. As this also suggests, the backlog ratios run counter to good performance on 
clearance rates. Courts with consistently high clearance rates are typically those with large backlogs and 
thus high backlog ratios, as well as DTs. The question is whether they are reducing them, not whether they 
have always been high. BiH’s first instance courts have little problem with influx, but despite the HJPC’s 
best efforts, pending caseloads are declining too slowly.  There are a few courts – Doboj and Tuzla in 
particular – whose better performance seems to transcend their higher individual workloads and for Tuzla 
high initial backlog, just as there are courts with lower workload/staff and backlogs (Gorazde, Livno, Orasje, 
Travnick, and Trebinje) whose performance on the indicators over the three years does not reflect these 
advantages. Why this is so is a question the HJPC might explore. 
 

2.4.2 Second Instance Cases 

79. Comparing the three performance indicators to staffing proved difficult for appellate courts. This 
is because except for a few courts, there do not appear to be “designated” appellate judges who work 
only on commercial cases.  This impedes comparisons across the board, but still allows comparisons by 
court size, and for the few courts with more information, direct information on how staffing may affect 
performance. 

80. Clearance rates: Comparing the four types of appellate cases, Pz clearance rates for RS (in effect 
Banja Luka) and FBiH (all 10 courts combined) are roughly equivalent (Graph 6).  It is the three other, far 
less frequent appeals types, they are better in RS and vary widely from year to year in FBiH. Because of 
their greater frequency, only Pz cases are used to compare all 11 appellate (Graph 7). Generally, the 
appellate court clearance rates are far lower than those for the first instance courts.  They are improving 
and by 2017, nearly all had reached 100 percent.  The major exceptions (Bihac and Široki Brijeg) are difficult 
to explain as their incoming caseloads are low and had declined over the three years. 
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Graph 6.  Comparative Clearance Rates for Major Appellate Cases, 2015-2017 

 
Source: World Bank calculations based in HJPC statistics 

 

Graph 7.  Clearance Rates for Pz Cases, 2015-2017 

 
Source: World Bank calculations based in HJPC statistics 

 
81. Case duration: Comparing entity averages by case type shows mixed trends for the three less 
frequent types of cases with FBiH even performing better in some years.  However, although both RS and 
FBiH courts have increased times for Pz resolution, the increases and overall times for RS are much lower 
than in FBiH.  
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Graph 8. Average duration of second instance cases by entity, all types, 2015-2017 

 

Source: World Bank calculations based in HJPC statistics 

 
82. An examination of average Pz duration by courts shows increases for virtually all of them, but 
with the longest times throughout the period for five in FBiH. The reasons can be found in staffing 
patterns and in the large backlogs they must address.  

Graph 9.  Average duration of Pz Cases, by Appellate Court, 2015-2017 
 

 
Source: World Bank calculations based in HJPC statistics 

83. Interestingly, Banja Luka does far better on times to resolution of appellate than first instance 
cases (where Ps cases in its DCC took the longest time among all 16 courts).  Sarajevo, however, does far 
worse, a likely result of the staffing issues mentioned above.  Still more interesting, and less explicable, 
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based on available information, are the long durations in Livno, Mostar, Široki Brijeg ,and Tuzla.  Although 
Mostar’s single judge should in theory be sufficient to handle its caseload, her inability to do so may be 
due to a mix of issues – backlog, delays, in forming panels, and any temporary absences on her part. For 
the others, how cases are apportioned deserves investigation to determine whether this is an overall civil 
division issue or applies only to commercial cases.  In any event, in at least 5 FBiH courts appellate delays 
far exceed those at the first instance, and thus evidently are an issue for overall case disposition, despite.  
the generally acceptable clearance rates. 
 
84. Backlog ratios provide part of the answer to the conundrum mentioned above – far better 
appellate clearance rates than time to disposition. Looking first at averages for all cases, FBiH versus RS, 
the differences seem great only for Pz.  For the far less frequent Moz, Pvl, and Pvlz, they are less significant, 
and in a few years, FBiH does slightly better (Graph 10). Again, the difference has several possible 
explanations. Aside from changes in the influx, the most probable are each court’s policy and individual 
quotas as they affect where attention is directed. A court-by-court review of Pz cases, shows more variation 
within FBiH, as well as four courts with backlog ratios well over 100 percent for the entire period 
(Graph 11).   

 

Graph 10. Overall Backlog ratio for FBiH and RS appellate courts, 2015-2017 

 
Source: World Bank calculations based in HJPC statistics 
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Graph 11.  Backlog ratio for Pz only, all courts, 2015-2017 

 
Source: World Bank calculations based in HJPC statistics 

85. Banja Luka’s HCC does well on this indicator (as well as on the other two), but in FBiH, Livno, 
Mostar, Tuzla and especially Sarajevo clearly have problems with backlog and case duration. Except for 
Livno, they are the appellate courts with higher incoming and pending caseloads.  The only FBiH courts 
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included except for its performance in 2017. 
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86. As for first instance courts, Map 2 provides the comparative averages of appellate court backlog 
ratios (Pz only) over the period 2015-2017.  Again, it does not indicate changes in each court over the    
three years, thus not allowing the identification of positive or negative developments. 

 

Map 2: Second Instance Courts Backlog Ratios. Average ratio (percentage) for 2015-2017 
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87. Although not one of the preferred performance indicators used in this Report, confirmation rates 
were also tracked because they have traditionally (from 2004 to present) been a major evaluation 
criterion for judicial performance in BiH. They are also relevant for reducing appellate court congestion 
discussed in Chapter 3. As a methodological consideration, rates were calculated counting dismissals (most 
often by the appellate court) as confirmations, as are partially upheld sentences. Excluding both would not, 
however, drastically change the rankings. 

88. As illustrated by Graphs A-4 and A-5 in Annex 2, the trends, court-by court, do not allow many 
generalizations. However, the main reason for not using confirmation rates as a performance indicator is 
the impression, seemingly shared by the peer review mission on performance evaluation,45 that they are 
more appropriate for evaluating the entire appellate system rather than the performance of individual 
judges.  High appeals rates combined with high confirmation rates usually indicate that appeals are being 
abused to create delays.    

89. Fluctuation rates in ST and L are not considered worrisome because there are few of them at the 
first instance and their appeals rates are among the lowest.  Thus, a couple of decisions in one direction 
or another can produce huge changes in confirmation rates.  A corollary is that when looking at fluctuations 
for specific case types in each court (Graph A-4), it is advisable to review their quantities as well. This is 
particularly important for FBiH, where two courts (Goražde and Orašje) have few cases of any type.   

90. There are noteworthy differences in confirmation rates over time for each entity. RS’s rates seem 
more consistent in their downward trend whereas it is hard to generalize about those in FBiH.  One 
explanation could be the greater continuity of judges in RS’s first and second instance commercial courts.  
This doesn’t explain the downward trend but may account for the simpler profile. Decreases in incoming 
appellate cases could also play a role.  When judges have more time to make their decisions, they may 
become fussier about what they find acceptable. 

Conclusion and recommendations for performance indicators 

• Court performance varies, but except for the courts with the most underloaded judges (several at 
the first instance and one appellate) the relationship among the three performance variables or 
between them and staffing patterns is not straightforward. This is largely because of the effect of 
backlog on case durations, even when clearance rates are high. 

• Court clearance rates at both instances and in both entities are with few exceptions (largely in the 
second instance) 100 percent or higher. Their relationship to duration and backlog ratios is, as 
noted, not direct. 

• Some of this variance (for example, Banja Luka’s high first instance clearance rates and long DTs 
have logical explanations, but to fully understand these issues, more detailed information on each 
court’s policies, staffing, overall workload in FBiH (not just commercial) and commercial workload 
distributions within each court or department would help.46 

• The overall recommendations, and thus the answer to the question on imbalances and their 
effect, are saved for the next section.  However, given the difficulties in determining staffing 
patterns for FBiH, it is recommended that the HJPC develop better data on the number of judges 

                                                           
45 Jose Igreja Matos and Michael Haussner,2017. 
46 It could be posited, for example, that part of Mostar’s problems at the first instance are due to few civil judges 
and associates being available to handle Mals and Mals Kom because of their own heavy caseloads.  
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and legal associates handling commercial cases full time, as well as those “pitching in” to fill 
their quotas. 

2.5  Findings and Recommendations vis-à-vis the “Imbalance Thesis” 

2.5.1 Imbalanced Workloads 

The most important finding is that the “imbalance thesis” was overstated from the start, 
apparently drawing on the observable variations in caseloads at the court level and judges’ 
occasional complaints about understaffing.  Both are “normal,” and thus testing for significance in 
a specific country requires the type of analysis of case flow statistics done here. The HJPC seems to 
share some of the skepticism about “imbalances” leading to insufficient staffing or excessive 
workloads but it is recommended that it develop better information for FBiH in particular on 
staffing patterns, staff turn-over, temporary absences, and cantonal and municipal court 
priorities vis-à-vis commercial cases, all of which may explain why some courts (and not always 
those with the largest caseloads) appear to underperform.   

 
91. RS commercial courts have no choice but to prioritize commercial justice; however, in FBiH, both 
first and second instance courts may have other concerns.  The HJPC’s ability to alter these priorities may 
be limited, but it would be well to know whether they exist and affect commercial justice output. 
Moreover, if specific objectives like decreasing times to commercial case resolution become national goals 
along with incentives for doing so, some positive changes could be leveraged. Still, the first step is 
determining whether decisions and policies set locally affect performance; this is something the HJPC can 
do now. 

92. For the other recommendations, an initial caveat is that the foregoing analysis assumes a stable 
production function (how cases are processed and thus how many any judge can reasonably handle). If 
the production function is altered, possibly through the adoption of policies suggested by the other 
technical assistance components, this would affect the recommendations as well.47 Hence those presented 
here are both tentative and limited to current conditions.  None require legal change (although there are 
apparently problems with using temporary and reserve judges, not because of BiH law, but rather because 
of EC/EU reservations about abuses elsewhere with the use of “temporary judges”48.) 

2.5.2  First Instance 

The only court with too few judges/legal associations to handle its entire incoming caseload is 
Mostar, where more of one or the other is needed. Two other FBiH courts, Sarajevo’s small 
claims department and Siroki Brijeg, had problems.  However, the latter seems to have resolved 
them and the issue with Sarajevo’s small claims department has more to do with civil as opposed 

                                                           
47 Policies altering the composition of incoming caseloads, reducing delays caused by external actors, or decreasing 
the input required from judges are especially relevant. 
48 The specific problem and reason for the reservations is the occasional use of temporary judges to avoid a normal 
appointment process and moreover make the temporary appointees more susceptible to outside pressures.  What is 
suggested here is a different type of temporary appointee, distinguished, most importantly, by a fixed appointment 
to resolve a specific problem.  
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to commercial claims. Moreover at least half its caseload is utility cases that may lend themselves 
to solutions other than adding staff (see Chapter 3 and the project report on Fast-processing 
Small Claims). 

 
93. The comparison of workloads/staff at the first instance used the HJPC “average annual quotas” 
to convert all case types to their equivalent value in Ps cases and select a target weighted caseload. The 
approach makes it evident that there are courts with excessive workloads (new and pending) for the staff 
allocated to them, as well as several (in FBiH) with hardly enough to justify a partial FTE or where (in both 
entities) staffing seems to exceed demand.  However, even courts with little workload (Gorazde being the 
prime example but also Livno and Orasje) do not necessarily do better on the performance indicators. This 
is possibly because their designated commercial judges also work on other cases.  Since all indicators are 
quantitative, there is so far little means of determining whether judges with lower caseloads produce 
better quality decisions.49 
 
94. In short, assuming the HJPC’s estimates about carrying capacity (as expressed in its average 
annual quotas – how many cases of one type a judge can process annually) are correct, the only first 
instance court in dire need of another judge or perhaps a legal associate is Mostar.  The two in RS that 
might have qualified, lost a judge in 2017, they now appear to have recuperated.  Looking at total workload 
and backlog ratios, there are more concerns, but on balance, except for Mostar (and Sarajevo’s small claims 
department), all first instance courts appear adequately staffed to cover the normal influx. Where their 
performance indicators do not match, the explanation needs to go beyond staffing patterns.  It cannot be 
blamed on the case mix as this has been taken care of with the conversion to Ps equivalents. 

95. For the courts at the margins, with just enough judges, there is another problem, discussed in 
Chapter 3 – staff’s temporary absences.  This seems especially vital in FBiH because many cantons have 
small municipal courts, and thus little room for covering temporary absences. Unfortunately, implementing 
a plan to cover these situations would be difficult in FBiH given its cantonal organization. 

2.5.2 Second Instance 

Judges (and possibly legal associates) should be added for Sarajevo not only to deal with 
incoming but also to reduce backlog until/unless a more radical reduction program can be 
introduced. As of mid-2019, two judges were added, which may be enough although the initial 
recommendation was for three. Tuzla might also need another judge or associate, subject to 
better information on staffing.  

 
96. For second instance courts, limited information on staffing only permitted a direct comparison 
of workloads/judge among Banja Luka, Sarajevo, and Mostar.  For the other eight courts, how (and how 
many) appellate judges are assigned to commercial cases could not be determined accurately. Assuming 
that Banja Luka’s numbers are adequate, its current 123 Pz cases per appellate judge can be used to 
estimate staffing requirements to cover incoming cases in the FBiH courts. On this basis, Sarajevo with four 
dedicated judges certainly falls short (although considering the HJPC average annual quotas they should 
be sufficient to cover incoming). Other FBiH courts – especially, Tuzla with 355 incoming appellate cases, 

                                                           
49 Confirmation rates for appeals could be used, but as noted by the peer reviewers on judicial evaluation, have 
problems when used for this purpose. 
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and Zenica, Bihac, Mostar, and possibly Travnik with between 102 and 174 incoming in 2017 - should have 
at least one appellate judge. Tuzla might use two or three, the number depending on whether Banja Luka’s 
example or the HJPC estimate of carrying capacity is used. A further complication is that appellate cases 
are usually decided by panels and thus the availability of additional members (who need not be commercial 
specialists) can affect delays. Ideally, FBiH, like RS, would have a single appellate court for the entire entity 
but until and unless the 10 cantons decide to adopt this solution, they will all (except Sarajevo if it receives 
more judges) face this issue. 

2.5.4 Backlog 

A backlog reduction program is recommended using, as already proposed by the HJPC, 
temporary judges to resolve accumulated pending cases at both the first and especially 
second instance levels. An alternative approach, already introduced on a limited scale, could 
transfer cases from overloaded to less busy courts.  Its further expansion, however, faces 
several obstacles, not the least of which is the absorptive capacity of the receiving, usually 
smaller courts, especially at the second instance.50  

 
97. Few courts at either instance seem short of judges for new cases, but backlog plagues nearly all. 
This is a historical issue and the worst affected courts began the period with high pending caseloads.  At 
the first instance these courts have usually done best in reducing backlog but still retain the largest 
numbers. At the second instance, despite declines in incoming for all, progress has been slower and more 
erratic.   Unfortunately, the two second instance courts, Sarajevo and Tuzla, that together have 85 percent 
of the backlog have not done as well as some others in reducing it.  Among the appellate courts with higher 
caseloads, only Banja Luka has retained reasonable and declining backlog ratios and DTs. 
 
98. Backlog (or pending cases) is clearly a problem and depending on existing staff to solve it will be 
a lengthy process.  However, adding permanent judges to reduce it is neither a pragmatic nor a sustainable 
remedy.  Once added, these judges cannot be removed or moved without their agreement. Hence, to 
resolve the backlog problem BiH could well create an excessive number of permanent judges. Whether the 
HJPC estimate of a need for 40 temporary judges to eliminate backlog in two years (or 10 to do so in 8.7 
years) is accurate deserves further examination, but only as to the specific numbers51.  The logic is 
reasonable, and apart from any adjustments to the numbers, the key question is whether such temporary 
appointments could be done, and if so, how they would be implemented given BiH’s fragmented judicial 
organization (see Chapter 3 for more details). 

  

                                                           
50 A second issue is that these smaller courts are likely to have judges less “specialized” in commercial cases (because 
they receive few of them).  A third, encountered in countries using this remedy is that the parties may object to 
“resolution at a distance.” To address this problem, Croatia now funds some party travel expenses for parties to 
appellate cases. BiH judges interviewed on this point suggested transferring first instance cases was not practical 
because parties, witnesses, and attorneys must be present for the hearings. 
51 This includes appellate and third instance cases but only for FBiH. 
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2.5.5. Data Issues for the HJPC 

The HJPC Secretariat should take steps to improve the quality and standardizatio of data entry 
by the courts. This would be best done with the participation of commercial courts and judges, 
possibly combined, as suggested in Chapter 3 with more participatory target setting at the court 
level, and not only for individuals. Better data for FBiH on judges exclusively handling 
commercial cases (as well as those who occasionally pitch in) would also improve the HJPC’s 
understanding of how staffing affects output.   

 

99. The data limitations affecting the current study also impede the HJPC’s ability to do this analysis 
on its own. Its CMS is a valuable source of information on much more than whether judges meet their 
quotas.  Moreover, the emphasis on individual quotas produces a certain judicial tunnel vision or each 
judge’s focus only on her targets rather than her entire caseload, let alone that of her court/department 
(see Chapter 3 discussion on quotas and on court management). Getting judges to provide better data 
would be helped by giving them (and their court and department heads) a bigger stake in the results. 
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3.  Additional Remedies for Reducing any Remaining 
Supply-Demand Gap 

100. The preceding chapter reviewed the workload imbalance argument, concluding that the 
significant differences among courts’ incoming caseloads were largely rectified by staffing patterns. 
Although a few courts lack sufficient staff to handle new demand, the more critical problem remains 
backlog.  As Table 11 shows, while pending (that is, “unsolved”) cases are diminishing, they still exceed 
incoming (except for RS in 2017).  Adding registry cases would more than duplicate the incoming but have 
little effect on pending as registries transfer few cases to the next year, nearly exclusively last-month 
entries. 
 
Table 11.  Incoming vs Pending (Unsolved) Caseloads (unweighted, S, L, Ps, Mals, and Mals Kom, only) 2015-2017 

Entity 2015 
Incoming 

End 2015 
Unsolved  

2016 
Incoming  

End 2016 
Unsolved  

2017 
Incoming 

End 2017 
Unsolved  

FBiH 15,502 23,878 13,055 21,555 11,603 19,871 

RS 6,537 7,177 5,579 6,002 6,069 4,879 

Total: 22,039 31,055 18,634 27,557 17,672 24,750 

Source: World Bank calculations based in HJPC statistics 
 

101. As this suggests, except for backlog, a quantitative supply-demand gap is relatively minor in BiH 
courts and over time has been decreasing.  However, the gap refers not only to quantity but also to the 
quality and timeliness of decisions, and conceivably both could be improved even under current conditions.  
The remedies suggested below move in that direction, and while some would reduce judicial workloads 
(by eliminating some cases, sending them elsewhere, or delegating tasks to other staff), others aim directly 
at quality enhancement.  In short, increasing productivity and eliminating older cases are not the only ways 
to respond to user demands and expectations.   
 
102. Chapter 2’s conclusions were based on two assumptions: a fairly stable level of new demand and 
an equally stable production capacity (the number of cases a judge or associate could handle annually 
using current practices and procedures).  If either condition changes, recommended staffing levels would 
be altered as well. Means to promote such changes in a positive direction are examined in the present 
chapter (as well as in other reports developed by the Project).  Measures covered are divided into two 
areas – supply improvement and demand reduction.  A final section deals with court management, where 
improvements could facilitate the development and application of innovations in both areas. All 
suggestions are based on experience in other countries, cited as appropriate.  
 

3.1 Supply Improvements 

103. Improving the quantity and quality of the supply of judicial services requires increasing the 
response capability vis-à-vis existing (or predicted) workloads. The traditional remedy has been to 
augment the number primarily of judges and secondarily of other courtroom staff.  However, BiH already 
has a high judge-population ratio (currently 29 judges/100,000 inhabitants).  This is lower than some of its 
neighbors (Serbia and Croatia with 41 and Montenegro with 51 per 100,000) but well above the European 
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average (and especially the average for Western Europe).52  Adding human resources is costly and not only 
for the additional salaries.53  It is also not easily reversed because of standards protecting judicial 
independence and movability.  Moreover, it can be justified only for a couple of courts in handling the 
normal influx. Adding staff is also particularly difficult in FBiH because of the need for cantonal authorities 
to agree to both the additions and their placement.  As the HJPC stressed in interviews, it can authorize 
new positions, for which FBiH’s cantons may find funds, but there is no guarantee that new judges will be 
assigned to work on commercial cases.  For RS commercial courts, funding can be problematic as well, but 
judges authorized for commercial courts cannot be changed to other specializations. 

104. This study has not examined the distribution of judges among all legal materials, but some FBiH 
court presidents noted that overall staffing in the civil division also suffered, and that any additional 
positions might be more useful for handling other civil cases.  Given the difficulties in adding judges or 
convincing cantonal judiciaries to place them in the commercial jurisdiction, BiH is already considering 
other methods to make the existing supply go further. The following discussion introduces a few untried 
approaches, but for the most part provides suggestions on improving what is already being done through 
several qualitative and quantitative improvements. 

3.1.1  Qualitative Improvement:  Unifying Legal Interpretations to Enhance Predictability 

105. BiH’s primary tool to achieve these ends has been the development of a caselaw database that 
judges, lawyers and the general public can consult to 1) guide judges’ decisions and 2) inform others of 
trends in legal interpretations and applications.  Currently, a nationwide database is run by the HJPC’s 
Center for Judicial Documentation (hereafter, “the Center”). As per Article 3 of its 2007 Rulebook, 54 the 
Center’s activities are primarily, but not exclusively focused on capacity building of judges, prosecutors and 
future judicial office holders; facilitation of efficient communication and best practices; and information 
exchange inside the wider legal professional community. 
 
106. The Rulebook stipulates that as regards the database, the Center operates under the supervision 
of the HJPC’s Standing Committee for Judicial Documentation (“the Committee”), which among other 
activities, provides recommendation on the criteria for selecting decisions to be included. The Rulebook 
introduced three “criteria of relevance”: the interest of the entire judicial sector; the legal opinion taken 
on a certain legal issue; and the interest of the public in particular cases. Other criteria are determined by 
the Committee on an ad hoc basis.  

 

107. As per the Center’s Rulebook, all courts are obliged to submit their final decisions (along with 
lower courts’ decisions, if any) to the Center, electronically. Before being uploaded to the database, the 
decisions are anonymized. The Rulebook envisaged limited anonymization; the 2014 Guidelines for 
Publishing Judicial Decisions on Official Webpages regulate in more detail which prosecutorial and courts’ 
decisions are published and in which manner, including the level of personal data collection and 

                                                           
52 The overall average (in 2016, 22 judges per 100,000 inhabitants) is driven up by the Eastern European countries 
and their high staff-to-population ratios. In Western Europe the average remains at about 15. CEPEJ, European 
Judicial Systems, 2018, https://www.coe.int/en/web/cepej 
53 As judges are added there are additional costs for space, equipment, supplies and support staff. Absent these 
additions, new judges may have problems meeting normal productivity standards.  Staff is less expensive, but still 
requires working space and equipment.  
54 The Rulebook of the Center for Judicial Documentation (Pravilnik Centra za sudsku dokumentaciju), as of 
December 5, 2007, VSTV-08-2320-05122007, https://www.pravosudje.ba/vstv/faces/pdfservlet?p_id_doc=28701 

https://www.coe.int/en/web/cepej
https://www.pravosudje.ba/vstv/faces/pdfservlet?p_id_doc=28701
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anonymization. The Guidelines define more precisely the content of the database, suggesting that all 
highest courts’ decisions (state and entities’ level) of educational importance should be incorporated.  

 

108. The database currently has approximately 12,000 decisions (courts’ and prosecutors’), but they 
require further refining; this cannot be done without the active role of the highest courts in both entities 
and Brcko District. Since the database is intended for use in the entire country, the FBiH Supreme Court, 
RS Supreme Court and Appellate Court of BD should be encouraged to unify their opinions. This builds on 
the Feasibility Study recommendation to strengthen the commercial department of the FBiH Supreme 
Court (105inexistent at this point) on issuing opinions on legal issues in decisions on individual cases, but 
the activity should not be limited only to FBiH and only to the highest courts. As per results of perception 
survey carried out under Component 5 of this Project, 33 percent of survey respondents say that the case-
law database should be populated by second-instance courts’ decisions.55  Arguably this could best be done 
through continuous dialogue between HJPC and relevant courts , which already submit opinions 
but (see below) according to their own sense of what is relevant. Alternatively, a joint  
Working Group with representatives from the HJPC and the judges of relevant courts could address the 
issues. In either case, the HJPC should take the lead. 

109. Interviews, documents and database review and comparison with experience in other countries 
suggested six issues concerning the elaboration, content and “usability” of the existing database: 

• Although per the Center’s Rulebook, the Committee determines the level of relevance, and thus 
decides on publication, in practice, when it comes to decisions of the entities’ highest courts and the 
BiH Court, it is judges/panels deciding cases who determine which decision will be included. They fill 
in the “form on indexing court decisions” (Obrazac za indeksaciju sudskih odluka), which contains the 
name of the court, the case number, the legal summary of the case, area of law, other identifying 
terms, key legislation applied in the case, earlier decisions of first instance and second instance courts 
and a reference to Constitutional Court’s decision (if any). This form and the decision are sent 
electronically to the Center for anonymizing and uploading into the database. As lower court decisions 
are included, the user gets an overview of the entire process. 

• Although the Committee has a well-established selection mechanism, second instance courts do not 
send their decisions regularly, and the first instance courts do so even less often. Only the decisions 
on war-crimes, discrimination and similar issues are regularly sent to the Documentation Centre by 
lower level courts.  

• The current system leaves numerous potentially interesting cases outside the database, as they 
never reach the Supreme Courts. Because of procedural limitations, this particularly affects 
misdemeanor, administrative, and enforcement cases. Moreover, there is no incentive for lower courts 
to deal proactively with their own caselaw and the HJPC Center has no tools to require them to submit 
all decisions important for the unified application of law. Also, the current system of selection of 
decisions by the highest courts leaves space for subjective interpretation on relevance. 

• The database supports structured search using predetermined key words and open, full-text via 
Google search, but both have shortcomings.  The key features approach allows a search by one or 
more predetermined options -- name of the court, area of law, type of cases, decision’s alphabet (Latin 
or Cyrillic), applied legislation, legal concept from the Thesaurus, and case number. A Google search 
reaches all decisions in the database, but  it cannot support all language variations, starting from the 
alphabet, different versions of the same word, and grammar rules (for example, declension).  

                                                           
55 See “Leveraging Procedural Reforms to Improve Commercial Justice in BiH”, para. 249 for more details. 
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Comparative Experience with Databases: Serbia and Croatia 

The highest courts in both countries introduced open lists of “descriptors” (that is, key 
words), resulting from consultations with judges of various levels. The Serbian Supreme 
Court of Cassation created working groups for all major types of cases (civil, criminal, 
administrative and commercial) tasked with listing all legal key words specific to their cases. 
The key words are listed from most general to most specific, providing each key word with 
a corresponding number/index. The first figure marks the area of law, the second the 
subject under dispute, the third the specific claim, etc. For example, a case of compensation 
of pecuniary damages would have the index 3.1.2.8.4, where 3 marks Civil Law, 1 marks civil 
substantive law (as opposed to procedural), 2 marks contracts and obligations, 8 marks 
damages and 4 marks pecuniary damages. The search can be performed by using the key 
word(s) or the index. 

 

• According to interviews, the database is not easy to find.  On the HJPC webpage, it is three clicks away 
from its users: one accesses first the HJPC webpage, then the Documentation Center subpage, and 
finally the caselaw database subsection. There is also a direct link via the Center’s webpage 
(https://csd.pravosudje.ba/), but, although electronic materials users (especially judges) have been 
informed about the latter, they still find this difficult. 

• Accessibility is free for only a portion of users; the others pay for access. The users log into the 
database with the username and password. This is free of charge for judges and prosecutors (and their 
legal associates), but other users pay an annual fee of 100 BAM to gain access. The HJPC tracks the 
number of “hits” (that is, how many times a user accesses the database within a defined period), 
indicating who uses the database most or least frequently. 

  

https://csd.pravosudje.ba/
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Recommendations:  

• The BiH authorities should consider amending the Law on Courts by making mandatory 
the publication of decisions of the BiH Court, FBiH Supreme Court, Supreme Court of RS 
and Brcko District Appellate Court (that is, their upload to the caselaw database).  

• The preselection of lower courts’ decisions should be carried out by first/second instance 
courts, preferably by their case law departments, or heads of respective departments (civil, 
criminal, commercial). The Documentation Center/HJPC might also consider the position 
of caselaw “liaison officers” in all lower-level courts, inviting courts to designate a judge or 
other staff member to fill this position.   The officer could directly communicate with the 
Center on relevance criteria and other issues important for including a decision in the 
database.  

• The caselaw database should be accessed via a banner on the HJPC home page and/or 
by a still more direct link that simply leads to it without having to remember and use the 
https://csd.pravosudje.ba/ address. Additionally, its appearance could be modified to 
allow easier access from mobile devices.  

• The Thesaurus might be enriched with more key words to be used as descriptors and 
search criteria and the database structure could be modified so that decisions could be 
found more easily. The civil section could be further subdivided to facilitate use: 
commercial law cases (as well as family law cases) should be extracted from general civil 
law cases into a separate subsection. 

• The courts should anonymize their own decisions using common rules. Currently, the 
Center staff anonymizes all decisions. Given limited resources and data protection 
requirements, it would be more efficient and safer if the courts did this work. To ensure 
uniformity, courts should be familiarized with the rules of anonymization currently used 
by HJPC. If necessary, the rules should be revised for wider use. 

• To build ownership of the database and encourage its use, courts might be involved in 
the selection of decisions, anonymization and the creation of an open list of descriptors.  
Conducting an additional training for judges and judicial associates on how to navigate the 
database should serve the same purpose. 

• Finally, the HJPC might consider allowing access to the database to everyone free of 
charge. This is in line with the principle of legal predictability. The HJPC could keep 
assigning a username and password to all users as a logging in condition, for analytic 
purposes. 

 

3.1.2 Qualitative and Quantitative Improvement:  Individual Performance Evaluations 

110. BiH’s current system has been in place since 2004; a new version is scheduled to go into effect in 
the 2019 evaluation cycle, which nonetheless has some problems. The change is intended to improve 
delivery of commercial justice services. The revisions responded both to internal criticisms of the prior 
system and recommendations from a peer review assessment of the BiH judicial appraisal process.56 The 
peer review was intended to assist the HJPC vis-à-vis its commitments in the framework of the EU-BiH 
Structured Dialogue on Justice as part of its application for EU membership. 
 

                                                           
56 Jose Igreja Matos and Michael Haussner, 2017.  

https://csd.pravosudje.ba/
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111. The principal message of the experts was to improve quantitative criteria while introducing new 
qualitative ones and giving them greater importance (see Annex 2 for the summary of recommendations). 
Other key points included: 

• Making the appraisal system mandatory for all judges and prosecutors, including those of the entities’ 
highest courts and of the BiH Court, all currently excluded. However, court presidents with exclusively 
managerial duties would only be evaluated in that capacity 

• Conducting the appraisals every three years rather than annually, using them to identify measures to 
improve the performance of both individuals and courts, linking the evaluations to disciplinary 
proceedings in case of a negative grade, allowing judges to request that reversed decisions not be 
graded negatively,57 and reserving the grade of excellent only for exceptional performance 

• Giving the evaluated judge/prosecutor access to the written draft with the opportunity to respond in 
writing before it is finalized, and the right to access documents examined in the evaluation process;  

• Ensuring the quota system considers the complexity of cases and reinforcing the connection between 
the quotas and the backlog reduction plan to enhance a managerial approach 

• Establishing a specialized department or committee within the HJPC to decide on the final grade 
notwithstanding the mechanisms of complaint to the HJPC and the judicial review possibility. 

 
112. The peer review mission recommended a systemic and “harmonic” implementation closely 
linked to reforms to the appointment system.  Over the short term, it stressed the introduction of 
qualitative criteria based on the evaluation of 15 decisions (10 selected at random and 5 by the evaluated 
judge) and the creation of the Evaluation Committee within the HJPC.  Mid-term measures focused on 
eliminating any biases against judges in managerial positions, while over the longer term, the focus was on 
establishing a judicial career system coordinating transfers, promotions, and new appointments with a 
system of exams and evaluation. 
 
113. In November 2017 the HJPC adopted an Action Plan incorporating recommendation from this 
and earlier peer-review missions58. The Action Plan identifies HJPC committees to perform specific actions, 
while warning that the implementation of some recommendations would require legal changes at the 
state, entity, or even cantonal level. However, the Action Plan set June 2018 as the deadline for their 
implementation.  The evaluation criteria for judges, court presidents, and heads of departments were 
published as two separate by-laws (Rules)59, both following the short-term peer-review recommendations, 
with the exception of the evaluation period. Because of legal constraints the rule on annual performance 
evaluation remained. 

 

114. When interviews were conducted with the stakeholders (October and December 2018), the 
recommendations on performance evaluation were still in the pipeline for adoption/publication. Thus, 
the main findings encompass what was learned from interlocutors, and a later review of the new “Rules 
on evaluation of Judges, Court Presidents and Heads of Departments” as adopted by the HJPC in late 
November and published in late December 2018. 

 

                                                           
57 This would not apply to cases amended or annulled on grounds of substantial lack of legal reasoning or a qualified 
breach of law. 
58 For details see https://vstv.pravosudje.ba 
59 In the BiH Official Gazette No. 93/18 on December 24, 2018 

https://vstv.pravosudje.ba/
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115. Reactions from interviewees were not all positive, emphasizing insufficient communication and 
participation. While interviews were largely limited to those working with commercial cases, it is apparent 
that these reservations are more widely shared: 

• Judges of first and second instance courts, as well as court presidents and division/department heads 
feel excluded from discussions on the new rules. The peer-review mission’s recommendations were 
never shared with them directly (other than documents published on the HJPC webpage), and they 
were given no oportunity to provide feedback. Most believed the new procedure should be piloted in 
selected courts. Annual performance evaluations are, in their opinion, too frequent, so they do agree 
that the evaluation period should be extended to at least three years. 

• The Association of FBiH judges was not involved in discussions with HJPC on changes to the 
evaluation rules. However, it provided HJPC with an opinion on recommendations, suggesting a careful 
approach to qualitative criteria and the role of department heads in the evaluation process. It also 
noted that the Law on Courts in FBiH would have to be amended as it prescribes annual performance 
evaluation of judges (“at least once a year“, Art. 41). 

• Observers familiar with the new system also believe that adoption of the new rules and criteria is 
premature. The Secretariat, for example, perceives the new rules as creating an additional burden for 
court presidents and heads of departments, and that their impact on the overall workload should be 
assessed first through a feasibility study. It doubts the HJPC currently has the capacity to carry out its 
new role, and notes that there has been no campaign to raise awareness among judges about the 
changes. 

• HJPC judge-members (governing board) have put implementation of new system high on their 
agendas. Deadlines set in Action Plan have passed, but they felt committed to adopting the new rules 
before the end of 2018. They don’t envisage any training on implementation or an awareness-raising 
campaign. They expect the respective HJPC Committees to visit a few larger courts and explain the new 
procedure. As of late 2018, there seemed to be no clear decision on whether any courts will be chosen 
for piloting the new rules. 

 
116. A review of the new rules reveals details transcending (as would be expected) the peer 
reviewers’ general recommendations.  The quantitative measures, largely taken from the CMS, remain 
much as before and involve two elements: meeting quotas and resolution of backlogged cases. Each is 
further divided into several categories, depending on the percentages by which the judge met her/his 
quotas and backlog reduction targets. 
 
117. The other details involve who will do the qualitative part of evaluation and here the complexities 
multiply. For simplicities’ sake the rest of the discussion refers to judges, but the situation is comparable 
for prosecutors. The primary evaluator for most judges is the president of the respective court,60 who also 
obtains the opinion of the head of the department to which the evaluated judge belongs and of the 
department or higher court seeing appeals of her/his decisions The evaluation of presidents of the BiH and 
the highest entity courts is performed by the HJPC. All other court presidents are evaluated by presidents 
of higher courts; department heads are evaluated by respective court presidents.  

 

                                                           
60 The Council of Europe has cautioned against this practice in COE Opinion No 19 (2016). However, the BiH program 
appears to provide the “legal and transparent safeguards” the opinion also recommends. 
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118. The quality criteria include a quantitative measure, the percentage of reversed decisions, as well 
as a more subjective review of decision quality, in part contributed by the respective appellate court. 
Other qualitative criteria, especially for first instance judges, include communication and case-
management skills such as: ability to deal with complex cases, concentration of evidence, efficient case 
processing, timeliness in decision drafting, as well as willingness to take additional responsibilities such as 
mentoring, contributions to court publications, capacity building, international cooperation, etc. For court 
presidents and department heads, there are additional criteria for court management, organizational skills, 
proactive approach, etc. Additional information includes complaints by court users, relevant information 
disseminated to the courts by the HJPC, periodic assessments by higher courts (performed twice a year) 
and meeting minutes.  

 

119. These innovations raise few challenges specific to commercial judges. There are questions as to 
how a civil department or division head will evaluate commercial cases, but compared to the many other 
questions, these are minor. Many proposed new criteria (quantitative and qualitative) remain to be 
defined, as do the new rules for setting quotas and backlog reduction goals.  Most of all, the process seems 
extraordinarily time-consuming, especially if conducted annually.   
 

Recommendations: Clearly a new evaluation system was needed, but ideally the following 
measures might still be adopted: 

• The proposed tools and methods might be tested, evaluated, and if necessary modified 
before their complete rollout 

• Once these steps are completed, possibly in pilot courts, conduction of an awareness-raising 
campaign among judges and prosecutors on the content of the new rules and the plan for 
their implementation. HJPC members should take an active role in the campaign. 

• Development of a manual for evaluators with a ‘tool-kit’, that is, forms and templates they 
would use.  

• Capacity building for the HJPC’s Permanent Commission for judicial administration and 
courts’ and PPO’s budgets, Permanent Commission for efficiency and quality of courts and 
evaluation of judicial office holders in courts, and Permanent Commission for efficiency of 
prosecutors’ offices – not only to effectively conduct evaluation, but also to respond to 
inquiries coming from other evaluators on Rules’ application in practice, in consistent 
manner. 

• Amend the Law on Judges in both entities to allow less frequent (than annual) evaluations. 
This may take time, but there was agreement among all interviewees that it is essential. 

 

3.1.3 Quantitative Improvement:  Greater Delegation of Tasks by Judges to other 
Courtroom Staff 

120. One answer to helping judges reduce delays and increase output lies in the greater delegation of 
tasks to other courtroom staff.  The report has not explored workload distribution within BiH courts, aside 
from legal associates’ role in deciding commercial small claims. Still as two pilot projects described below 
indicate, there are numerous tasks that because of current laws or only out of habit are performed by 
judges, but really are not a good use of their time.  Convincing any professional to delegate tasks is difficult 
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especially when the delegator feels responsible for the final product.  Still time spent doing or rechecking 
staff’s work is time taken away from what the professional, in this case the judge, does best.  The transfer 
can be eased by ensuring staff are selected or prepared to operate independently on tasks that support 
but do not overlap with the judge’s natural work.   

121. The pilot projects supported by the Dutch and especially the Swedish development agencies61 
demonstrated that such delegation is possible and often legal, although providing limited data on the 
impact on performance variables. It would be hard to imagine that delegation would not affect them but 
would be advisable to track impacts over time.  The Swedish project participants did note immediate 
increases in judicial productivity when work was delegated to courtroom staff in the Basic Court (not the 
DCC) in Bijeljina. Still, they also observed that the improvement would have been greater had judges 
reduced their involvement in their staff’s work.  The report notes an urgent need for a procedural reform 
“to release judges from certain routine operations and tasks …[by giving] trainees and even typists the 
opportunity to make certain decisions themselves and send out certain types of injunctions, notifications, 
etc. independently without being checked by judges.” This observation echoes experience elsewhere in 
which delegation had less effect because judges still felt the need to recheck or even redo the work of 
others, or where the legal framework seemed to require that they do.   

Recommendations:  Based on the Dutch and Swedish pilots experience, the HJPC should work 
on promoting delegation by parts, starting with what the pilot programs have uncovered:  

• For RS, lacking legal associates, this means giving “trainees” some tasks performed by legal 
associates in FBiH (most notably preparing proposals related to the processing of small claims) 

• Having trainees and typists in RS, and courtroom staff other than legal associates in FBiH, 
perform such tasks as calculating court fees, sorting cases by level of urgency according to 
predefined, transparent criteria, monitoring time limits for the preparation of decisions, 
scheduling preliminary hearings in consultation with the judge, ensuring that parties have 
been served, ensuring that procedural prerequisites to hold a hearing are met, calculating and 
monitoring payments to experts, ensuring that appeals are requested on time, and preparing 
draft letters whereby the documentation on file is forwarded to the higher court for a review 
of the appeal. 

The Swedish advisors believed that much of this delegation would not require amendments to 
any laws or by-laws. However, it is recommended that HJPC conduct conversations with judges 
in both entities to capture their perceptions as to the need for specific changes, if only to make 
judges feel more comfortable with delegating tasks. Moreover, training should be conducted with 
both judges and staff to ensure both are comfortable with any delegation. 

While further analysis to identify other “delegable tasks” could be undertaken by the HJPC, the 
Dutch and Swedish pilots suggest it might be more acceptably done with external assistance. 
This would avoid potential conflicts about HJPC intrusions into court business while involving the 
selected courts so that they see the results as their accomplishment, not something imposed from 
above.   

                                                           
61 Information on Dutch project from interviews with the Dutch Embassy.  On the Swedish pilots in Bijeliina and Tuzla, 
information comes from ”The Swedish National Courts Administration’s (SNCA) support to the High Judicial and 
Prosecutorial Council of Bosnia and Herzegovina (HJPC) within the framework of ‘Improving Court Efficiency and 
Accountability of Judges and Prosecutors in BiH – Phase 2’—ICEA Project.” Dated November 2018.  
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3.1.4 Quantitative Improvement:  The Quota System, Definitions of Workload Capacity, and 
Related Issues  

122. The HJPC uses a system of individual (indicative) quotas to spur individual output, discourage 
cherry-picking (that is, a focus on easier cases), and reduce backlog by focusing on the oldest cases. So 
far it has served all three purposes, as well as, intentionally or not, keeping clearance rates near or above 
100 percent. Indicative quotas were said to be the source of the average annual quotas used to calculate 
staffing needs in the 2016 HJPC report and weighted caseloads in the current report. Both types of quotas 
were developed by the HJPC using CMS data and a prior, but reportedly abortive case-weighting study 
(CWS).62  

123. Indicative quotas set a target number of cases, divided among case types and between 
backlogged and “other” (presumably new) cases to be decided on a monthly basis by each judge or legal 
associate.  The system is not unique to commercial justice and is applied to all judges, but its intended, and 
so far, as could be determined, real effects are universal.  Each judge’s quotas are applied on a monthly 
basis over 11 months of the year, leaving one month for vacations.  A recent modification does not alter 
the monthly targets but does increase the proportion of backlogged cases. At least in Sarajevo’s cantonal 
court, judges are now required to meet their monthly backlog quota even during vacations.63  While this 
will accelerate the elimination of older cases, it is unlikely to reduce the pending caseload significantly as 
fewer new cases will be resolved.  

124. Judges’ reactions to the quota systems were not entirely consistent. On the one hand, all the 
commercial judges interviewed said they were meeting their quotas, although noting that some others 
received too few cases to do so.  One court president even suggested that quotas for commercial cases 
could be raised for her court.  However, when non-commercial judges need to fill their quotas, they can 
(but only in FBiH) help out by taking on commercial cases, especially Mals and Mals Kom. 

125. On the other hand, there were some complaints about quotas being too high (especially for areas 
like Sts, where this analysis indicates problems as well) and more universally, about the rigid monthly 
system and its failure to allow judges to average out their production over the entire year.  Even before 
a recent modification disallowing transferring above-quota production in one month or quarter to the next, 
judges noted the lack of recognition and thus of incentives for exceeding their monthly targets.  Appellate 
judges in Sarajevo also objected to the new assignment of a backlog quota during the vacation month. 

126. Despite its success in realizing the HJPC’s immediate goals, the quota system as currently applied, 
including its recent modifications, raises several issues:  

• Whether its targets adequately reflect judicial carrying capacity and the amount of judicial input 
needed for each case type; 

• The lack of incentives for increasing production and experimenting with innovative ways to do so; 

• The emphasis on the number of cases resolved and neglect of a second quantitative dimension, the 
time taken to resolve them.  The issue here is that for court users, the number of cases resolved is less 
important than how long it takes to dispose those in which they are involved; and 

• Its apparent creation of some tensions between the HJPC and the courts, especially but not exclusively 
by the recent modifications. 

127. On the first issue – the accuracy of the workload estimates – it may be time to reexamine the 
initial projections whether based on CMS data or a prior CWS.  This is for the simple reason that both 

                                                           
62 Interviews with HJPC and information from HJPC, 2016. 
63 As this change occurred after the fieldwork was completed, it could not be checked for its broader application. 
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sources identify “reasonable” caseloads under current conditions without considering whether they 
optimize efficiency.  They are a necessary place to start but risk perpetuating inefficient practices as the 
norm.64  Registry and Ip cases are two obvious candidates because of doubts about the amount of judicial 
input really required to process them.65 The issue is not simply whether quotas for these cases may be too 
low, but also that they encourage unnecessary judicial oversight (or some would say interference) in 
matters that could proceed perfectly well without it.  As discussed in the prior section on delegation, the 
value added by having judges sign off on every action by their staff may be insufficient to justify the 
additional delays.   Raising quotas here might also encourage delegation. 
 
128. For some other case types (for example, St) the reverse may be true, not because judges put in 
more time than needed but because the resolution of these cases depends on actions and negotiations 
far removed from any judicial control.  Conceivably judges could handle more than their current indicative 
quotas (or the estimated “average annual quota” of 101 cases), but if these cases are not resolved, they 
won’t get credit under the quota system. Modifications to the proceedings, including the introduction of 
out-of-court resolution (OCR), already introduced with seemingly positive results in RS) could improve the 
resolution rates while reducing the required judicial involvement.    

 

129. Refining estimates of carrying capacity (in other words the  average annual quotas) is a long-
term undertaking, best done incrementally and focusing o one case type at a time.  Methods used 
elsewhere include CMS analysis, more detailed time and motion studies,66 or a CWS version requiring 
judges and staff to account for activities during short periods of time (often every 15 minutes.)67 However 
done, judicial participation is advised; it may take still longer, but is more likely to bring understanding and 
buy-in. 
 
130. On the second issue, while the individual quotas encourage production to a set level, this level 
appears to operate as a ceiling as well as a floor for output. With no recognition of or incentive to do 
more, interviews suggest that judges simply focus on meeting their targets, with the expected complaints 
about system rigidity, excessive requirements, and the like.   If the HJPC wants to know what a judge can 
really produce, they might, for example, reconsider their recent prohibition on transferring excess 
dispositions to the next month (or quarter), using the results as input to an updating of individual and 
average annual quotas.  It is doubtful that allowing transfers would decrease productivity, and if producing 
above target could otherwise be recognized it might raise it.  It may also be time to begin a transition to 
target setting for courts or departments rather than individually.  Individuals are inherently limited in the 

                                                           
64 This argument is expanded in World Bank. 2017. “Case-Weighting Analyses as a Tool to Promote Judicial Efficiency: 

Lessons, Substitutes, and Guidance,” available at  
https://openknowledge.worldbank.org/handle/10986/29044 License: CC BY 3.0 IGO. 
65 A review of staffing for various registries is suggestive of the issue.  For example, Sarajevo with only twice the 
registry cases of Banja Luka uses five times the TFEs (6 judges as opposed to 1.2). However, Tuzla (FBiH) with one-
fifth fewer cases than Banja Luka uses 2, and Doboj and Bijelina (both in RS) with slightly over half Banja Luka’s number 
assign one judge each (with Ist. Sarajveo’s still half of that number also requiring one judge).  Although one might be 
tempted to say this originates in differences in entity laws, the fact that the irregularities exist both within and across 
entities suggests that staffing patterns and thus average annual quotas merit reexamination. 
66 In the Netherlands, the Judicial Council tracked, using a stopwatch, recorded times judges spent on various phases 
of cases.  This is a fairly invasive exercise, but a CWS can also be designed to retrieve some of this information by 
asking judges to fill out more detailed timesheets, documenting how every 15 minutes are spent.  For this to work it 
is necessary that judges be sold on the value of the results, or they simply will refuse to comply. 
67 See World Bank, 2017. 
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innovations they can introduce on their own to increase production.  This is better done as a team with its 
potential for cooperative strategies.  
 
131. The third issue, DTs, introduces an alternative method of output targeting.  It makes little sense 
for backlog but is increasingly used elsewhere to set goals for treating new cases.  This is not a question of 
“average times,” which BiH already calculates, but rather of setting goals in terms of percentages of cases 
resolved within defined periods – say 10 percent resolved in under three months, 40 percent in under six 
months, 90 percent in under a year and so on.  The CMS can easily provide these data; the challenge is the 
target setting, and again this is usually done by involving judges in the calculations, and the gradual 
adoption of the new goals.   
 
132. And finally, on the quotas’ effect on augmenting tensions with the courts, a more participatory 
approach to target setting might be considered.  Production targets (and not only for courts) are 
universally disliked, and there is little to be done about that.  However, if judges could be involved in the 
discussions about their definition, they might react more positively to the resulting requirements.  Here a 
court or department rather than individual focus could also reduce the risk that participation would lead 
to lower quotas and thus production.  The HJPC might still set targets for the work unit, but let the latter 
decide how cases (and individual targets) would be assigned.  It is difficult to avoid the impression that the 
overall system of monthly, individual quotas is unnecessarily rigid, producing not only resistance from the 
judges, but also possibly reducing the potential to reach higher output levels (and for the user, lower DTs).     
 

Recommendations:  These are more suggestions than recommendations given uncertainty as to 
how quickly they could be introduced. 

• To get a better handle on the accuracy and impact of quotas, a more thorough analysis of 
caseloads, case trajectories, and especially in FBiH, staffing patterns is advisable, using one 
of the methods mentioned above.  The World Bank, having reviewed many of these systems 
can provide examples of where and how they have been used.68 

• Consider setting only annual targets. Discuss these with courts and judges and let judges (or 
courts) set their own monthly and quarterly targets for reaching them. 

• Consider (see next section) recognizing exceptional improvements to performance whether 
by individuals or courts. 

• A final suggestion is a move away from quotas as the basis for measuring judicial 
performance to a focus on DTs, and preferably at the court rather than individual level. 
Surveys of court users indicate that It is delays in case resolution, not backlog (never directly 
mentioned) that attract most complaints in commercial justice.  The transition should not be 
attempted all at once, but rather preceded by discussions and consultations with judges and 
experiments in a few pilot courts with a few case types.  The on-going (and now scaled up) 
Dutch and Swedish projects may help here, as both countries use time to resolution as a 
principal quantitative measure.  

                                                           
68 For material on case weighting studies and alternatives, see World Bank 2017. 
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3.1.5 Quantitative Improvement: Incentive Systems 

133. The HJPC quotas comprise the principal incentive system used in BiH to promote better judicial 
performance. They have produced visible increases in outputs and reductions in pending caseloads, but 
there are other issues, as discussed above, about their impact.  The new evaluation system introduced 
additional, but still individual performance indicators. However, the system’s “rewards” are for individuals, 
consisting of possible promotions when they meet their targets and score well on evaluations.  BiH has so 
far not explored means to encourage more innovative approaches to augmenting output and otherwise 
improving user services. The latter seem necessary given the slow progress in reducing backlogs and a 
sense that increased output is possible but lacks incentives for realizing that potential. 
 
134. There is a wealth of research on the role of incentives in public sector performance, including 
how institutions can boost performance by rewarding teams through non- financial awards and 
recognitions. Much depends on context, but there are some key lessons based on experience 
elsewhere:69 

• Non-financial rewards can be more powerful than cash; 

• Group rewards encourage team player behaviors, especially among smaller teams; 

• Rewards provide extra motivation to undertake socially desirable acts and other “good” 
behavior; 

• Rewards for “most improved players” motivate lower and middling performers whose 
contribution is critical to lifting sector-wide performance; 

• Rewards provide extra motivation when combined with recognition from senior figures and visibility 
among peers and the public. 

 
135. A series of conversations with first and second-instance court personnel and the HJPC were 
used to determine whether any of these lessons had been ‘taught’ to or already adopted by BiH 
judiciary, finding that: 

• The approach towards a court as a team doesn’t seem to exist. Annual backlog/caseload reduction 
programs are tied to individual judges. The HJPC sets the annual targets and neither court presidents 
nor department heads participate in their design. 

• Few judges, court presidents and HJPC members considered the use of non-financial recognitions in 
the judicial sector. Most of them, when discussing rewards, mentioned either higher remunerations 
(although all admit that judicial salaries in BiH are quite high compared to all other sectors in the 
country) or reduction of the caseload. Also, the awareness that courts could be rewards beneficiaries 
is almost non-existent: everyone presumes that judges are the only category that could (and should) 
be rewarded. 

  

                                                           
69 See for example: Ashraf, Bandeira and Jack (2013); Ashraf, Bandeira, and Lee (2014); and Miller and Singer 

Babiarz (2013).  
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Recommendations: Whether BiH retains its quota system or turns to DTs, it might consider a shift 
from its past emphasis on individual output to a focus on overall court performance, a growing 
trend within the EU and the broader European region. More specific aspects of this approach 
include:  

• Involving court presidents and representative judges and staff from each court in overall 
target setting (not restricted to backlog  but also delay reduction targets for new cases); 

• Once targets are set, allowing courts to determine workload distribution among judges and 
staff; 

• Publishing results in meeting targets so that they are at least available to all courts; making 
them more widely available could be a second step; and 

• Exploring the potential for a rewards program for “most improved” court. 

3.1.6  Quantitative Improvement:  A Backup Plan for Courts with “just enough” Staff 

136. Some performance indicator declines appear to be a result of permanent or temporary changes 
to staffing patterns, few of which could be tracked in interviews with FBiH court presidents. Difficulties 
in tracing these patterns and no information on whether stable numbers hid a change in judges hearing 
commercial cases, preclude definitive conclusions. 
 
137. Even if temporary, such changes illustrate the inherent fragility of workload/staffing ratios in 
many FBiH courts – a “just-enough” number of judges and legal associates whose performance depends 
on their staying in place without long temporary absences. This fragility may not justify large increases in 
staff (and especially judges); it does suggest the need for better contingency or backup planning.  

 

138. For FBiH’s second instance courts, the situation is still more precarious. This is seen in the poorer 
performance on clearance rates, case duration, and backlog ratios in most of its appellate courts as 
compared to Banja Luka’s HCC. FBiH’s appellate courts do have an imbalance problem but it is largely 
reflected in small courts with very few cases.  Thus, the contrast between Gorazde with only 7 incoming Pz 
cases in 2017 and Sarajevo with 846 or Tuzla with 345. However, even in small courts, if their one 
“specialized” judge is not available, resolution of commercial cases suffers. Over time, FBiH should find a 
way to consolidate its commercial appellate efforts (perhaps, as has been tried, by sending cases from 
overloaded to undertaxed courts) or count on non-specialized judges in very small courts, when available, 
hearing a minimal number of appeals annually. 

 

139. RS’ advantage at the first instance may simply be a larger number of judges distributed among a 
smaller number of courts (or for appeals all concentrated in one).70 This means RS courts may have less 
need for a backup plan to cover temporary reductions in force. Still, when Bijelina lost a judge in 2017, its 
scores on all performance indicators declined. BiH courts do have reserve judges, but they are few and 
there is no information as to when and whether they might step in to cover absences in commercial 
departments, or the promotion of a first instance judge.   
 

                                                           
70 By relatively larger, this means that of the roughly 87 judges tallied for first instance courts, 36 are in RS, 
proportionately somewhat more than might be expected for the caseload division. 
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Recommendations:  BiH might consider the following remedies used in some European countries, 
although not only for commercial cases:  

• The temporary secondment of judges from less stressed to understaffed or overloaded courts; 

• The designation of teams of judges to help courts with temporary problems in keeping up with 
new demands; and  

• Sending experienced judges to courts falling behind to help them organize their work better.   

 
140. BiH’s fragmented judicial organization would make any such remedy difficult to implement (just 
as it would the transfer of cases from one court to another). Were any of these solutions to be considered 
for BiH’s commercial jurisdiction, they would presumably require that temporary additions have some 
specialization in commercial cases. For FBiH, it would also require provisions for funding above the canton 
level, by the BiH or FBiH MOJ, as it seems unrealistic for many cantons to establish specialized replacements 
on their own. Fortunately, as the larger problems are in the larger cantons (those with more cases), they 
might be convinced to adopt a program, which if successful could lead to replication at the entity level or 
for all judges at each instance rather than only those handling commercial cases. 
 

3.1.7 Quantitative Improvement:  Backlog Reduction 

141. As the data analysis in Chapter 2 demonstrated, most BiH courts manage to keep abreast of 
incoming caseloads, in numbers if not in specific cases. The larger problem for nearly all first instance 
courts in both entities and appellate courts in FBiH is handling the pending caseload. Thanks to the HJPC 
emphasis on individual quotas, it is being reduced gradually. Still, as many courts retain backlog ratios over 
100 percent, BiH obviously has a long way to go, even with stable or declining input, to fix that part of the 
problem.  
 
142. BiH’s approach to backlog reduction relies on the quota system, assigning each judge a number 
of backlogged cases to be resolved in her/his individual quota.  Backlogged cases are selected on a First-
in-First-out (FIFO) basis.  While these criteria are easily applied, they may not produce the fastest or most 
important results.  For other judiciaries with serious backlog issues (largely in developing and transitional 
countries) a different case selection method is usually recommended, based not only on age, but also on 
an analysis of backlog composition:  

• To identify trends in the cases and courts generating the pending caseload, positive and negative 
changes in both over time, and any unusual deviations from general patterns that might, for better or 
worse portend future developments.   

• Based on this analysis, to make decisions as to prioritization of specific case types and courts deserving 
more (or less) attention. Here numbers and even age should count less than intrinsic value. Mass utility 
claims, for example, would receive (as they apparently do already) a far lower priority than Mals (other 
small disputes between legal entities). 

• To identify classes of cases, lending themselves to different solutions, for example use of pilot or test 
cases for mass claims,71 the expansion of ADR to negotiate settlements for Mals Kom, (and Mal Kom), 
or as further elaborated in the Component 2 report, the creation of  a centralized department for the 

                                                           
71 Although most common for administrative cases, the pilot or test case might be relevant for some commercial 
cases.  It involves sending an example of a repetitive dispute all the way to the Supreme Court for a ruling that could 
be binding or at least guide lower level decisions for others.  
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entire country (or in entity, or possibly, but less desirably in canton72) to address the latter. Collection 
of debts due (coercive or involuntary enforcement, Ip Kom) could then be handled from there, by 
external enforcement agents, or in the courts where cases first entered.  None of these is guaranteed 
to speed up payment, but it would reduce the courts’ burden and backlog in handling utility cases. 

 

Recommendations 

• As stressed in Chapter 2, the principal recommendation is the hiring of temporary (possibly 
retired73) judges to deal with the major portion of the backlog, using the analysis outlined 
above to focus their attention. 

• Introduction of a separate program for utility cases (both Mals Kom and Mal Kom), featuring 
ADR or a centralized unit to deal with them. his is the most complex recommendation and 
would require legal reforms, if a centralized unit is adopted74. 

• If either or both recommendations prove impossible (because of stakeholder resistance or 
legal obstacles), or for cases left with individual courts, several measures already suggested as 
part of the backup plan could be expanded: 

o Creating a smaller and again temporary taskforce of experienced judges to visit courts with 
the highest backlogs and discuss with them the challenges of particular case types and the 
ways to resolve them. 

o Sending cases from overloaded courts to those with lesser workloads.  This has been tried 
already, but with a small number of second-instance civil cases. Depending on how it 
works, it might be expanded more broadly. Two risks are objections from parties 
inconvenienced by the practice and the limited absorptive capacity of the usually smaller 
“underworked” courts. 

3.2  Demand Management  

143. Demand management has received little attention in BiH. However, the country’s unusually high 
numbers of incoming and appellate cases compared to population (and to European averages) suggest 
it might begin to explore this area. Despite some reduction in incoming cases (quantitative demand) over 
the past three years, there is no guarantee this will continue. There are several scenarios as to how and 
why demand might increase again.  First success in reducing times to resolution could spur those avoiding 
courts to reconsider this policy and again submit their disputes for judicial resolution.  Given how long it 
would take to reduce delays even with nearly immediate adoption of the project’ s recommendations for 
fast tracking small claims and improving procedural efficiencies, this reaction is unlikely to occur quickly. 
Second, as has happened in other countries, including BiH neighbors, changes in government policies or 
other external conditions (economic downturns for example) can generate a mass of new cases.  This 
happened to Serbia in 2016, when austerity measures affecting pensions, overtime, and other benefits to 

                                                           
72 Since most utility companies operate entity- or even nation-wide (which is why Sarajevo has so many of them), 
there is a strong argument for sending them all to a single nationwide location. If the counter-issue is who receives 
the court fees, these could be divided later among the cantons, districts or entities that first received them.  
73 Retired judges are preferable for two reason:  their experience and the lesser likelihood of their wanting to string 
out their job to hold their positions. 
74 It also runs contrary to the recommendations in USAID (2016), for reasons not explained in that report. 
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government workers and dependents, generated 400,000 new cases in one year, disrupting the backlog 
reduction program.  Third, if through supply improvement, cases can be resolved more quickly at the first 
instance, this could also affect appeals causing still more congestion in second instance courts. 
 
144. Demand management or reduction sounds regressive – potentially a way of limiting access to 
the neediest clients – but if applied intelligently, it can curb abuses, improve conflict resolution, and give 
judges more time to handle the cases they do receive.  It has become a theme in many developed 
countries, not only because of court overloading but also because many judges believe there are better 
ways to handle some of the disputes they are asked to resolve.  There are several approaches to reducing 
demand, some more appropriate for certain countries than others.  They are offered for consideration, not 
as something BiH must or should do. 

3.2.1  Use of Court Fees to Discourage Frivolous Filings 

145. Court fees and their impact on case filings are discussed in other project reports that deal with 
fast tracking small claims and improving procedural efficiencies; so, only a few points are made here.  
Many European countries are reviewing their fees based on several criteria: accessibility (to avoid fees 
punishing poorer citizens although more often introducing waivers for those without the means to litigate); 
simplification for transparency and ease of application by court personnel; proportionality so that fees 
have a closer relationship to the complexity of the specific dispute; and, the interest here, to discourage 
abusive litigation.  Unfortunately, fees are rarely a deterrent in BiH. This is because contrary to practice in 
most European countries, a case may proceed without payment and according to HJPC statistics (cited in 
the report on small claims) payment is often not forthcoming after the fact.  Theoretically, unpaid fees are 
eventually collected by the tax agency, but there is no information on its success in this regard.  Since it 
was the Constitutional Court that determined that cases cannot be halted for non-payment, any change in 
this practice would require that the Court alter its opinion.  Moreover, as discussed in section 3.2.4, even 
BiH’s use of the “English Rule” for assigning all fees to the losing party, does not seem to dissuade those 
filing claims, possibly for reasons further discussed there. 
 

Recommendation:  A partial (and legal) remedy would make potential users aware of what the 
bill will be; steps could then be taken to ensure payment is made after the fact.  Over the short 
run this would, unfortunately, increase courts’ workload if only to issue enforcement orders for 
unpaid fees and to deal with debtors contesting the amounts assessed. Still if forced collection 
were publicized it might encourage users to consider the consequences when pushing forward 
with a case.  Better knowledge of fees and awareness that they would be collected might also 
encourage greater use of ADR. (See section 3.2.3) 

 

3.2.2 Dejudicialization and/or Diversion of Services to Reduce First Instance Caseload 

146. Both methods have been used in some countries to reduce caseloads, but this is more common 
in the criminal jurisdictions (for example, Sweden’s decriminalization of public drunkenness or the 
creation of diversion programs for minor offenders) or for non-commercial civil matters like uncontested 
divorces, some child custody cases, or probate.  Diversion of services is dejudicialization with the 
difference that the services rather than disappearing are directed elsewhere, as has happened for the civil 
cases mentioned.  It may be still more appropriate for commercial cases.  Here there are two likely 
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candidates– business registries and coercive enforcement of commercial claims (Ips).  A third area for 
diversion, ADR, is addressed in the next section.  
 
147. In both entities, by sheer numbers, registry cases outnumber all other commercial cases 
combined.  Of the approximately 88 judges (Table 6) primarily or exclusively handling commercial cases in 
both entities, roughly 18 are assigned to registries. Were these judges processing other commercial cases 
instead, the backlog problem might not exist at the first instance. Ip cases, here only counted for RS, are a 
lower absolute number but still take time.  For Rs commercial courts, which handle both, registry and 
enforcement easily comprise half of judicial effort.  

 

148. There is enormous resistance, especially among judges, to “de-judicializing” either type of case, 
first because they believe their input is valuable and second, because for registry cases, fees are 
apparently the only ones that are paid up front, and thus finance part of judicial expenses. Court control 
of business (and sometimes land) registries has been a feature of former Yugoslavian nations. A few (Serbia 
and Montenegro) have relinquished it with no apparent ill effects, but in others resistance remains strong.  
Projects (including the World Bank Registration of Business Entities Project) to automate BiH’s registries 
and connect them to other databases so that entries can be checked by staff, should accelerate the largely 
administrative work involved.  However, automation can do little to facilitate judicial review of the final 
submissions or the judges’ role in authorizing release of documents in the far more numerous Regz cases.   

 

149. The 2004 Doing Business report75 indicated that court-run registries were already a minority 
among the 130 countries surveyed, representing only 32 percent of the total.  Moreover, as shown in 
Graph 12 taken from that publication, systems with court-run registries on an average are both slower and 
more costly. Unfortunately, the exercise was never repeated as Doing Business turned its attention to other 
details like number of steps and levels of automation. 
 
Graph 12.  Comparison of court managed registries with systems where courts do not manage commercial 
registration         

 
Source: Doing Business in 2004: Understanding Regulation 

 

                                                           
75 World Bank Group, 2004, Doing Business: Understanding Regulation.  World Bank, the International finance 
Corporation and Oxford University Press, pp. -28.  



58 
 

150. Transfer of coercive enforcement to private agents (including notaries) has long met with 
resistance among the ex-Yugoslavian nations, although both Serbia and Macedonia have successfully 
introduced them. 76  It is also a spreading practice among new EU members in the broader Central and 
Eastern European region.77   This is not just a problem for commercial cases as it also affects the far more 
numerous civil ones.  The issue is not the judicial role in ordering payment (through a judgement, 
enforcement or payment order) but rather who does the coercive collection if the debtor does not pay 
voluntarily.  Since it is generally agreed78 that BiH’s current enforcement system is so ineffectual that it 
probably encourages the “culture of non-payment,” something clearly needs to be done.  
151. A recent USAID (2016) study on enforcement of civil claims offers numerous recommendations, 
and incudes as alternative solutions improvement of the court process, use of court-contracted 
enforcement agents, and creation of public enforcement agents as in Serbia.79 It does not consider use 
of an executive agency as in Croatia or Sweden, a method that works in the latter and appears to be 
functioning well in Croatia. Whichever method is chosen, the USAID study recommends a review of the 
judges’ involvement in the coercive enforcement procedures, noting that when conducted wholly within 
the courts, it “should not be necessary unless there is a dispute or legal issues that need to be resolved.”  
Thus, even if left in the courts, but with considerable improvements to the bailiff system, a second question 
is whether the judges’ actions are necessary to authorize “each enforcement action or step.”  
  
152. Some members of the HJPC and its Secretariat are already exploring both areas of diversion, 
which inter alia will require amendments to several laws (USAID, 2016) if to go ahead.  However, based 
on the experience of earlier adopters, neither the law nor the mechanisms will be adopted unless 
stakeholder opposition, usually from both judges and private attorneys can be overcome. This type of 
opposition is a principal reason why the World Bank project working with the BiH commercial registration 
process has focused largely on automation and connection of databases but made no move to transfer the 
registries out of the courts. Nor will the best law improve anything absent a detailed design for the new 
systems, incorporating staffing needs and profiles; selection, training, and evaluation processes; piloted 
efforts, and a rollout plan.  This is not a proposal for immediate implementation; however, if adoption is 
favored, preparations should begin now. 

 

Recommendations  

• Before any legal change is attempted in either area, the HJPC should seek external assistance, 
ideally through a donor project, to develop the detailed designs for the new mechanisms.   

• In the meantime, as a means of reducing judicial opposition, the HJPC should revisit its 
indicative indicators for judicial input to registry and enforcement cases, raising the quotas in 
both areas.   

• And, if the strongest argument for retaining registries within the courts is the registry fees, 
temporary arrangements might be made to destine some of these for the courts. 

                                                           
76 Croatia’s efforts to adopt them failed, and coercive enforcement now lies with an executive agency FINA. 
77 EU members with enforcement agents now include Bulgaria, Slovenia, Estonia, Hungary, Lithuania, Poland, 
Romania, and Slovakia.  Albania, not yet a member, also adopted the practice.  
78 Austermiller, 2009; and USAID 2016  
79 Two World Bank publications (Georgia Harley and Agnes Cristiana Said, 2017; and Svetozara Petkova and Georgia 
Harley, 2017) also provide suggestions on alternatives. 
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3.2.3 Promotion of Alternative Means of Resolution – Settlement, Mediation, Arbitration 

153. Discussions of these means for reducing demands for court services, and not incidentally delay, 
have been on-going for nearly two decades in BiH.  BiH has a legal framework, including 2003 revisions to 
the Civil Procedures Codes, permitting meditation, an Association of Mediators for the entire country, and 
two mediation centers, one in Banja Luka and the other in Sarajevo.  It still lacks a primary law on 
arbitration, relying instead on portions of other local laws. According to interviews with the two chambers 
of commerce offering arbitration, this situation has been a disincentive to its use.  It is said to explain why 
to date only ten arbitrations have been concluded.  
 
154. There was a brief spurt of mediation activity in the early 2000s, but since then its use has 
diminished. 80 International donors and other actors were involved at this time, promoting training and 
registration of mediators, outreach to judges, and a public education campaign. However, with their 
withdrawal from the effort, both use of mediation and court referrals quickly declined.  
 
155. The one bright spot is the recent application of mediation, largely in RS, to handle utility cases.  
The numbers are still small (Table 12), but if the practice is expanded it could eliminate a good proportion 
of backlogged and new cases.  Although the use of mediation for issues pitting an individual or smaller 
business against a larger corporation or utility has attracted complaints elsewhere, this is largely where the 
less powerful party has no choice. 81  Where participation is voluntary for both parties, as in Serbia (utility 
cases) and Brazil (cases involving bank fees to smaller parties and bank’s purported accounting errors) it 
has apparently been satisfactory to both parties.  
 

Table 12 : Comparison of Use and Results of Mediation of Utility Cases in RS and FBiH 

 

156. Despite ample suggestions as to how the legal framework could be further improved, the 
principal reasons for lack of use appear more attitudinal and structural (relative scarcity of facilities for 
their application, in part a function of insufficient demand).  Resistance to mediation, settlement, and 
even arbitration seems to be a characteristic of the civil law system.  Western Europe is gradually coming 
around,82 but in Central and Eastern Europe, the resistance has been harder to overcome.  Explanations 

                                                           
80 Novo, Adnan (ed.) 2009. Paths of Mediation in Bosnia and Herzegovina.  International Finance Corporation. 
81 This is a common complaint in the US where compulsory mediation or arbitration may be part of user contracts. 
82 See for example, European Network of Councils for the Judiciary (ENCJ), “Judicial Reform in Europe, Report 2011-
2012);” European Caseflow Management Development Network (2016), Caseflow Management Handbook: Guide for 
Enhance Court Administration in Civil  Proceedings” available with Appendix 1 (Inventory of Caseflow Management 
Practices in European Civil Proceedings) at https://www.lut.fi/web/en/european-caseflow-management-
development-network/caseflow-management-handbook. All note that practices are most developed in the UK, but 
mention examples from the Netherlands, Estonia, Austria and others.   

Mediation cases status 

2016 2017 2018 Total cases 

Sarajevo Banja Luka Sarajevo 
Banja 
Luka 

Sarajevo 
Banja 
Luka 

 

Pending 0 201 3 122 4 58  

Incoming cases  14 1917 17 1337 13 650 3948 

Referred from court 1 0 2 0 1 0 4 

Directly initiated at the 
Mediation Center 

13 1917 15 1337 12 650 3944 

Commercial cases 10 210 14 105 11 70 420 

Other cases (including 
utility cases) 

4 1707 3 1232 2 580 3528 

https://www.lut.fi/web/en/european-caseflow-management-development-network/caseflow-management-handbook
https://www.lut.fi/web/en/european-caseflow-management-development-network/caseflow-management-handbook
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often focus on cultural factors, but since the ability to use courts to resolve so many types of disputes is 
itself new, this seems unlikely. Citizens appear fascinated with the potential for addressing many disputes 
(and even non-disputes) with their help. Moreover, economic and legal change has given rise to conflicts 
that did not exist before. Since court fees are still not collected in BiH any disincentive they might present 
is absent. Over time, once citizens recognize some of the disadvantages of taking every dispute to court, 
they may be more open to alternative means.  A return to the public education campaigns could help as it 
has elsewhere, 83 especially if citizens were informed about the comparative costs, delays, and returns from 
using ADR as opposed to full litigation.  Much of this information can be retrieved from the CMS.  Doing 
Business also tracks these factors for contract enforcement litigation although not for ADR. In the second 
addition of the Users Guides for MSMEs planned for this project, this information might also be added to 
encourage readers to consider ADR.  
 

Recommendations:  

• Efforts to promote ADR through judicial training, visits to adopting countries, and other 
positive examples should not cease. Experience suggests this change of attitudes takes time, 
but if judges can be convinced ADR will decrease their workloads, they may reduce their 
opposition.84 

• Over the immediate term, the most productive strategy could be to encourage the 
expansion of the RS experience with utility cases both within that entity and country wide. 
This would have two advantages: reducing the number of utility cases sent to courts and 
providing a positive example of an ADR success. It would also be useful to explore why it was 
more widely accepted in RS.  

• Based on experience in other regions, BiH (the HJPC) might provide more information to 
potential litigants on the advantages ADR offers in costs, time, and amount recuperated.  
However, this has been most successful where an adequate organizational response exists, 
and here the usual vicious circle of little-demand-little supply unfortunately plays a part. 

 

3.2.4 Filtering of Appeals 

157. While the number of incoming appeals is relatively low and most appellate courts now clear as 
many cases as they receive, several in FBiH (Sarajevo, Mostar, Livno, Tuzla) retain a large pending 
caseload, well above the number of incoming cases.  In some, their backlog ratios have worsened over 
the three years covered.85  Based on interviews with court personnel, FBiH appellate courts even more 
than those at the first instance have so few judges working on commercial cases that if one takes sick or 

                                                           
83 See for example, Sadka, Seira, and Woodruff, 2018. However, the Mexican example involves an “opt-out” system 
for litigation.  Labor disputes are first sent to conciliation and only if the plaintiff insists go to litigation.  The point on 
information still holds but might have less impact in BiH where no one (judges, lawyers, the public) seems in favor 
of ADR, unless as in Mexico, a full-fledged state sponsored conciliation system were set up. 
84 This conviction has helped promote the use of ADR in other regions, although as many argue, mediation in particular 
is more useful in increasing access than in decreasing judicial caseload. See Hammergren (2014): pp. 1—11, and 149-
150. 
85 This is partly due to the decreases in incoming cases since the ratio is based on them.  In Sarajevo, for example, 
despite slight decreases in pending cases between 2015 and 2017, greater decreases in incoming, led to higher 
backlog ratios over the three years, from 270 to 340 percent, or over three times the number of incoming. 
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maternity leave or for some other reason is absent, things can come to a halt.  Banja Luka’s High 
Commercial Court has none of these problems.  Its backlog ratio is very low (20 percent) and its times to 
case resolution are currently only one-third of the FBiH average.  It also, however, has seven judges for an 
incoming caseload currently only two percent larger than that of Sarajevo’s four.  
 
158. In civil law systems, appeals rates tend to be higher than in common law countries, because in 
the former the right to an appeal has always been interpreted more broadly and unconditionally.  Some 
of the continental traditions are beginning to erode, however, as Western European countries recognize 
their impacts on delays and court congestion.  The turning point became official in 1995 with the Council 
of Europe Committee of Ministers’ Recommendation No. R (95) 5 regarding “the problems caused by an 
increase in the number of appeals and by the length of appeal proceedings.” 86 The principal reason for 
concern has been the delays the appeals inevitably cause in reaching a final resolution to a dispute, as well 
as the costs (in fees, time, and stress87) to the parties. In many countries, and especially in the Western 
Balkans (interviews in Serbia, Croatia and BiH), judges, parties, and observers openly acknowledge that 
many appeals are filed to cause delay and to wear out the opponent, and that they also are encouraged by 
lawyers who earn higher fees with more such actions. Still, despite the acknowledgment and the further 
evidence provided by high confirmation rates, there has been no effort to introduce remedies.88   
 
159. Comparative data do exist, but in limited form. The CEPEJ reports and database unfortunately do 
not separate commercial from other civil cases. Moreover, they do not calculate appeals rates but rather 
the incidence of second (and first) instance appeals per 100 inhabitants. The 2018 report does list four 
Eastern European countries as having the highest incidence: BiH, Croatia, Romania and Serbia with 1.07, 
1.20, 1.03, and 1.65 per 100 inhabitants respectively). No European average is given, but the next two 
highest (both at 0.75) are also in Eastern Europe, the Czech Republic and Macedonia. The lowest rates 
(under 0.1 per 100 inhabitants) are Denmark, Finland, Ireland, Sweden, Turkey and UK-Scotland. 
 
160. The HJPC has no special program for addressing appeals aside from the backlog reduction and 
quota systems as applied to all instances.  It thus might consider a still more radical approach:  demand 
management of appeals.  The solution as to how to control appeals without breaching human and legal 
rights has not been satisfactorily introduced anywhere, although hardly for lack of trying.  Generally, some 
combination of the methods described below (nearly all coming from the 1995 Council of Europe 
Recommendation), each with its pros and cons, has been attempted. 

 
161. Setting a monetary “floor” for any appeal, thus eliminating appeals for low (monetary) value 
cases or in criminal cases for lesser penalties. Amounts vary by country and are sometimes quite low 
(Germany at 600 Euros) because of the fear that a higher floor reduces access for the poor whose legitimate 
claims might be of relatively low monetary value. Both Germany and countries with higher floors typically 
allow exceptions: either leave given by the lower court (or by the higher court, as in Sweden) or if the there 

                                                           
86 Note, however, that the European Court of Human Rights has repeatedly stated that Article 6 (CEHR) while 
guaranteeing the right to a fair trial, leaves the question of a right to an appeal to individual countries. A. Uzelac, 
2014, “Features and Shortcomings of Appellate Review in Civil and Administrative Cases in Croatia.” p 238 in A. Uzelac 
and C.H. van Rhee (eds), Nobody’s Perfect: Comparative Essays on Appeals and other Means of Recourse against 
Judicial Decisions in Civil Matters.  Cambridge, Antwerp, Portland:  Intersentia. 
87 see J.M. Barendrecht, K.F. Bold and M.W. Hoon, 2006, “Appeal Procedures: Evaluation and Reform.” Available at 
https://www.wodc.nl/binaries/appeal-procedures_tcm28-68170.pdf. 
88 Observers suggest this is partly because these countries have maintained a provision from the federal constitution 
of Socialist Yugoslavia that “guarantees the right to appeal against all individual legal acts made in first instance 
proceedings.” A. Uzelac, 2014, p. 238. 
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is a perceived impact on the wider application of the law. Usually with these caveats, higher floors include 
the Netherlands at 1,750 Euros, Spain (3,000 Euros) and Portugal (30,000 Euros). In Spain appeals against 
second instance decisions are only allowed if the amount at stake is over 600,000 Euros or there is an 
interest in fixing jurisprudence.89 

 
162. Prohibiting appeals for certain cases, not by value but by the specific dispute. Which cases are 
affected is a country-specific decision. Limitations are often introduced to combat certain “mass” cases (for 
example, adjustments to pensions, reductions of overtime payments for government workers) that 
threaten government finances. If the sole concern is to reduce the influx of appeals, a better solution would 
be to use a test or leading case (as in Germany and adopted by other countries, including most recently 
Croatia), sent all the way to the highest court, to reach a single solution that will be binding on all lower 
instances  Estonia offers another solution for cases resolved via a simplified proceeding (not the same as a 
small claim). Here appeals will be accepted only if the first instance court explicitly stated this right in its 
decision or if it has “incorrectly applied the law or legal procedure or incorrectly evaluated the evidence” 
in a manner that has significantly affected its decision.90 

 
163. Raising fees for appeals (and along with that costs for lawyers specialized in this exercise). This 
tends to be the de facto, if not necessarily intentional, common law solution, albeit with some exceptions 
for indigent clients who may be exempted from any fees as well as receiving subsidized legal assistance91. 
Like the first solutions, it works against lower-income groups not entitled to exemptions or help with 
attorney fees. It also may encourage those with deep pockets to appeal, counting on less well-off 
opponents to desist or accept what has been called post-judgment bargaining. One positive effect in the 
US is to encourage out-of-court negotiation between the parties. On the negative side, a rich loser can 
threaten an appeal to force the winner to accept less than the initial award92. 

 

164. Assigning costs of the winning party to the losing litigant.  This is the so-called “English Rule”, 
which in various forms has been adopted throughout Europe (as well as in most former English colonies 
with the significant exception of the United states with its “American Rule”).  BiH has adopted this system 
as well, and for all cases, not only appeals93. In theory, the loser is responsible not only for court fees but 
also those of lawyers, travel expenses, witness fees and so on; the amount due is part of the sentence or 
sometimes announced separately, and non-payment within 15 days becomes on enforceable title (and 
thus converts to an Ip case, with interests added for non-payment.) However, if this system is dissuading 
potential litigants in BiH, it is hard to imagine what the litigation rate would be without it.  Three factors 
might weaken its effects. First, could be insufficient information or excessive optimism about winning a 
case.  The aforementioned emphasis on providing potential litigants with information on their chances of 
winning and the likely costs if they lose, might help, assuming they believe what is provided is correct. 
Second, in many countries, judges can (and have the legal powers) to limit the charges to losers94; it would 
be well to see whether this occurs in BiH, and if so, when and how often. What is known is that the CPCs 

                                                           
89 See Harley and Said (2017) for more examples but only for small claims. 
90European Caseflow Management Development Network (2016), p. 13. 
91 See N. Andrews, “Restrictions on Appeals in English Law,” and R.L. Marcus, Appellate Review in the Reactive Model:  
An Example of the American Federal Courts,” in Uzelac and Van Rhee (201), pp. 73-94 and 105-125 respectively. 
92 In the US, this occurs outside the courts and judges are usually unaware it has occurred. 
93 See Article 386, paragraph one of the Civil Procedures Code for both entities.  
94 See Eisenberg, Theodore, Talia Fisher, and Issi Rosen-Zivi. 2013. When Courts Determine Fees in a System with a 
Loser Pays Norm: Fee Award Denials to Winning plaintiffs and Defendants.” Cornell University Publications, available 
at https://scholarship.law.cornell.edu/facpub/634/ 

https://scholarship.law.cornell.edu/facpub/634/
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envision numerous exceptions to the general rule, allowing judges leeway in assigning costs. Finally, given 
BiH’s issue with collection of any type of fees or awards, losers may be counting on never having to pay, 
especially if they can enter more complaints, this time contesting the amount awarded (and so further 
congesting the departments responsible for collection).  
 
165. It bears mentioning that despite its predominance, the English rule has also attracted criticism, 
which may affect judicial decisions in BiH.   These range from the disincentive to legitimate litigants fearful 
of the costs should they lose, especially against an opponent with “deep pockets;” to issues of how to 
determine the “prevailing party” especially in a split decision and how to deal with many of the ruses 
lawyers may employ to game the system.  One example of the latter is filing a fairly trivial complaint that 
is sure to be won, and assigning huge legal costs to its pursuit.95    As a consequence of these considerations, 
even in countries with fairly definitive “English Rules,” judges frequently assign a lesser amount to the 
prevailing party.  Also, in many countries (Brazil, Belgium for example) lawyers’ fees, if included in the costs 
(as is not always the case, but is in BiH), are capped.  In short, this suggested remedy for appellate 
congestion already exists in BiH, but judging by appeals rates, does not appear to be working. 

 
166. Introducing a filter focusing on substantive credibility. This is in theory the best and fairest 
approach but is exceptionally difficult to operationalize. It poses two interrelated challenges: (1) setting 
criteria for determining whether an appeal has merit, and (2) ensuring that the means for applying them 
are not so onerous that one might as well go ahead and judge the appeal. In both Italy and Estonia, the 
admissibility of an appeal is based on the assessment of the case by the appellate court. In the Netherlands, 
a similar approach has been adopted for the highest court via an attenuated dismissal proceeding.  This 
has reduced cases judged on the merit by 49 percent96.  Data on the two other countries (or on similar 
practices adopted elsewhere) are currently not available. 

 

167.  Focusing appeals, once accepted, only on very specific issues raised by the appellant. This 
reduces the burden on the appellate judges and may also discourage appeals by forcing the appellant to 
explain her/his objection in precise terms. Saying there is a procedural error is no longer sufficient – the 
appellant must specify what the error was, and this will be the focus for the appellate court. 

 

168. Prohibiting the addition of new evidence on appeal. This is controversial but many countries 
(including BiH) have adopted this prohibition although allowing new evidence to be submitted if it can be 
demonstrated that it was not possible earlier. Since prior (in)availability is difficult to establish, some 
countries have adopted more draconian prohibitions. Italy, while not putting a monetary limit on 
appealable cases or introducing a filter to screen out those without merit, simply does not allow new 
evidence. As this illustrates, nations have a series of choices as to how to reduce the influx and rarely use 
all at once 

 

169. Limiting the potential for interlocutory appeals and insisting that must be submitted as part of 
the appeal against the judgment. This would limit the number of individual appeals heard in the second 
instance, and especially in BiH, where interlocutories usually take precedence over appeals against a final 
judgment. Of course, there are interlocutories that should be addressed immediately (for example, a 

                                                           
95 Something similar was already mentioned in BiH, but here taking advantage of a case against a public utility 
extending beyond its statute of limitations because of the latter’s failure to respond. 
96 Elain Mak (2015), “Case Selection in the Supreme Court of the Netherlands – Inspired by Common Law Courts?” 
European Journal of Current Legal Issues, 21 (1).  



64 
 

judge’s refusal to excuse him/herself) to avoid proceeding with a case they will eventually nullify, but many 
others are patent efforts to create delays.   

 

170. Reducing the number of judges required to handle an appeal, by allowing some types of appeals 
to be seen by only one judge, or by reducing panel size (which sometimes exceeds the more common 
three judges). This approach has been adopted by several European countries. For example, in Spain 
decisions on cases with values between 3,000 and 6,000 Euros can be appealed but will be heard by one 
judge rather than three. The Netherlands also uses one judge for certain appeals. 

 

171. Western European and other developed countries have gone back and forth on the merits of 
these solutions, without reaching any consensus on the best methods. As the examples suggest, countries 
often prefer one measure over another (ample admission standards versus financial floors for example, or 
single judges for simpler cases versus more stringent requirements for admission of any appeal). The only 
common thread is the agreement that there are too many appeals, that many are abusive, but that people 
should not be priced out of the opportunity. 

 

172. Any solution for BiH faces the usual problems for that country – a fragmented system with many 
veto players. In short, and despite complaints about delays and the widespread recognition that many 
appeals are entered to create them, this will not be an easy process.   
 
 

Recommendations: Given likely resistance from various fronts (not least the several 
constitutional courts and the various other “interested parties”), the country might selectively 
apply a few of the COE Council of Ministers Recommendation 5 (95) suggestions. Assuming 
national legislation does not preclude this, experiments might also be conducted at the entity or 
canton level.  Likely candidates, all of them including some legal change but with more chances 
of being accepted include:   

• Reducing the number of judges needed to hear certain types of appeals (already an informal 
practice in FBiH courts where one judge serves as rapporteur to a larger panel; the difference 
would be to eliminate the panel).;  

• Insisting that appellants indicate precisely the specific issues they want reviewed and a focus 
on those rather than a retrial;  

• Limitations on the separate submission of interlocutory appeals, leaving most for 
presentation with an appeal of the final judgment, and  

• The legalization (via legal change) of preparatory departments to screen out appeals that do 
not meet the latter criteria, as in the Netherlands.  The Dutch supported the introduction of 
these departments in their pilot project.  They are composed of judicial assistants and 
administrative staff who both review appeals and draft simple decisions on their admissibility 
on procedural grounds.  In the appellate courts where introduced these remain informal 
structures without legal status. 
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3.3  Court Management and Organization97 

173. Court management occurs at several levels – the entire judiciary, court districts, individual court 
units, and even judges within them.  Here, the focus is on what appears least developed in BiH, that 
occurring within multi-judge court units, for example a commercial department or a district commercial 
court (although interviews suggest several DCCs are already moving in this direction). Obviously, 
management at this level will be affected by higher level management (the entire judiciary or a municipal 
court system) but improvements often start with efforts piloted in individual courts or departments, which 
once proving successful can then be adopted more widely. 
 
174. Court management includes elements explored in the other project reports; here the focus is on 
three additional aspects: i) how caseloads are handled, staff distributed, and work assigned within these 
units, ii) performance monitoring and oversight, and iii) target setting within the court unit (as opposed to 
those set from above, as by the HJPC). Recent literature sometimes calls it Case-flow Management or 
CFM,98 but that title seems to limit it, although this is rarely the case, to workload organization.  It does not 
require a “court manager,” a role introduced and then abandoned in BiH. Especially in smaller units it can 
be led by the unit head. 

 

175. BiH still seems to retain a largely top-down approach to court management, with instructions 
developed at the top and individual courts asked only to supervise their application. To the extent this 
was ever the formula in the rest of Europe, it is increasingly being abandoned in favor of giving more power 
to lower-level court units to participate in the development of universal policies and decide how they will 
be implemented locally. The advantage of improving management responsibilities and capacity within 
smaller court units is their potential for finding innovative ways to produce more with the same staff and 
even the same level of effort.  

 

176. The key at all levels is to use effort (and staff) more intelligently and so avoid sheerly 
bureaucratic details that no longer serve a purpose, to be more innovative in who does what, and to 
privilege experimental approaches to doing both. There will always be instances where more staff and/or 
effort is required, but we found few examples of the former and no judges in the courts visited who were 
underperforming. It is evident that in BiH courts, the use of non-judge staff to assume some work normally 
done by judges can increase overall productivity without harming service quality. This is one lesson from 
the Dutch and Swedish efforts. The Swedish project in particular found trainees, volunteers and “typists” 
in the courts where they worked, very happy to assume more important tasks and able to do them well. 
So far both pilots have been conducted without legal change, but for their practices to be adopted more 
widely, it may be necessary to modify court Rule Books, and perhaps laws defining court organization and 
responsibility for specific work.  This in turn is a task for the HJPC pursuant to broader discussion. 
 
177. The HJPC Secretariat has developed tools for improved management of local courts and court 
units.  Unfortunately, they are still underutilized, possibly because there is no incentive to do otherwise.  
In 2016 the HJPC introduced SIPO  (Sistem za izvjestavanje i poslovno odlucivanje), a BI application tied to 

                                                           
97 Field research on this topic has been enriched by interviews with and documents from projects supported by the 

Dutch and Swedish development agencies under HJPC auspices - both of which emphasized improving management 
in a few pilot courts - and by a rapidly growing literature on how better management has contributed to resolving 
performance problems throughout continental Europe and in developed common law systems elsewhere. 
98 European Case flow Management Development Network (2016), “Caseflow Management Handbook,” available at 
https://dspace.library.uu.nl/handle/1874/343766 
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the CMS, which produces statistical reports (see Image 1) on the work of courts in various formats. In its 
essence, it is a performance management tool for all court (and prosecution) levels.  
 
Image 1. Examples of the SIPO analytics in real time 
 

Source: HJPC 2017 Annual Report 
 

178. The above examples show various statistics real time, that is at the time the report was created. 
The pie chart on the left shows the percentage of pending cases per type in the entire workload; the middle 
chart compares numbers of resolved cases at the moment of the report with the previous year; the right 
pie chart shows the age of pending case, that is, when the pending cases were initiated before the courts. 
While summarizing results for the entire judiciary, SIPO is designed for use by individual courts, divisions, 
departments, and presumably individual judges. This addition to the CMS can produce statistical and 
analytical reports; alert inconsistencies in data entry and produce ad hoc reports, as shown in Image 2.  
 
Image 2. Available analytical reports from SIPO 

 

Source: HJPC 2017 Annual Report 
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179. The fine tuning of the system (to meet the specific needs of courts and prosecution offices) was 
performed during 2017, and the HJPC conducted training for all court presidents and chief prosecutors 
during 2017 and 2018; however, the target audience was largely absent. It was reported that very few 
court presidents (or other judges with managerial duties – deputies of court presidents, department heads) 
attended, instead sending IT staff. It thus appears that court presidents remain largely unfamiliar with BI 
features.  

180. As this suggests there remains a gap between the potential for improved court-level 
management via tools developed by the HJPC and the incentives for using them whether to redistribute 
work within an individual court, improve productivity, or to identify the “most improved player” among 
court departments and courts. Few court presidents or department heads will see much value in using 
SIPO (or attending classes on its use) unless they can envision its benefits for their own work and 
responsibilities.  This indicates a need at the highest HJPC levels (its governing board as well as the 
Secretariat) to adopt policies granting more powers and responsibilities to lower level court units. Until 
this is done, the innovative potential for the entire judiciary and prosecutorial offices will not be realized. 
Interviews in selected courts indicated that there are already commercial courts/departments/judges open 
to assuming more responsibility for setting, implementing, and monitoring targets. The proposed change 
does not negate improvements made earlier, but no approach to problem solving lasts forever; once it has 
reached its potential, it becomes necessary to design a second stage.  Building on the accomplishments to 
date, BiH and its HJPC now face the challenge of designing methods for the new era. 

 

Recommendations: As the key tool (SIPO) exists, the recommendations involve ensuring its 
adequate use through the gradual devolution of many decision-making powers to lower level 
courts.  The HJPC can still set general policy, albeit with broader consultations, but this policy 
should be less of a straitjacket than a statement of general targets. The specific recommendations 
are thus to: 

• Strengthen teamwork and a team approach to case and court management. Court 
management can be strengthened by delegating managerial responsibilities to department 
heads, which would lead to team decision-making. Case management can be strengthened 
by introducing a team approach to backlog reduction, peer-to- peer exchange between first- 
and second-instance courts’ judges of the same department (for purposes of case-law 
harmonization, discussion about disputed legal issues, application of procedural rules), etc. 

• Push courts to use BI for production of bi-annual, annual or semi-annual reports, and to 
publish some of their data on their websites or in user-friendly formats (leaflets, info graphs), 
in order to i) build individual courts’ ownership over its performance, and ii) increase 
confidence of court users.  

• If court presidents and department heads are responsible for the implementation of the 
backlog reduction programs as well as quotas or other targets for new case resolution, they 
(or at least the court president) should be involved in their drafting. Again, this builds court’s 
ownership in the programs as well as their willingness to participate, contribute, and share 
results and challenges. 

• Continue (wider) discussions with judges and HJPC on developing incentives to boost courts’ 
and/or departments’ performance and share comparative experiences and impact 
assessments. The World Bank has extensive experience in this area and could facilitate 
further exchange. Depending on the outcome of these consultations, the World Bank could 
help develop a suitable model. 
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181. As suggested by the cited literature, improved court management, at all levels, has become a 
recommended solution to performance problems in the European region.  It does not negate the 
efficacy of some measures already undertaken in BiH or suggested for consideration, but, along with more 
inter-level and intra-court participation, can improve their results. Expanding consultations, fomenting 
teamwork, and building consensus on targets and methods can be slow at first, but once accepted have 
been shown to achieve more than purely top-down undertakings. 
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Annex 1. Summary Overview of Findings and Recommendations 

Area Specific 

issue 

Findings  Recommendations Timing99 

Caseload 
distribution 
and 
imbalance 

First instance Despite imbalanced workloads by court 
and, to a lesser degree, per judge, nearly 
all courts have enough (or too much) 
staff to handle incoming cases except for 
Mostar and Sarajevo’s small claims 
department.   

For Mostar, appoint another judge and/or legal 
associate/s. The problems of Sarajevo’s small claims 
department are largely civil cases; along with potential 
solutions they are addressed by the separate project 
report on fast-tracking small claims.  Except for the 
backlog issue which has specific recommendations 
below, it is not recommended that judges be added 
elsewhere. 

ST 

Second 
instance 

Caseloads by court and, so far as could be 
determined, by judge are imbalanced, as 
is total workload, when pending cases 
are added.  Problematic FBiH courts 
(Sarajevo, Mostar, Tuzla, and Livno), 
have, excepting Sarajevo and Tuzla, too 
few appeals (or even backlog) to merit 
more than one commercial specialist 
(assuming non-commercial judges will sit 
on panels).,  

Although the HJPC’s average annual quotas suggest even 
Sarajevo’s court is sufficiently staffed for the commercial 
case influx, a comparison with the RS HCC   backs the 
recommendation that judges be added as was recently 
done.  Only two were added, but before another is 
provided, results of the additional staffing should be 
evaluated. 

ST 

 

 

 

 

Backlogs For both instances, backlog ratios are too 
high although not for all courts. Reliance 
on individual quotas to reduce backlog 
will be slow and moreover keeps time to 
disposition high (a common complaint). 

That the HJPC: 1) adopt its own suggestion about hiring 
temporary judges to address backlog, 2) expand, to the 
extent possible, the transfer of cases from overloaded to 
less busy courts, and 3) not add permanent judges for this 
purpose as once the backlog is reduced to reasonable 
amounts, courts will be over-staffed.  

ST-MT 

  

                                                           
99 ST is short term (immediately); MT is medium term (2-3 years) and LT is long term (over 3 years) 
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Area Specific issue Findings  Recommendations Timing100 

 HJPC data 
issues  

The HJPC collects and analyzes case flow 
data from the courts, but the problems 
encountered with further analysis for 
this report suggest the need for more 
quality control and standardization to 
allow the HJPC Secretariat to provide 
more detailed information and 
recommendations to its board. 

That the HJPC Secretariat analyze the quality control and 
standardization issues and work with the courts to make 
improvements in both areas, taking into account the 
causes for the problems. 

ST 

Supply 
improvement 

 

 

 

 

 

 

 

 

 

 

 

Inconsistent 
legal 
interpretations 

The HJPC’s caselaw database is a good 
start, but its content is limited by courts’ 
irregular submission of decisions for 
inclusion. 

 

 

For the database’s further development, it is 
recommended that: 1)  publication of higher court 
decisions be mandatory; 2) other courts be encouraged 
to preselect, anonymize, and send decisions to the HJPC 
Center for Judicial Documentation; 3) courts be involved 
in the selection of key search terms; 4) a civil subsection 
for commercial cases be opened; 5) the database be 
made more visible on the HJPC site, and 6) free access 
for outside users be considered  

ST 

Performance 
Evaluation 
(Individual 
judges)  

 

 

Delegation of 
tasks 

The new evaluation system, scheduled to 
begin use in 2019, is improved by the 
addition of qualitative indicators, but is 
very complex, and will still be 
administered annually.   

 

Throughout BiH, commercial (and other) 
judges handle tasks that could be 
performed by their staff because of a mix 
of legal requirements and habitual 
practice.   

It is recommended that: 1) the new system  be tested on 
a pilot basis; 2) before full roll-out, evaluator toolkits 
and a campaign to familiarize evaluators and other 
judges with its contents be developed; 3) HJPC internal 
commissions be prepared for their roles in the process, 
and 4) legal amendments (severa101l) be introduced to 
allow evaluations to be done every 2 to 3 years. 

It is recommended that, starting with the findings of two 
pilot programs (Dutch and Swedish) the HJPC begin 
exploring the potential for delegating tasks and the legal 
changes required for this to happen. 

ST 

 

 

 

MT 

                                                           
100 ST is short term (immediately); MT is medium term (2-3 years) and LT is long term (over 3 years) 
101 This will be required at the country level, but also for entities and in FBiH for each canton. 
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Area Specific Issue Findings  Recommendations Timing102 

 Quotas and 
other 
Incentive 
systems 

BiH’s exclusive focus on individual 
incentives (production quotas and 
evaluations) misses an opportunity to 
encourage cooperation and joint 
problem solving within courts and 
departments. 

It is thus recommended that BiH consider gradual 
adoption of two measures: a transition to target setting 
by courts and for new cases, a shift from production 
quantities to disposition time ranges. 

MT 

Backup plan for 
staff absences 

Even courts with enough staff to handle 
influx suffer periodic performance 
declines because of unanticipated if 
usually temporary staff absences.   

It is recommended that BiH explore the creation of a 
group of backup judges who could be used to fill in, 
rather than adding extra staff “just in case”.  This would 
be best at an entity-wide level, but for FBiH will face 
additional political/organization problems that have to 
be addressed. 

ST-MT 

Backlog 
reduction 

Despite positive results of the HJPC 
program, at both instances, total backlog 
(pending cases) still exceeds the annual 
influx. This also means that new cases 
suffer nearly inevitable delays in 
disposition. 

It is recommended that backlog reduction, rather than 
relying on individual quotas be accelerated by adoption 
of one HJPC proposal (the hiring of temporary judges to 
handle it) complemented by expansion of the transfer of 
some cases from overloaded to underloaded courts.  

ST-MT 

Demand 
Management 

Using fees to 
discourage 
frivolous filings 

Because, contrary to nearly universal EU 
practice, cases in BiH can proceed 
without prior payment of fees, using fees 
to discourage filings is currently not 
practical. 

As a partial remedy, it is recommended that parties be 
informed about what the costs will be, ex-post collection 
be enforced, and that all this be well publicized. 

ST 

 

 

                                                           
102 ST is short term (immediately); MT is medium term (2-3 years) and LT is long term (over 3 years) 
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Area Specific Issue Findings  Recommendations Timing103 

 De-
judicalization  

Dejudicalization of registry and coercive 
enforcement could greatly expand the 
potential of commercial judges to 
resolve their core caseload (and even 
backlog) more quickly, but resistance to 
transfer either out of the courts had 
obstructed adoption. 
 

If resistance continues, it is recommended that the HJPC 
raise the indicative quotas for these cases thereby at 
least reducing the number of judges needed to handle 
them. This would free up judges to handle contentious 
cases. 

MT-LT 

Promotion of 
ADR 

Despite a legal framework permitting 
ADR, its current use is minimal.  
However, RS has had some success in 
promoting its use to resolve utility 
cases, which constitute a large 
proportion of both incoming and 
pending cases. 

It is recommended that the reasons for the greater 
acceptance of ADR in RS be explored as a prelude to 
encouraging its expansion throughout BiH. Also, more 
information might be provided to litigants as to the 
probable outcomes, timing, and costs of taking a 
demand to full litigation.  

ST  

Filtering 
appeals 

Lawyers and judges agree that many 
appeals are entered to delay final 
decisions. 

 

It is recommended that BiH review the practices 
adopted elsewhere and consider experimentation with 
those most appropriate for its own use, most probably: 
1) reducing the number of judges needed for certain 
appeals; 2) limiting separate interlocutory appeals; and 
3) expanding the use of preparatory departments to 
determine admissibility. 

MT-LT 

                                                           
103 ST is short term (immediately); MT is medium term (2-3 years) and LT is long term (over 3 years) 
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Area Specific Issue Findings  Recommendations Timing104 

Court 
Management 

Devolving 
management 
responsibility 

BiH’s largely top-down management 
system has so far worked but it misses 
opportunities for court innovation and 
reduces the incentives for use of the BI 
program (SIPO) by court presidents and 
department heads. 

 

It is recommended, that a gradual transition to court or 
department target setting be made with the 
participation of court heads and other judges and that 
these, rather than individual quotas be used to evaluate 
performance.   

 

MT 

 

Encouraging 
teamwork 

Individual quotas served to promote 
productivity and backlog reduction, but 
do not encourage a collaborative 
approach to either. 

It is recommended that in conjunction with devolution 
of responsibility, performance of courts or departments 
be publicized and a prize for most improved be adopted.  
 

 

 

 

MT 

                                                           
104 ST is short term (immediately); MT is medium term (2-3 years) and LT is long term (over 3 years) 
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Annex 2. Additional Tables and Graphs 

Table A1. Sarajevo Municipal Court Weighted Caseloads, 2015-2017, by case type 

Department/ 
Case Type 

End 2014 
Unsolved 

2015 
Incoming 

End 2015 
Unsolved 

2016 
Incoming 

End 2016- 
Unsolved 

2017 
Incoming 

End 2017  
Unsolved 

L 381.00 393.70 345.44 439.42 391.16 383.54 320.04 

Ps 2,361.00 1,940.00 1,965.00 1,418.00 1,415.00 1,357.00 1,136.00 

St 478.80 535.80 672.60 513.00 815.10 809.40 1,100.10 

Commercial 
Department 
Total 

3,220.80 2,869.50 2,983.04 2,370.42 2,621.26 2,549.94 2,556.14 

Reg 390.63 4,329.12 629.88 4,877.22 792.57 5,712.42 712.53 

RegZ 10.78 1,890.02 35.86 2,113.54 44.88 2,303.18 49.28 

Registry 
Department 
Total  

401.41 6,219.14 665.74 6,990.76 837.45 8,015.60 761.81 

Mals 5,168.00 1,319.36 4,689.96 1,347.48 4,214.96 1,222.08 3,840.28 

Mals Kom 2,752.80 1,568.06 3,526.10 1,579.16 4,171.38 860.62 3,942.72 

Small Claims 
Department 
Total 

7,920.80 2,887.42 8,216.06 2,926.64 8,386.34 2,082.70 7,783.00 

        

Source: World Bank calculations based in HJPC statistics 
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Table A2. Incoming and Pending Appellate Cases by Case Type and Court 2015-2017 

Source: World Bank calculations based in HJPC statistics 

COURT Case Type 2015 - 
Incoming  

2015 - 
Unsolved  

2016 - 
Incoming  

2016 - 
Unsolved 

2017 - 
Incoming 

2017 - 
Unsolved  

FBiH Courts 

Bihac Mož 4 2 9 0 3 0 

Pvl 1 0 2 0 0 0 

Pvlž 1 0 1 1 1 0 

Pž 287 83 138 39 157 97 

Goradze Mož 2 0 14 0 0 0 

Pž 9 0 5 0 7 0 

Livno Mož 1 1 1 0 0 0 

Pvl 2 0 4 0 0 0 

Pvlž 1 1 0 1 0 1 

Pž 83 96 57 86 62 90 

Mostar Mož 0 0 5 1 4 0 

Pvl 10 1 12 3 6 2 

Pvlž 1 0 0 0 3 0 

Pž 228 273 166 315 105 175 

Novi 
Travnik 

Mož 1 1 2 0 1 0 

Pvl 3 0 1 0 2 0 

Pvlž 1 0 0 0 1 0 

Pž 209 52 119 17 102 10 

Odzak Pž 29 0 24 0 20 0 

Sarajevo Mož 8 4 16 1 26 5 

Pvl 14 7 14 11 9 10 

Pvlž 1 0 5 1 0 0 

Pž 1,035 2,967 843 2,820 846 2,851 

Siroki 
Brijeg 

Mož 3 0 1 0 0 0 

Pvl 2 0 1 0 0 0 

Pvlž 1 1 0 0 0 0 

Pž 118 47 64 32 78 71 

Tuzla Mož 1 1 6 0 6 1 

Pvl 11 3 8 6 3 7 

Pvlž 1 1 2 1 1 2 

Pž 618 1,067 470 1,018 345 947 

Zenica Mož 0 0 2 0 2 0 

Pvl 1 0 0 0 2 0 

Pvlž 0 0 1 0 1 0 

Pž 315 76 185 47 174 26 

RS Courts 

Banja Luka Mož 9 0 18 1 9 0 

Pvl 16 3 18 3 14 4 

Pvlž 8 0 6 1 9 2 

Pž 1047 310 913 273 862 180 

Grand 
Total 

 
4,082 4,997 3,133 4,678 2,861 4,481 
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Table A-3. Clearance Rates by Case Type, First Instance Courts, 2015-2017 

Source: World Bank calculations based in HJPC statistics 

Court 2015 2016 2017               Court 2015  2016 2017 

Bihać (FBiH)  Tuzla (FBiH) 

L 84.15% 118.18% 96.99%  L 108.77% 112.63% 98.46% 

Mals 124.02% 101.90% 109.42%  Mals 144.20% 118.11% 123.67% 

Mals Kom 101.81% 207.05% 134.55%  Mals Kom 120.04% 238.35% 132.68% 

Ps 123.13% 109.42% 110.81%  Ps 132.99% 103.77% 105.41% 

St 83.33% 115.79% 86.76%  St 95.71% 95.38% 83.56% 

Goražde (FBiH)  Zenica (FBiH) 

L 84.62% 100.00% 120.00%  L 143.48% 129.75% 95.76% 

Mals 94.12% 80.77% 141.38%  Mals 104.05% 150.84% 96.96% 

Mals Kom 100.00% 100.00% 83.33%  Mals Kom 118.55% 109.78% 172.77% 

Ps 114.29% 63.16% 73.53%  Ps 137.60% 119.18% 124.09% 

St 85.71% 120.00% 0.00%  St 96.33% 74.64% 112.64% 

Livno (FBiH)  Banja Luka (RS) 

L 135.90% 154.17% 117.65%  L 133.64% 102.27% 139.29% 

Mals 160.00% 125.93% 80.00%  Mals 170.76% 135.16% 154.98% 

Mals Kom 101.37% 170.21% 103.33%  Mals Kom 136.77% 110.94% 175.46% 

Ps 100.94% 145.33% 55.00%  Ps 183.99% 148.86% 173.49% 

St 40.00% 157.14% 128.57%  St 113.08% 115.89% 130.56% 

Mostar (FBiH)  Bijeljina (RS) 

L 96.61% 127.78% 100.00%  L 139.29% 96.30% 61.90% 

Mals 150.58% 89.77% 39.31%  Mals 129.95% 127.47% 60.70% 

Mals Kom 30.96% 62.55% 164.74%  Mals Kom 120.59% 123.89% 116.84% 

Ps 105.66% 109.34% 75.54%  Ps 116.49% 115.56% 46.79% 

St 87.65% 142.55% 67.74%  St 111.11% 144.44% 33.33% 

Orasje (FBiH)  Doboj (RS) 

L 92.00% 153.85% 85.71%  L 101.11% 100.00% 155.00% 

Mals 156.25% 105.56% 87.50%  Mals 107.73% 102.56% 102.51% 

Mals Kom 97.50% 525.00% 250.00%  Mals Kom 100.00% 112.24% 95.32% 

Ps 82.35% 148.28% 164.71%  Ps 103.08% 107.56% 101.90% 

St 91.67% 133.33% 86.67%  St 150.00% 118.75% 92.86% 

Sarajevo (FBiH)  Ist Sarajevo (RS) 

L 109.03% 89.60% 118.54%  L 92.31% 83.33% 81.08% 

Mals 136.23% 134.63% 130.66%  Mals 105.78% 107.60% 98.73% 

Mals Kom 50.68% 58.81% 126.57%  Mals Kom 100.68% 105.18% 114.80% 

Ps 120.41% 140.06% 120.56%  Ps 117.21% 96.22% 103.09% 

St 63.83% 72.22% 64.79%  St 126.32% 86.36% 90.48% 

Siroki Brijeg (FBiH)  Prijedor (RS) 

L 145.59% 95.08% 63.27%  L 0.00% 0.00% 0.00% 

Mals 115.45% 81.67% 107.77%  Mals 0.00% 0.00% 10.67% 

Mals Kom 107.74% 79.00% 121.82%  Mals Kom 0.00% 0.00% 1.15% 

Ps 100.94% 163.16% 127.78%  Ps 0.00% 0.00% 9.14% 

St 110.00% 120.00% 37.50%  St 0.00% 0.00% 2.56% 

Travnik (FBiH)  Trebinje (RS) 

L 90.91% 125.71% 66.20%  L 92.31% 80.95% 72.73% 

Mals 99.32% 111.28% 98.78%  Mals 98.82% 89.71% 113.64% 

Mals Kom 16.67% 150.00% 71.43%  Mals Kom 100.89% 102.00% 98.39% 

Ps 101.77% 138.18% 109.21%  Ps 119.49% 116.87% 100.00% 

St 89.29% 75.00% 111.54%  St 150.00% 141.67% 154.55% 
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Table A4. Backlog Ratios by Case Type, First Instance Courts, 2015-2017 

Source: World Bank calculations based in HJPC statistics 

Court 2015 2016 2017               Court 2015  2016 2017 

Bihać (FBiH)  Tuzla (FBiH) 

L 64.48% 71.21% 73.68%  L 37.28% 32.11% 32.82% 

Mals 97.77% 109.21% 85.87%  Mals 111.59% 71.10% 57.96% 

Mals Kom 117.79% 132.89% 76.69%  Mals Kom 176.54% 75.10% 51.87% 

Ps 127.80% 168.18% 164.19%  Ps 67.79% 78.30% 78.72% 

St 101.52% 101.75% 98.53%  St 122.86% 136.92% 138.36% 

Gorazde (FBiH)  Zenica (FBiH) 

L 61.54% 66.67% 60.00%  L 79.71% 61.16% 66.95% 

Mals 29.41% 48.08% 44.83%  Mals 90.54% 80.90% 70.33% 

Mals Kom 0.00% 0.00% 16.67%  Mals Kom 123.83% 112.15% 88.30% 

Ps 42.86% 68.42% 64.71%  Ps 103.07% 107.55% 88.78% 

St 14.29% 0.00% 0.00%  St 86.24% 93.48% 135.63% 

Livno (FBiH)  Banja Luka (RS) 

L 61.54% 45.83% 47.06%  L 64.55% 78.41% 42.86% 

Mals 52.00% 22.22% 40.00%  Mals 159.56% 123.22% 69.98% 

Mals Kom 69.86% 38.30% 56.67%  Mals Kom 124.05% 138.08% 89.52% 

Ps 84.91% 74.67% 73.00%  Ps 234.99% 232.36% 156.53% 

St 160.00% 285.71% 257.14%  St 153.85% 171.03% 138.89% 

Mostar (FBiH)  Bijeljina (RS) 

L 41.53% 40.28% 39.73%  L 46.43% 51.85% 104.76% 

Mals 60.12% 78.88% 119.41%  Mals 51.61% 34.07% 61.05% 

Mals Kom 466.74% 926.29% 1425.64%  Mals Kom 48.69% 36.44% 29.08% 

Ps 97.36% 120.71% 172.45%  Ps 85.61% 74.81% 91.32% 

St 64.20% 68.09% 83.87%  St 244.44% 200.00% 238.10% 

Orasje (FBiH)  Doboj (RS) 

L 44.00% 30.77% 28.57%  L 15.56% 37.84% 15.00% 

Mals 50.00% 38.89% 56.25%  Mals 21.26% 20.00% 17.09% 

Mals Kom 52.50% 100.00% 50.00%  Mals Kom 15.42% 18.99% 23.83% 

Ps 80.39% 93.10% 94.12%  Ps 38.85% 34.87% 37.62% 

St 50.00% 16.67% 26.67%  St 150.00% 131.25% 157.14% 

Sarajevo (FBiH)  Ist Sarajevo (RS) 

L 87.74% 89.02% 83.44%  L 61.54% 83.33% 72.97% 

Mals 355.47% 312.80% 314.24%  Mals 45.09% 38.01% 42.68% 

Mals Kom 224.87% 264.15% 458.13%  Mals Kom 48.30% 51.39% 51.02% 

Ps 101.29% 99.79% 83.71%  Ps 53.49% 65.95% 72.22% 

St 125.53% 158.89% 135.92%  St 163.16% 154.55% 171.43% 

Siroki Brijeg (FBiH)  Prijedor (RS) 

L 26.47% 34.43% 79.59%  L 0.00% 0.00% 100.00% 

Mals 21.82% 38.33% 36.89%  Mals 0.00% 0.00% 89.33% 

Mals Kom 12.26% 40.00% 50.91%  Mals Kom 0.00% 0.00% 98.85% 

Ps 81.13% 87.72% 64.81%  Ps 0.00% 0.00% 90.86% 

St 90.00% 160.00% 162.50%  St 0.00% 0.00% 97.44% 

Travnik (FBiH)  Trebinje (RS) 

L 61.36% 51.43% 84.51%  L 23.08% 33.33% 43.18% 

Mals 50.23% 56.40% 57.62%  Mals 16.47% 30.88% 18.18% 

Mals Kom 111.11% 425.00% 52.86%  Mals Kom 22.32% 23.00% 38.71% 

Ps 70.57% 83.03% 80.92%  Ps 36.44% 34.94% 33.33% 

St 85.71% 110.71% 107.69%  St 164.29% 150.00% 109.09% 
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Graph A-1. Incoming Cases by Court and Case Type, RS 

 

 
 

Source: World Bank calculations based in HJPC statistics 

  



80 
 

Graph A-2. Incoming Cases by Court and Case Type, FBiH 

 

 
 

Source: World Bank calculations based in HJPC statistics 
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Graph A-3. Pending Caseload by Case Type, RS and FBiH 

 

 
 

Source: World Bank calculations based in HJPC statistics 
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Graph A-4. Confirmation Rates for Appeals by First Instance Case Type and Court, RS, 2015-2017   

 

Source: World Bank calculations based in HJPC statistics. Note: Prijedor intentionally left blank as it is too new to have a record. 
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Graph A-5. Confirmation Rates for Appeals by First Instance Case Type and Court, FBiH, 2015-2017  

 

Source: World Bank calculations based in HJPC statistics. Note: Prijedor intentionally left blank as it is too new to have a record. 
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Annex 3. Summary of Peer Review Recommendations on Judicial 

Performance Evaluation 

1. The appraisal system should be mandatory for all judges and prosecutors in BiH, including those 
belonging to the State level judicial institutions. Currently, judges of the highest entities’ courts 
(Supreme Courts of FBiH and RS and Brcko District Appellate Court), as well as judges of the BiH Court 
(as state-level court) are not subjected to performance evaluation. 

2. The evaluation of judges (and prosecutors) should involve application of both quantitative and 
qualitative criteria that have an equal relevance.   

3. The individual appraisals should take place every three years (and not annually, which is current 
situation). 

4. The evaluation of judges (and prosecutors) must have a purpose to improve the human resources 
management. Therefore, based on performed evaluations, the evaluators should identify bottlenecks 
in case processing and judicial administration, and produce guidelines on how to overcome the 
shortcomings. In their appraisals, the evaluators (court presidents assisted by heads of departments) 
should provide measures to improve performance not only of individual judges, but of their courts as 
a whole, too. 

5. The highest grade in the evaluation rank should be reserved only for exceptional performance in order 
to encourage excellence in judiciary.  

6. The appraisal procedure much be connected with disciplinary proceedings initiated upon the most 
negative grade. 

7. The reform of the appraisal system should be implemented on a systemic and harmonic manner in 
close connection with the reforms of the appointment system. 

8. Quality criteria must be reinforced in the appraisal system. Evaluators must assess the quality of the 
work provided especially of judicial decisions and decide on the concrete quality of their conclusions. 

9. Evaluated judge must be allowed to request that reversed decisions are not used for degrading the 
marks. This criterion should be applied only for cases which were amended or annulled on grounds of 
substantial lack of legal reasoning or a qualified breach of law. 

10. The impact of quality criteria should be increased significantly. 
11. The “quota” fulfilled by judges should be established for each type of cases and for each instance. It 

should take into proper account the complexity of cases in general, with a proper weighing through 
pre-determined criteria publicized by HJPC and determined by appropriate commission. 

12. The connection between the definition of quota and the strategic plan to reduce backlog should be 
reinforced in order to enhance the managerial approach. 

13. The impact of quantitative criteria should be reduced significantly with the exception of the backlog-
reduction criterion. 

14. The HJPC should establish, in its internal structure, a specialized department with competences to 
decide on the final mark to be conceded notwithstanding the present mechanisms of complaint to 
the HJPC and the judicial review possibility. 

15. The evaluated judge should be informed about the wording of the evaluation and be given an 
opportunity of written response before the court president gives the appraisal. The evaluator takes 
the response into account before forwarding the draft evaluation to the HJPC.  

16. The evaluated judge has the right to access the documents examined in the evaluation process, and 
actively participates in the appraisal procedure. 

17. The evaluation of judges who perform duties of court presidents should be kept separate, and if a 
court president performs only managerial duties, his/her evaluation consists of management 
performance assessment only.
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Annex 4. Institutions Visited, Interviewees 

HJPC 
Goran Nezirevic, HJPC member 

Admir Suljagić, Director of the Secretariat 

Hajro Pošković, Deputy Director of the Secretariat 

Ana Bilić- Andrijanić, Programme Manager 

Admir Katica, adviser to the HJPC President 

Jasmin Čalija, Deputy Head of Judicial Appointment Department 

Rusmir Šabeta, Head of Judicial Administration Department 

Vera Bjelogrlić, Head of Judicial Documentation Center 

Kenan Softić, Head of ICT Department 

FBiH Supreme Court Zdravka Grebo-Jevtić, President of the Civil Law Department 

Amra Hadžimustafić, Judge at Civil Law Department 

RS Supreme Court Judge Obren Bužanin, Vice-President of Civil Law Department 

Gorjana Popadić, Judge 

Senad Tica, Judge 

Tanja Bundalo, Judge  

Biljana Tomić, Judge 

Darko Osmić, Judge  

Rosa Obradović, Judge 

Jadranka Stanišić, Judge 

Davorka Delić, Judge 

Sarajevo Municipal Court Hakija Zaimovic, President of Commercial Department  

Asaf Daupovic President of Business Registry Department 

Vibor Vucic, President of Small Claims Department  

Jasenka Potogija, Judge  

Nebojsa Joksimovic, Judge 

Sarajevo Cantonal Court 

 

Jasmin Jahjaefendić, Court President 

Sanela Kovač-Grabonjić, Head of the Civil Department 

Nasiha Feto, Judge 

Braco Stupar, Judge 

 

RS High Commercial Court 

 

Drago Turkeš, Court President 

Commercial judges 
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District Commercial Court 

Banja Luka 

Asmir Koričić, President 

 

Municipal Court Tuzla 

 

Biljana Novak, President of Commercial Department 

 

Cantonal Court Mostar 

 

Jasmina Rajković, Court President 

 

Municipal Court Mostar 

 

Majna Lovrić, Judge 

Ivana Soldić, Judge 

 

Municipal Court Zenica 

 

Dijana Ajanović, Court President, Commercial judge 

 

Cantonal Court Zenica 

 

Snjezana Čolaković , Court President 

 

District Commercial Court 

Doboj 

 

Jovanka Jovanović, Court President 

 

District Commercial Court 

Istočno Sarajevo 

 

Aida Šain, Court President 
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