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Wage Setting and Labor Regulatory Challenges in a Middle Income 

Country Setting: The Case of South Africa 
Haroon Bhorat and Benjamin Stanwix1 

 

 

Introduction 

 

South Africa is formally classified as an upper middle-income economy, yet a closer examination of the 

data will show that GDP growth rates over the last ten years have been sluggish:  Between 1994 and 2007 

real GDP growth averaged 3.6 percent per annum, but after the 2008 financial crisis this slowed to a mere 

1.9 percent, and growth has fallen below 1 percent in the last two years (Bhorat, Cassim and Hirsch, 2014). 

Indeed, in many ways South Africa is a poster child for the notion of an economy being stuck in a low 

growth trap.  If one looks at the key sources of this growth it is clear that the economy is largely driven by 

international demand channeled through capital-intensive industries, retail trade, and financial services. In 

this regard the country remains vulnerable to external shocks, and emerging internal instabilities, that 

threaten this demand. Growth in labor-intensive industries such as agriculture and manufacturing, which in 

theory could absorb some of the expanding pool of unemployed individuals, remains in large part, absent.  

Alongside this slow, capital-intensive growth path (and to some extent as a result of it) South Africa’s labor 

market remains one of the most unequal in the world – with a wage Gini coefficient of 0.62 in 2014. This 

is of course a function of the vast differences in earnings between the rich and the poor, but it is also due to 

the huge number of zero earners, namely the unemployed, in the labor market. Extremely high levels of 

unemployment have thus become a characteristic feature of the South African labor market and increasingly 

this includes a large number of non-searching unemployed – those who have simply given up looking for 

work. This note is focused on several specific issues but it is important to be clear at the outset that the 

legacy of apartheid remains visible in all areas of the labor market. Education is perhaps the most obvious 

case, where a history of poor schooling for the majority of South Africans persists; leaving most individuals 

completely unprepared to enter a job market with very few low-skilled employment opportunities. This 

classic case of structural unemployment explains how the number of searching unemployed has increased 

to just over 5.8 million since the mid-1990’s, with youth making up nearly half of this increase.  

 

Figure 1 therefore presents basic information on the recent trends in employment and unemployment, in 

order to locate this discussion. Since 2008 the number of people employed has grown by a total of 1 million 

– only rising from 14.5 million to 15.5 million in almost eight years. At the same time, using the expanded 

definition of unemployment2, the number of unemployed individuals has increased from a low of 5.2 

million at the end of 2008 to include 8.2 million people, in mid-2016. The broad unemployment rate has 

thus grown from 28 percent at the beginning of the period, to 34.4 in mid-2016 – its highest level yet. Few 

countries in the world face unemployment levels of this magnitude, and this is the context in which a 

discussion of other relevant labour market issues takes place.   

 

 

 

 

 

 

 

 

 

                                                           
1 Authors are both affiliated to the University of Cape Town 
2 This definition includes both the searching and non-searching unemployed.  



Figure 1: Employment and unemployment trends, 2008Q1-2016Q2 

 
Source: QLFS, StatsSA, various years. 

Notes: The expanded definition of employment is used here. Shaded bands represent 95% confidence 

intervals. The dotted line represents the introduction of the 2013 Master Sample.  

 

It is clear that South Africa faces a set of complex and interconnected problems, and indeed there are many 

features of the labor market and its structure that must be examined to better understand what should be 

seen as a labor market in crisis. This note cannot hope to cover all of these features; the focus here is on a 

few key regulatory and wage-related elements that define the country’s labor market at present. 

Specifically, it examines the following questions: How are wages set in South Africa? How flexible is the 

labor market and what are the costs that employers face? What role do labor brokers play and how does 

recent labor regulation impact on this form of employment? And finally, what are the observable effects of 

the Employment Tax Incentive (ETI)? Each of these questions makes up a section of this note, and is 

addressed in turn. We end with a short conclusion.  

 

Wage Setting, Union power and collective bargaining  

 

Efficient wage-setting processes are integral to any well-functioning labor market. While it is difficult to 

locate an equilibrium wage level in any one part of the economy it is axiomatic that if wages are set too 

high it will result either in unemployment or high levels of noncompliance. In South Africa there are 

essentially two distinct wage-setting systems at present, where this potential trade-off is confronted. Firstly, 

in certain low-wage sectors, where union membership is low and the majority of workers are unrepresented, 

the Minister of Labour sets specific minimum wage levels. This system of minimum wages, set by 

ministerial order through a Sectoral Determination (SD), currently covers eleven sectors.  The latter will 

soon be updated by the introduction of the National Minimum Wage (NMW), which explicitly introduces 

a single, national wage floor. Secondly, for a relatively large proportion of the labor force outside of the SD 

system, wages are the outcome of a bargaining process between employer and employee representatives. 

Here trade unions represent workers in both the private and public sector, and form an integral part of the 

historical and current structure of the economy. These trade unions can operate within a formal Bargaining 



Council structure3 or an independent negotiating structure4. Wages agreed upon between parties in a 

Bargaining Council can then be extended nationally by the Minister of Labour. The Bargaining Council is 

also useful as an institution which provides a structured mechanism for dialogue and cooperation between 

unions and employers at the sectoral and sub-sectoral level. At the national level the National Economic 

Development and Labour Council (NEDLAC) provides a larger forum for representatives from Business, 

Government and Labour to discuss various economic, labor, and development issues. At the firm level, 

workplace forums are supposed to manage labor issues between employers and employees.  Disputes which 

are not resolved at the workplace, can be taken to the Commission for Conciliation Mediation and 

Arbitration (CCMA) – a national dispute resolution body -  if unresolved.  We discuss this in greater detail 

below.  

 

Figure 2 breaks down the labor force into five separate groups to show how wages are bargained for most 

workers. The figure focuses on employees who earn an income that is below the Basic Conditions of 

Employment Act (BCEA) earnings threshold5.  Hence, there are approximately 10.5 million workers or 

around 67 percent of all employees in South Africa who fall below the nationally determined earnings 

threshold. The groups identified here are: public sector workers, whose wages are negotiated through the 

public sector Bargaining Council; private sector workers who are covered by a Bargaining Council which 

will differ by industry, occupation, and region; private sector workers who are trade union members and 

whose wages are determined outside of a Bargaining Council structure; workers covered by an SD; and 

finally, ‘uncovered’ workers who are at present outside of any representative bargaining process. The figure 

shows that approximately 30 percent of workers in South Africa have their wages set through a 

representative bargaining process – either within a Bargaining Council, or an independent bargaining 

process involving a trade union. A larger proportion – 45 percent – is covered by the national SD wage 

setting process. The remaining 22.3 percent are uncovered, although this will change once the NMW is 

introduced. 

 

Figure 2: Wage Coverage in South Africa, 2014 

 
Source: LMDS (2014), own calculations 

 

                                                           
3 Such as in the public sector, or the clothing sector, for example. 
4 As in the mining industry, for example.  
5 The earnings threshold is R205433.30 per annum, those not represent here earn above the threshold, are employers, or are self-employed. 



How then do these different systems influence wage levels? At present the level at which sectoral minimum 

wage laws are set is relatively low (as shown below) and unlikely to be fixing wages at a level that 

significantly impacts on unemployment.6 Whilst most of the sectoral wage laws had only minimal negative 

effects, say on hours of work – in the case of Agriculture, there was a large and significant reduction in 

employment as a consequence of the minimum wage (Bhorat, Kanbur & Stanwix, 2010).  This is bolstered 

by the fact that noncompliance with SD wages is widespread – many workers in covered sectors report 

earning sub-minimum wages. Thus, even if minimum wages were at a level where employment trade-offs 

take place, many employers pay workers less than the required minimum. In February 2017 the South 

African government introduced a NMW policy which will come into effect on 8th May 2018 at a value of 

R3 500 per month, or R20 per hour7. Table 1, below, presents an overview of the current SD schedules, 

showing the lowest sectoral minimum wage in each sector, the NMW in real 2015 prices, and the difference 

between the NMW and the current lowest sectoral minimum wages.  

 

Table 1: Sectoral determinations and the NMW, 2015 prices 

Sectoral Determination Lowest SD    NMW 8 
   NMW less  

   lowest SD  

   Covered 

   workers 

Agriculture R2 607 R2 6789 R71 668 048 

Forestry R2 607 R2 976 R369 38 710 

Domestic Work R1 81310 R2 23211 R419 1 131 424 

Private Security R2 06712 R2 976 R909 523 870 

Wholesale & Retail R2 51413 R2 976 R462 1 382 320 

Taxi R2 113 R2 976 R863 253 358 

Hospitality R2 761 R2 976 R215 333 656 

Contract Cleaning R2 84414 R2 976 R132 743 723 

Avg. / Total R2 522 R2 846 R430 5 075 109 

Source: Bhorat, et al. (2016) 

Note: Wages are in monthly terms, and the sample has been restricted to employees who earn less than the 

BCEA earnings threshold.  

 

It is clear that there are substantial sectoral differences in the current sectoral minimum wage regime, with 

monthly wages in low-paid sectors such as Domestic Work far lower than the lowest wages in other sectors. 

The introduction of the NMW will serve to level the wage floor across all sectors and in this regard there 

are a few things to note. Firstly, while the NMW will replace the existing lowest sectoral minimum wages, 

where sectoral minimum wages are above the NMW (not shown here), these higher legislated wages are 

expected to remain. Secondly, the required increases in the minimum wage vary by sector. The lowest 

required increase in 2018 is for agriculture – but this is partly due to the gradual phasing in of the full NMW 

                                                           
6 See for example, work by DPRU (2016) and Bhorat et al. (2017) on the impact of SD wages on employment. 
7 At present the Department of Labour is busy with stakeholder engagement around the NMW (due date still set at May 2018) – mainly through 

employer organisations and the unions.  The National Minimum Wage Bill is currently being drafted and will come through Nedlac for further 
engagement during 2017.   
8 The National Minimum Wage is agreed to be instituted by no later than May 2018 at a nominal rate of R3,500 per month. Assuming a constant 

five-year average inflation rate, the real figures in 2015 prices are presented in the table above for comparison purposes.  
9 The National Minimum Wage panel report suggests that for the first year agricultural workers be paid 90% of the full amount 
10 Domestic workers who work fewer than 27 hours a week are excluded from this calculation. 
11 The National Minimum Wage panel report suggests that for the first year domestic workers be paid 75% of the full NMW amount 
12 This figure only includes private security guards. 
13 This figure excludes the legislated wages for a Manager, Assistant Manager, Supervisor and Trainee Manager, which are far above the other 

legislated wages in the Wholesale and Retail Sector. 
14 The contract cleaning SD only specifies a minimum hourly wage. To convert this hourly wage to a monthly wage, it was assumed contract 

cleaners work for 8 hours a day for 21.6 days a month. 



in that sector. Either way, this suggests that responses to the NMW will differ by sector. Finally, the 

pertinent labor market question is the impact that the new NMW will have on welfare – with potentially 

positive impacts through higher wages for workers and potentially negative impacts if employers respond 

by retrenching workers in the short term, or adopting more capital intensive production methods in the 

medium term. Based on existing research, and the required increases shown above, it seems likely that the 

NMW will result in at least some increases in unemployment in the short term, for those sectors where the 

required increase is largest, and the opportunities to replace labor with capital are greatest (DPRU, 2016). 

Importantly, these impacts are contingent on the extent to which the NMW is enforced in the sense that 

lower levels of enforcement (or higher levels of noncompliance) will reduce the impact of the law. 

 

While it is not possible to accurately predict these impacts it is useful to end off by placing the level of the 

NMW in an international context. Figure 3, below, shows how South Africa's minimum wage compares 

with minimum wages in a selection of 21 largely upper-middle and upper-income countries – where the 

ratio of the minimum wage to the median wage in each country is used as the measure. We show two 

minimum wage values for South Africa, firstly, the average of all the current sectoral minimum wages, and 

secondly, where the NMW has been set.15 On average for this group of countries minimum wages are set 

at about 70 percent of the median wage (shown by the grey bar).  

 

Figure 3: Sectoral determinations and the NMW, latest available data 

 
Source: DPRU (2016) 

 

South Africa's current set of minimum wage levels (the average of all SDs) are to the right of this – at 78 

percent of the median – while the NMW level cuts at 94 percent of the median. This suggests that in 

particular South Africa's NMW relative to median wages has been to comparatively high. However, the 

reality of extremely low wages and high wage inequality in South Africa must be kept in mind when 

drawing conclusions here – where part of the NMW policy intention is to decrease wage inequality. 

 

                                                           
15 Data for South Africa is all in 2015 prices, including the NMW level. 
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Trade Union Power 

 

We now turn our attention to unionized workers to examine trends in unionization, bargaining, and the 

extent to which members enjoy wage premiums over non-members. An issue which is often raised in 

discussions about unemployment in South Africa is the extent to which trade unions end up influencing 

wage levels and pushing them above some equilibrium point, and it is worth spending some time looking 

at this question more carefully. Trade unions in South Africa grew rapidly during the 1980s and among 

many other victories were responsible for the creation of national bargaining councils in the 1990s, which 

led to more centralized collective bargaining (Godfrey, 2010). The intervening years have seen many shifts 

in union growth and power, which will not be covered here, but as of 2016 there were 195 registered trade 

unions in South Africa (Department of Labour, 2016). In terms of membership, 18 percent of private sector 

workers were union members in 201616, which is larger in absolute terms than in previous years, but far 

lower as a percentage of total workers. Over the period a secular decline in union membership in the private 

sector is evident (Table 2), as the sector’s percentage of union members has halved in ten years. The table 

shows a different picture for workers in the public sector, where an overall increase in public sector union 

membership over the period is evident. Together these trends suggest a possible segmentation between 

public and private sector workers in the labor market that should be kept in mind when discussing issues of 

wage setting, and employment trends. 

 

Table 2: Trade union membership by public and private sector status, selected years 

Year 

Private sector 

Number of union 

members 

Union members as 

% 

 of workers 

Public Sector 

# union members 

Union 

members as % 

 of workers 

1997 1 813,217 35.6 835,795 55.2 

2001 1 748,807 30.6 1 070,248 70.1 

2005 1 925,248 30.1 1 087,772 68.4 

2010 1 888,293 26.3 1 324,964 74.6 

2013 1 868,711 24.4 1 393,189 69.2 

2016 2 596,084 18.2 1 192,447 66.1 

Source: Adapted from Bhorat, Naidoo and Yu, 2014. 

 

This bifurcation is also evident in the wage data, where we are interested in whether unions push up wages, 

and if so, by how much. Work by Bhorat, Kanbur and Mayet (2012) showed that private union members 

(those outside of the Bargaining Council system) earned a premium of approximately seven percent relative 

to non-union members, suggesting that unions are able to negotiate real wage gains for members. The 

estimated wage premium for workers within the Bargaining Council system, however, was much larger at 

22 percent (Bhorat, Kanbur and Mayet, 2012). This leads us to note an important trend in the public sector 

where we see relatively rapid expansion in employment over the last decade, alongside rising real wages 

that are significantly higher than comparable private sector workers. 

 

Yet these findings also raise an interesting question – if union wage premiums in the private sector exist, 

why is membership declining? We suggest three possible answers here: Firstly, unions have weakened since 

the 1990s and as many union leaders moved into government the organizational ability of these structures 

has suffered; Secondly, the changing structure of the economy has resulted in industries with historically 

high levels of union membership (such as mining and manufacturing) shrinking relative to sectors with 

relative low membership (such as financial services); Thirdly, the wage premium may not be easily 

observable or indeed large enough to incentivize non-unionized workers to join a union, especially if there 

are additional non-wage costs associated with membership.  

 

                                                           
16 This combines 'Trade Union Private' and 'Bargaining Council Private' segments in Figure 2 above.  



The basic wage distributions by union status and the public/private sector are shown in Figure 4. It is clear 

that across the income distribution unionized workers earn more on average than non-unionized workers, 

with public sector unionized workers earning the highest wages. This segmentation is cemented by the 

modes of the non-union wage distributions which are significantly to the left of the modes of the unionized 

workers’ wage distributions, demonstrating what Bhorat et al. (2015) refer to as the 'public/private 

segmentation' of the South African labor market. At the lower percentiles of the income distribution the 

ratio of public sector union wages to private sector non-union wages are the smallest, possibly because 

sectoral minimum wages make an impact here.  

 

Figure 4: Wage distributions by union status and public/private sector status (2014) 

 
Source: LMDS, Q4 2016, Author’s calculations 

 

A final issue to consider with regard to unions and bargaining processes is strikes. Organized strike action 

is a regular occurrence in South Africa and while strikes can be a sign of healthy democratic freedom, they 

are also an expression of workplace conflict – an attempt to counter the power of employers that can be 

costly for both parties. There is a view in South Africa that strike activity should be more carefully 

organized and monitored in order to ensure labor stability. This has resulted in a policy outcome which will 

result in a clearer enforcement of the Constitution of unions, which legally requires unions to hold an 

anonymous vote before engaging in a strike. If it is true that workers are not properly consulted, or that 

there is intimidation to support strike activity, this amendment may serve to decrease the number of strikes 

taking place annually. The amendment will also allow the CCMA to intervene in three specific instances: 

If there is violence or a threat of violence, if a strike has become “dysfunctional” and thus there are no 

negotiations taking place, or if a strike is believed to be causing a “national crisis”. Table 3, below, shows 

data on the total number of strikes in South Africa, for each sector, over a ten year period. It is unsurprising 

that mining, manufacturing and the public sector have seen the largest number of strikes, on average, over 

the period.  

  



Table 3: Number of Strikes, by Industry (2004-2014) 

Source: Bhorat, Khan and Yu (2017) 

 

However, what the above table does tell us is the ‘intensity’ or length of these strikes. For a more nuanced 

measure we examine the time-loss ratio over the same period, where the time-loss ratio is defined as the 

number of work days lost due to industrial action per 1 000 employees (DoL, 2015: 40). In equation terms 

this is simply is equal to: (total number of work days lost / total number of formal sector employees) × 1 

000, i.e. D/E × 1 000.  

 

Table 4: Days lost per '000 employees, by Industry (2004-2014) 

 
Source: Bhorat, Khan and Yu (2017) 

 

It is the only indicator that can be used reliably to compare strike activity across countries and industries. 

Table 4 shows that this ratio was the highest in 2010 (2135.49), as a result of the public sector strike. Overall 

the ratio shows that again the mining sector and the public sector are key areas of strike activity. Whether 

the LRA amendment will work to decrease these numbers is difficult to tell. 

 

Labor market regulation and non-compliance  

 

Labor market regulation is an important consideration in South Africa, where in addition to wage fixing, 

the regulations governing hiring, firing and other non-wage costs are often cited as a constraint facing 

employers and firms. Yet, discussions around labor regulation can often be vague, in part because the 

concept does not easily apply to a specific feature of the economy, making it difficult to define and measure. 

All industries 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 Average

Agriculture 105 196 81 50 18 47 0 29 204 111 36 80

Mining 1350 2290 294 1261 259 1199 1133 1058 7252 1222 22720 3640

Manufacturing 74 220 140 489 45 177 239 511 122 231 310 233

Electricity 2 4 168 4 0 1 74 1 15 26 144 40

Construction 0 19 2 83 22 313 5 41 14 344 14 78

Wholesale & Retail 3 207 736 10 9 12 218 26 7 23 19 115

Transport 180 1289 389 51 196 462 1206 92 225 755 36 444

Financial intermediation 36 10 1155 8 9 6 9 1 1 12 2 113

Community services 239 202 511 3614 71 89 7842 536 38 42 23 1201

TOTAL 167 330 499 1051 52 150 2135 278 323 172 940 554

Industry 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 Average

Agriculture 5 6 5 3 2 2 1 5 14 5 6 5

Mining 9 16 7 17 7 10 17 15 28 25 5 14

Manufacturing 13 27 9 16 10 8 16 12 6 23 26 15

Electricity 1 2 1 1 0 1 2 3 1 1 2 1

Construction 0 2 2 3 2 1 2 2 5 3 6 3

Wholesale & Retail 4 11 7 4 4 4 4 2 3 2 2 4

Transport 4 14 15 9 7 11 12 14 18 9 6 11

Financial Intermediation 2 3 5 3 5 4 9 11 19 34 30 11

Community services 11 21 48 19 20 10 11 3 5 12 5 15

Total 49 102 99 75 57 51 74 67 99 114 88 80



Relatively broad measures that attempt to index and quantify key regulatory labor market features thus 

serve as a useful entry point to any empirically-grounded discussions of ‘flexibility’ or ‘rigidity’. In the 

case of South Africa then, we select a few of these measures, detailed below, and examine the outcomes 

across countries to see where South Africa fits in.  

 

Table 5 presents a set of indices that measure various aspects of flexibility, arranged by country income 

level. The measures used here are: the “Difficulty of Hiring Index” which measures restrictions on part-

time and temporary contracts, together with the minimum wage for trainees relative to worker value-added; 

the “Rigidity of Hours Index” which measures restrictions around work hours and overtime; the “Difficulty 

of Firing Index” which ranks specific legislative provisions on dismissal; the “Non-wage labor costs” which 

are in effect social protection costs associated with hiring a worker; and finally, the “firing cost” which 

measures the costs of legislated prior notice requirements, severance pay, and any other costs related to 

firing a worker. Broadly, the data suggest an important contrast in regulation and protection across country 

income groups: The highest scores for average rigidity and firing costs are found in low income economies; 

while non-wage labor costs appear to increase with income level and are generally lower in lower-income 

countries. The latter makes sense given the limited social protection schemes offered in developing 

countries. 

 

Table 5: Mean measures of regulation, by country income group 

 
Source: Bhorat and Cheadle (2014) 

Notes: LMI – Lower Middle Income; UMI – Upper Middle Income; HI – High Income. The measures are 

standard and drawn from the World Bank's World Development Report (2005). All indices are normalized 

to 100.  

 

How does South Africa compare across these measures? Difficulty of hiring and firing in South Africa 

ranks relatively high by global standards, as does the rigidity of working hours. This speaks to the well-

developed labor codes laid out in the both the BCEA and the LRA. The data on cost of firing shows that 

overall South Africa’s legislative provisions for termination of employment translate into a labor market 

that is comparatively flexible in this regard. However, the relatively high values for difficulty of hiring and 

firing ultimately result in an overall employment rigidity index that stands in contrast to this. On the 

employment rigidity index, South Africa ranks at the 58th percentile of the global distribution. This index 

measures legislative provisions on work arrangements such as temporary tasks, the maximum duration of 

short-term contracts, whether an employer needs to notify a third party prior to retrenchment or 

reassignment, and retraining rules during retrenchment. Finally, non-wage labor costs are the only measured 

regulations that appear here to be far below the world average. In South Africa the legislated financial 



requirements for firms are unemployment insurance, and a skills development levy, which are both one 

percent of an employee’s wage.17  

 

There are currently no legal requirements for employers to make payments toward healthcare or retirement 

savings in South Africa, these benefits apply at the company level. Yet, as table 6 shows, a significant 

proportion of formal sector workers report that their employers do contribute to pension and medical care, 

although the figures differ widely by sector.  In the two lowest wage sectors – agriculture and domestic 

work – almost no workers have medical aid benefits and relatively few have private pension schemes 

relative to the overall average. These workers rely almost exclusively on the State pension (approximately 

R1, 600 per month) and the public health system.  

 

Table 6: Pension and Medical Aid contributions, by Industry (2014)  

Industry 
Pension Medical Aid 

Yes No Yes No 

Agriculture 28% 72% 5% 95% 

Mining  92% 8% 83% 17% 

Manufacturing 68% 32% 35% 65% 

Electricity 82% 18% 73% 27% 

Construction 43% 57% 19% 81% 

Wholesale & Retail 53% 47% 17% 83% 

Transport 70% 30% 46% 54% 

Financial  62% 38% 35% 65% 

Community  74% 26% 65% 35% 

Private households 21% 79% 3% 97% 

Average 60% 40% 38% 62% 

Source: LMDS (2014), Own calculations. 

Notes: The sample only includes employees in the formal sector. 

 

In contrast to this over 90 percent of workers in the mining sector report that their employer contributes to 

a pension and over 80 percent receive some form of medical aid contribution. The overall averages are 

instructive and suggest that while there are no legal requirements for such contributions, between 40-60 

percent of employers include medical aid and pension payments into the pay package. 

 

We now return to the issue of flexibility and while the broad analysis of regulatory measures above is 

instructive it focuses exclusively on measuring the 'letter of the law' and does not take account of whether 

these regulations are adhered to in practice. Put differently, it does not tell us about 'effective' regulation. 

Indeed, while we cannot measure compliance with all the legislative rules identified in table 5, there are 

several wage and not wage costs that can be measured in this way. In table 7, below, we present data on 

workers covered by the relevant sectoral minimum wage (these workers are entitled to the full scope of the 

provisions in South Africa's labor law) and the extent to which the provisions of the labor code are violated 

for a set of wage and non-wage requirements. What the table reveals is that if we look at minimum wages, 

conditions of leave, and other contractual conditions, a large percentage of employers do not adhere to the 

existing regulations in these areas.  

 

 

                                                           
17 Importantly, the skills development levy can be claimed back if the firm engages in employee training.  



Table 7: Prevalence of Labor Law Violations for Workers Covered by Sectoral Determinations in 

South Africa, 2014 

Source: LMDS (2014), Own calculations. 

Notes: Workers are overworked in hours if they work for more than 50 hours on average, including 

overtime; the minimum wage is based on the lowest sectoral minimum wage. 

 

Many workers earn sub-minimum wages, and we observe substantial numbers of people who do not have 

access to basic labor rights regarding leave, UIF and hours of work. The sectoral differences in this regard 

are clear. This suggests that while it is informative to examine and rank South Africa's labor regulation 

system based on the existing legislative frameworks, this misses an underlying issue of compliance with 

these laws. If compliance is taken into account the labor market should be viewed as more 'flexible', 

although this flexibility comes from employers opting to ignore the regulations. 

 

Overall the above analysis suggests that South Africa’s labor market is neither exceptionally over-regulated 

nor, indeed, under-regulated in terms of legislation. This holds true both globally and in relation to the 

sample of middle-income economies. Three points can be made here in summary. Firstly, this result 

reinforces the view that labor market policy debates in South Africa should be about nuance, rather than 

substance. Secondly, within the global ranking of labor regulation, South Africa displays a fairly benign 

level of regulation in terms of non-wage labor costs and firing costs. And thirdly, the legislative source of 

any actual or perceived rigidity in the South African labor market therefore centers on provisions for the 

hiring and dismissal of workers. It is this final point regarding dismissals, and disputes regarding dismissals, 

which we go on to examine in more detail below.  

 

Dispute Resolution in the Labor Market 

 

In 1997 South Africa established two new institutions for dispute resolution and adjudication: the CCMA, 

and a specialist system of Labour Courts with an exclusive labor law jurisdiction. The CCMA is an 

independent institution governed by a tripartite governing body and its functions include dispute resolution, 

dispute management, institution-building within the labor arena and the provision of education, training 

and information to employers, employees, and their organizations. The Labour Courts are specialist courts 

with national jurisdiction, having the same status as a division of the High Court of South Africa.  

 

The CCMA operates an electronic Case Management System which allows for its case-load, the efficiency 

of dispute resolution, and the outcome of cases to be tracked over time. Approximately 80,000 to 90,000 

Wholesale 

& Retail
Agriculture Forestry Hospitality Transport

Domestic 

Workers

Private 

Security

Contract 

Cleaning
Overall

Population 

(‘000s)

Wage Violation

Paid Below Minimum Wage

(V0)
31% 69% 74% 44% 36% 44% 28% 54% 43% 1 969

Wage Gap (V1) 13% 25% 32% 17% 15% 17% 11% 24% 17% 791

Shortfall  of Violated (V1/V0) 43% 36% 43% 40% 41% 38% 40% 44% 40% 791

Leave Violation

No Paid Leave 32% 52% 53% 42% 55% 73% 31% 34% 44% 2 027

No Sick Leave 26% 49% 50% 37% 50% 68% 24% 28% 39% 1 803

No Maternity/Paternity 

Leave
47% 74% 73% 53% 65% 87% 47% 46% 59% 2 744

Non-Wage & Non-Leave

Verbal Contract 14% 30% 25% 19% 43% 75% 6% 8% 27% 1 267

No UIF 20% 39% 41% 30% 49% 72% 20% 31% 36% 1 624

Overworked in Hours 21% 15% 15% 27% 48% 11% 49% 8% 22% 1 013

Population (‘000s) 1 367 621 37 321 332 804 514 614 4 615 4 615



dismissal cases are referred to the CCMA each year, accounting for 80 per cent of its referrals (Benjamin, 

2009). The majority of cases are referred by workers who are classified as being low-skilled or semi-skilled 

and could be described as low-paid. All disputes must be referred to conciliation, and the average time 

taken for conciliation is approximately 28 days – over 60 per cent of disputes are settled in this way. There 

is also now a merged conciliation-arbitration process (“con-arb”, introduced in 2002) which allows 

arbitration to start immediately after conciliation has failed and this has significantly reduced the time it 

takes to resolve disputes. Almost 50 per cent of disputes are heard in this manner (Bhorat, Pauw and 

Mncube, 2009). Even if there is no settlement, arbitrations are completed on average seven months after 

the initial referral to the CCMA. Approximately, 25 per cent of the dismissal disputes that are referred to 

the CCMA are settled by an arbitration award, indicating that a large number of them are resolved by 

consensus.  

 

Table 8, below, presents a summary of the growth in industrial disputes over the 2000-2007 period. The 

high number of referrals for the con-arb process is striking, but since most cases are scheduled as con-arbs 

by default, it is not surprising that the number of cases increased by more than 150 percent per annum over 

the period. Previous work by Goga and Van der Westhuizen (2010) suggests that some stakeholders 

(particularly employers) are not supportive of the con-arb process.  Employers have to prepare for both the 

conciliation and arbitration phases of the con-arb process since they cannot a priori tell whether a matter 

will be resolved by conciliation.  

 

Table 8: Industrial Disputes and Employment Growth, 2000-2007 

 % Change 

Total Cases 3.52 

Arbitration Caseload 1.22 

Conciliation Caseload -7.59 

Con-arb Caseload1 156.32 

Employment 5.06 

Source:  StatsSA:LFS (September 2000-2007) – Own Calculations; CMS (2000-2007)—Own 

Calculations 

Notes: The average annualized growth rate for the con-arb caseload is only measured from 2002 to 2007.  

 

They also have to prepare for the more complex arbitration phase of the con-arb, committing both human 

and financial resources to the process. Ultimately, though, the above suggests that the South African 

economy’s key dispute resolution body, the CCMA, has not only ensured a highly efficient system of 

resolving disputes, it has also effectively provided recourse to legal protection to those workers who are 

un- or under-represented by trade unions.  

 

There is another layer to understanding the legislative environment in relation to the labor market rigidities 

discussed above, one that concerns the possibility of policy shifts: In many cases a country’s labor law 

architecture is intricately and deliberately linked to its international and complementary domestic legal 

obligations. Policy interventions designed to deregulate the labor market may therefore require due 

recognition of the ILO Conventions that the country has already ratified. In addition, individual rights 

enshrined in the country’s constitution serve as the bedrock on which specific labor law provisions are 

made. Tampering with such rights in a substantive manner may indeed be unconstitutional. The generic 

point, however, is that deregulating a labor market through significant legislative changes will critically 

impact on the broader legal environment in most countries. What the notion of deregulating a labor market 

means to economists may indeed have significant and possibly intractable legal implications. 

In summary our research in this area shows that South Africa's labor market is not unusually over- or under-

regulated. However, when examining the international indices of flexibility, the point is that many 



employers have opted to avoid the law. Noncompliance with labor regulations is widespread and the 

caseload of the CCMA is also suggestive in this regard. Thus there are clearly constraints that lie in the 

institutions of the labor market. Whilst it is true that the CCMA is efficient, it probably is too 'democratic' 

and has too low a barrier to entry. The result is a quick and significant move from a workplace dispute to 

the CCMA, which can tie employers up in a legal process for months on end.  In addition, though there can 

be no doubt that the Labour Courts are grossly inefficient and serve to significantly increase the rigidity in 

the SA labor market, as the literature in this area shows. The following section deals with the growth of 

labor broking and the impact of a regulatory change.   

 

The Impact of Temporary Employment services 

 

The LRA provides a framework within which employees and their employers can collectively bargain over 

wages and terms of employment, and the details of this have been alluded to above. Over time, amendments 

to the Act have been passed to help facilitate, for example, the organizational rights of trade unions, the 

provision of pension and medical scheme coverage for employees and the power of Bargaining Councils to 

provide industrial support. A recent amendment to the Act (Amendment Act 6 of 2014) focused on 

providing greater protection for workers placed in employment by Temporary Employment Services (TES), 

also known as labor brokers. The growth of TES workers is a contested development in South Africa 

because on the one hand it is a positive employment story, where jobs are being created; while on the other 

hand, these jobs are typically more precarious (lower paid, less secure, and having limited recourse to the 

legal system for workers). The LRA amendment was introduced following the growth of TES workers in 

the services sector, primarily in financial services, and aimed to secure permanent positions for temporary 

workers after a period of three months in the same job.  

 

To clarify, TES employment involves the practice of a third party company providing workers to formal-

sector firms across various occupations. Such occupations include contract cleaning services, accounting 

and secretarial services, and security services, among others. The distinguishing feature of a TES 

arrangement is that the firm requiring the service does not hire the individuals who are providing that 

service, rather they contract with the third party. It is this feature that makes employees potentially 

vulnerable to more precarious employment conditions – because they are not classified as being employed 

by the company at which they end up offering their services. The services provided by TES employees can 

range in skills level, but TES employees themselves are usually younger workers, often from households 

close to the national poverty line (Bhorat, Cassim and Yu, 2014).  

 

The TES sector has expanded at a growth rate of 8.7 percent in the last two decades and is considered an 

important generator of employment in the economy.  As a result, TES jobs have become a key feature of 

the South African labor market (Bhorat and Lilenstein, 2016). For instance, while the tertiary sector overall 

grew at 1.6 percent between 2000 and 2016, the TES growth rate was more than five times this. In general, 

employment growth in the TES sector has exceeded the national employment growth rate of most sectors, 

including the financial sector itself. TES employment as a proportion of financial employment increased 

from 27 percent in 1996 to 47 percent in 2014 (Bhorat, Naidoo, Oosthuizen, Pillay, 2015), and as a 

proportion of total employment went from 2.2 percent to 6.44 percent in the same period.   

 

As suggested by Bhorat, Cassim and Magadla (2016) this growth in TES employment appears to be the 

result of employers wishing to reduce their non-wage labor costs, including HR processes and management 

of employees. Theoretically this can be explained very simply; where a firm’s total labour costs can be 

presented as: 

𝐿𝐶𝑖 = 𝑤+ ∝ (𝑤) 

Where   ∝< 1 and ∝ (𝑤) = 𝑛𝑜𝑛 − 𝑤𝑎𝑔𝑒 𝑐𝑜𝑠𝑡𝑠.  

More specifically,        

 



∝ (𝑤) = 𝑓(𝑝𝑒𝑛𝑠𝑖𝑜𝑛 𝑐𝑜𝑛𝑡𝑟𝑖𝑏𝑢𝑡𝑖𝑜𝑛𝑠, ℎ𝑒𝑎𝑙𝑡ℎ 𝑖𝑛𝑠𝑢𝑟𝑎𝑛𝑐𝑒 𝑐𝑜𝑛𝑡𝑟𝑖𝑏𝑢𝑡𝑖𝑜𝑛𝑠, 𝐻𝑅 𝑐𝑜𝑠𝑡𝑠, 
                                           𝑢𝑛𝑒𝑚𝑝𝑙𝑜𝑦𝑚𝑒𝑛𝑡 𝑖𝑛𝑠𝑢𝑟𝑎𝑛𝑐𝑒 𝑐𝑜𝑛𝑡𝑟𝑖𝑏𝑢𝑡𝑖𝑜𝑛𝑠, 𝑖𝑛𝑠𝑡𝑖𝑡𝑢𝑡𝑖𝑜𝑛𝑎𝑙 𝑐𝑜𝑠𝑡𝑠) 

 

Thus employers may be turning to TES forms of employment in an attempt to minimize ∝ (𝑤). 
 

This explains that there may be a range of potential benefits associated with utilizing a TES instead of 

employing workers directly. More specifically, the potential savings associated with using a TES can be 

seen as a function of the following five possible elements. Firstly, firms can benefit from the TES’s Broad 

Based Black Economic Empowerment (BBBEE)18 compliance, which would not only impact positively 

on their own BBBEEE compliance but can also constitute direct monetary savings. For example, to achieve 

maximum points on the skills development scorecard, a medium to large company must spend 3 percent of 

their leviable payroll amount on learning programs for black employees. By utilizing a TES provider, a 

firm can thus potentially save part of this 3 percent of the total salary bill, by outsourcing the function. 

Secondly, depending on whether the industry in which a company operates falls under a Bargaining Council 

agreement19, the firm can potentially save on medical aid and pension fund contributions by not directly 

employing workers. Thirdly, the TES is currently jointly liable under South Africa’ labor legislation, and 

the client and labor broker therefore jointly shares the risks (and associated costs) related to breaches of the 

labor law. The TES firm thus also carries the risk of unfair dismissal claims and the associated potential 

costs.  This potential saving falls under institutional costs when considering ∝ (w). While it is difficult to 

estimate the savings associated with this service provided by the TES, it represents the potential labour 

regulatory and institutional savings generated by outsourcing all hiring and firing decisions. Finally, the 

company saves on all Human Resources related functions, including the screening and hiring process 

related to all prospective employees. 

 

The LRA amendment under consideration here specifies that workers employed through a labor broker who 

earn less than the BCEA income cut-off (R205 433 per annum) are now deemed to be permanent employees 

after three continuous months of employment. As a result, the amendment makes the employment of 

temporary staff for a continuous duration of longer than three months illegal. In its attempt to protect 

vulnerable workers, however, the amendment may have had adverse effects on the pattern of employment 

by TES workers. The unintended consequences of this amendment may be an increase in labor shedding as 

firms try to shirk the responsibility of having to permanently employ more workers. Two recent papers by 

DPRU researchers examine the impact of the amendment.  

 

Bhorat, Magadla & Steenkamp (2015), using data from a survey conducted by the confederation of 

associations in the private sector show that the amendment has had the effect of reducing jobs across the 

TES industry, notwithstanding the effects of external shocks. Bhorat and Lilenstein (2016) employ a more 

complex regression analysis for the period after the amendment was introduced. The authors suggest that 

an unintended effect of the regulatory amendment was to stifle employment growth, with a stronger effect 

for unskilled and semi-skilled workers. This is concerning for a labor market with such high levels of 

unemployment and the difficulty then is to produce labor market policy that is able to provide stable 

employment for workers without imposing costs on employers that lead to negative employment outcomes.  

 

 

 

 

                                                           
18 The Broad Based Black Economic Empowerment (BBBEE) Act, No 53 of 2003 provides the legislative framework for the promotion of black 
economic empowerment. Compliance with BEE principles is regulated by the BBBEE Codes of Good Practice. All organs of state, public entities 

and any private enterprise that undertakes business with a public entity must implement the Codes. A business complies with BBBEE by ensuring 

that it has sufficient points in the BBBEE Scorecards, which includes points for ownership, skills development, management control, etc.  
19 If there is a Bargaining Council agreement in place for the industry, contributions to a pension fund and medical aid will be part of the worker’s 

salary. 



Oxygen for employment creation:  The Employment Tax Incentive scheme 

 

The ETI is a direct policy intervention that attempts to counter the persistently high youth unemployment 

that is now a structural characteristic of the South African labor market. The policy was signed into law in 

2013 and aims to offset the costs of hiring young, typically inexperienced, workers in a country where 

education is not always a reliable signal of ‘job readiness’ (National Treasury, 2016). The policy is 

structured as a two-year tax incentive to firms, where firms receive a tax deduction for hiring an eligible 

employee between the ages of 18-29, for a wage of less than R6 500 per month. Firms then have 24 months 

to claim a rebate for these workers, by which time, hopefully, these workers have accrued a satisfactory 

level of experience to either keep their current job or qualify for a new one. The incentive is structured so 

that for the first year the full tax rebate is due to the employer, and in the second year the rebate halves.  

In South Africa the ETI is currently the only demand-side policy mechanism being implemented to absorb 

excess labor supply. Early indications from research by Finn and Ranchhod (2015, 2016) based on labor 

force survey data were that the overall impact on employment was statistically insignificant, but evidence 

from MacLeod and Rankin (2016) using data from the South African Revenue Services (SARS) suggests 

positive effects. Between the introduction of the incentive, in 2013, and the end of 2015, over R2 526 billion 

in tax incentives were claimed by firms, supporting a total of 686 402 jobs. This translates into 5.1 percent 

of total jobs in the labor market (see Table 9 below). Further, 3.65 million youth were employed in March 

2015 and the ETI supported 15 percent of these jobs with monthly remuneration of less than R6 500. The 

workers in the ETI-supported posts were not highly-experienced, and 57 percent of them were not registered 

for tax before acquiring their job at the ETI-claiming firm.  

 

Table 9: ETI Claims and Jobs: Descriptive Statistics, 2013 – 2016 

 2013/4 2014/5 2015/6 

Duration of ETI Incentive 2 months 12 months 12 months 

Total ETI Claimed (Rand millions) 61.16 2 465 3 534 

Claims as a % of Total Fiscal Spending 0.04 0.2 0.3 

Number of Firms Claiming 13 399 32 368 - 

Number of ETI Supported Jobs 134 923 686 402 - 

ETI Supported Jobs as % of Total Jobs 1.02 5.10 - 

Number of Individuals in ETI Supported 

Jobs 
134 196 645 973 - 

Marginal Job Cost (R) 1 090 3 578 - 

Source: Bhorat and Thornton, 2016. 

In terms of the incentive’s efficacy, Bhorat and Thornton (2016) show that the take up has varied across 

different sectors. Figure 5, below, shows both the eligible and supported jobs in each sector, where the 

highest numbers of potential or eligible workers were in the financial and business services sectors, 

wholesale and retail trade, and manufacturing. Take-up of the incentive appears directly correlated with 

eligibility. One of the concerns over the ETI is that take-up of the incentive could displace the jobs of older 

workers. Research by MacLeod and Rankin (2016) found that there was a drop in the growth of full time 

equivalent jobs for workers aged between 30 and 35 among firms that claimed ETI, but the absolute number 

of this drop was small.  

 



Figure 5: ETI eligible and supported jobs by sector

 
Source: Bhorat and Thornton (2016) 

 

In addition to concerns over potential displacement effects, another fear is that the ETI would depress wages 

so that firms could claim the subsidy, and that it would lead to destructive churn as firms shuffle employees 

to maximize the benefits obtained from the incentive. Initial estimates by Bhorat and Thornton (2016), 

however, suggest that on the wage front at least there has been no noticeable depression. Instead median 

monthly wages for 18-19 year olds increased between 2013/4 and 2015/6 from R2 643 to R2 751.  

Another interesting dynamic to take into account is the structural incidence of youth unemployment and 

the interplay with the rise of TES placements (labor brokers). Since labor brokers usually employ young, 

relatively unskilled workers, in theory they should be claiming for the ETI. Bhorat and Thornton (2016) 

show that labor brokers had the highest eligible proportion of jobs for ETI, at 43 percent of the sector, or 

74 583 jobs (Table 10). Further, of the sample of 626 labor broking firms, 257 claimed for the ETI and of 

these, 31 percent were in the financial and business services sector. This reiterates the close connection 

between labor broking and the financial services sector. A final consideration of the ETI is its cost to the 

State, which can be measured very simply by the cost per job relative to other employment stimulation 

policies. The Manufacturing Competitiveness Enhancement Programme (MCEP), Clothing and Textile 

Competitiveness Programme (CTCP) and the Jobs Fund, cost between R32 000 and R66 000 per job. For 

the ETI this is far lower, the cost of the ETI lies between R2 700 and R4 500 per job, indicating that while 

there are legitimate concerns over the policy it is substantially cheaper to implement.  

 

Table 10: Summary statistics of labour broker presence in the ETI scheme 

Number of ETI Eligible Jobs  74 583 

Number of Jobs Claimed For 21 567 

Number of Firms 626 

Number of Firms Claiming 257 

% of Firms claiming for ETI 41 

Labour Broker Claim as % of Total ETI Claim Amount 9 

Labour Broker Eligible Jobs as % of Total Eligible ETI Jobs 11 

Source: Bhorat and Thornton, 2016 

 



Overall then, the early evidence from the ETI suggest that it is having some positive effect, which may 

increase over the medium term as take-up grows. Moreover, it is a cost effective policy. In the South African 

labor market it addresses a core consequence of the skills-biased growth by aiming to reduce the cost of 

employment and building skills simultaneously. Finally, the employment access the policy aims to provide 

for young people – even if temporary – is crucial. It is well-known that job experience matters for future 

employment, and those with no employment history, such as the youth, battle to enter the job market.  

 

Conclusion  

 

The South African labor market is facing a set of severe challenges and regulation together with policy 

interventions can play an important role in addressing these. In this note we have briefly attempted to 

describe the basic labor regulatory architecture in South Africa, how this shapes the functioning of the labor 

market, and in turn how some recent regulatory changes have impacted on employment. Regarding wage 

setting - we suggest that at present the sectoral minimum wage schedules are unlikely to be setting wages 

that lead to unemployment.  However, the introduction of the NMW may result in some employment 

adjustments by firms. This will become clear in due course, and will depend in part on the implementation 

of the NMW – the institutional arrangements, the exemptions process, how it relates to existing bargaining 

agreements and so on. Outside of minimum wage issues research shows that union membership does have 

an impact on wages, in the private and public sectors. Importantly, workers in the public sector receive 

substantially higher wages than those in the private sector, and this is in an environment of both wage and 

employment increases in the public sector over the last decade. 

 

Concerning labor market regulation, the literature suggests that regulation in South Africa is not overly 

restrictive or inflexible. The standard Doing Business Survey measures rank the country’s labor codes as 

being close to the world average in general – slightly higher for the difficulty of hiring and firing, but 

significantly below average for both the costs of firing and non-wage labor costs. What is not captured by 

these measures, however, is the extent to which employers actually comply with the labor codes, i.e. the 

extent to which the laws actually ‘bite’. Here there is evidence to suggest that a large number of employers, 

either by choice or ignorance, do not comply with basic aspects of the labor code. For example, many 

workers report earning sub-minimum wages, having no access to paid leave, not being registered for UIF, 

and not having a written contract. Institutions that are meant to deal with these and other forms of labor 

disputes – the CCMA and the Labour Courts are also important to consider. We argue that while the CCMA 

provides an accessible avenue for dispute resolution it can be costly for employers. Regarding the Labour 

Courts the literature suggests that the backlogs in this part of the legal system make this a very unattractive 

avenue for recourse. 

 

Finally, several recent regulatory changes in South Africa provide important lessons for thinking about the 

conditions induced for employment creation in the short to medium term. Evidence suggests broadly that 

the LRA amendment on the temporary employment services sector has had a negative impact on the 

employment of TES workers and will likely result in a longer term contraction in overall TES employment. 

It remains unclear what the effects on non-TES workers, in particular those with non-permanent contracts 

has been. The rapid growth in the TES sector, it must be noted also, is representative of firms implicitly 

viewing the labor regulatory regime as too restrictive for direct hiring.  The ETI on the other hand appears 

to have had a positive impact on the employment of young, first-time labor market entrants and should be 

seen as a successful and well-targeted micro intervention. The possible negative effects of this policy do 

not seem to be cause for concern at this stage. It thus suggests a platform for well-targeted regulatory 

changes to have an impact on employment over the longer run.  
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