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FOREWORD

Regional integration is increasingly recognized as a key avenue for promoting economic growth and reducing poverty.
Preferential trade agreements (PTAs) have become a central instrument of regional integration in all parts of the world.
Beyond market access and the progressive elimination of barriers at the border, PTAs are increasingly being used to address
a host of behind-the-border issues, also known as “deep integration” issues, in order to promote cooperation in the areas of
investment, trade facilitation, competition policy, and government procurement, as well as wider social issues related to the
regulation of the environment and the protection of labor and human rights.
While the multilateral route to trade integration remains the first-best option, the stalling of the Doha Round of negotiations has led to a temporary impasse. Countries—developed and developing alike—have turned to the regional or bilateral route. With close to 300 PTAs notified to the World Trade Organization, regionalism has become a reality on the
ground. Many countries are members of multiple PTAs, and the pace of negotiations on new agreements is accelerating.
While it has been known for a long time that the traditional preferential market access elements of PTAs are likely to be
suboptimal from a welfare perspective, as compared to multilateral or even unilateral liberalization, and that third parties
often suffer from these arrangements, policy makers around the world expect these costs to be dwarfed by the deep integration benefits of modern PTAs.
The purpose of this handbook on preferential trade agreement policies for development is to explore the various ways
in which policy makers and trade negotiators in the developing world can limit the costs and maximize the benefits of their
regional integration efforts. Today’s modern PTAs are shaping a broad and comprehensive reform agenda that developing
countries can adopt and implement with full ownership and mutual accountability. Preferential market access is no longer
the predominant motive. Increasingly important is the use of PTAs to promote competitiveness, upgrade production standards, liberalize services, modernize regulatory regimes, promote labor mobility, protect intellectual property, improve
governance, and foster transparency and the rule of law; and, in time, to help build common regional values and norms for
a more peaceful and prosperous world.
Open regionalism as a complement to a freer and more transparent, rules-based multilateral trading system has been
promoted by the World Bank for many years. Regional integration continues to play a positive transformational role in
Europe, North America, East Asia, and Latin America, and the same forces are poised to deepen integration in the Middle
East and North Africa, South Asia, and Sub-Saharan Africa. In the course of wide-ranging consultations on the World
Bank’s upcoming international trade strategy, regional integration and cross-border trade cooperation emerged as one of
the four main themes.
I hope that this handbook—the collective effort of some of the world’s most renowned trade economists—enhances the
understanding of various institutional arrangements and their possible development implications, thereby helping realize
the promise of open regionalism and trade for poverty reduction.
Mahmoud Mohieldin
Managing Director
World Bank Group
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Overview
Jean-Pierre Chauffour and Jean-Christophe Maur

Preferential trade agreements (PTAs) have become a cornerstone of the international trade system. The surge in
their number and scope is fast reshaping the architecture of
the world trading system and the trading environment of
developing countries. The integration of these diverse
agreements into a multilateral framework that facilitates
the expansion of trade is likely to be one of the main challenges facing the world trading system in the coming years.
Hundreds of preferential agreements—free trade agreements and customs unions that involve reciprocal tariff
reductions—are currently in force, including close to 300
that had been notified to the World Trade Organization
(WTO) as of end-2010. Such a proliferation of regional
and bilateral PTAs, together with the sluggishness of Doha
Round negotiations toward a new multilateral trade agreement, pose serious challenges to the promotion of a more
open, transparent, rules-based multilateral trading system.
Although PTAs may promote development, they necessarily discriminate against nonmembers and can therefore
lead to trade diversion in a way that hurts both member
countries and excluded countries. At the same time, PTAs
create larger and more competitive markets and benefit
producers and consumers through economies of scale and
lower prices, among other effects. Beyond market access
motives, PTAs are increasingly used as engines of change in
many developing countries, to promote, implement, and
lock in reforms in a wide range of policy areas such as
investment regimes, competition rules, and government
procurement.
In many developing countries, regional integration has
become a key means of promoting economic growth and
fighting poverty. In fact, no low-income country has managed to grow and sustainably reduce poverty without
global or regional trade integration. In the short term,
regional trade contributes to growth by expanding markets
for goods and services. In the medium to long term,
regional integration contributes to growth through

improvements in productivity brought about by the transfer of improved technology, learning by doing, and
increased competition. Bilateral or regional integration can
be an important engine of trade competitiveness, both for
small, very poor, landlocked countries and for less regionally integrated or diversified middle-income countries.
At the same time, the multitude of PTAs is becoming
cumbersome to manage for many developing countries.
As agreements proliferate, countries become members of
several different agreements. The average African country,
for instance, belongs to four different agreements, and the
average Latin America country belongs to seven. This
creates what has been referred to as a “spaghetti bowl” of
overlapping arrangements, often with different tariff
schedules, different exclusions of particular sectors or
products, different periods of implementation, different
rules of origin, different customs procedures, and so on.
The proliferation of bilateral and regional PTAs may
undermine progress toward a more open, transparent, and
rules-based multilateral trading system.
This Handbook offers an introduction to the complex
world of modern PTAs. It follows in the steps of earlier,
seminal World Bank publications on the economics and
practice of PTAs, notably New Dimensions in Regional Integration (De Melo and Panagariya 1996), Trade Blocs (World
Bank 2000), and Regional Integration and Development
(Schiff and Winters 2003). Supplementing these earlier
publications, this volume aims at taking its audience
beyond the traditional market access paradigm to consider
more broadly and systematically the numerous regulatory
policy dimensions that are contained in modern PTAs. In
particular, it offers a framework for understanding a number of behind-the-border policies typically covered in
PTAs, including labor mobility, investment, trade facilitation, competition, and government procurement, as well as
other societal and more normative policies related to intellectual property, environment, labor rights, and human
1
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rights. These latter are increasingly among the policies
driven by powerful trading blocs as they strive to influence
developing countries and the evolution of the global trading system.
The Handbook is also inspired by the numerous
requests received by the World Bank from developing
countries or groups of developing countries worldwide for
advice on PTAs, including those currently being negotiated, as an aid in understanding the obligations and the
possible economic and development implications of various provisions. In light of these requests, and in view of the
growing but fragmented knowledge on PTAs, the Handbook seeks to provide a first point of entry into the issues,
to inform the policy debate in this area, and to help trade
policy makers, researchers, and practitioners, among
others, better understand and navigate the world of PTAs.
In particular, the book has been written with a view to
informing policy makers and trade negotiators in developing countries about the economic and development
implications of different approaches to the most important sectoral provisions in PTAs. The ultimate objective of
the Handbook is to help developing countries use PTAs
proactively, as instruments to bolster their trade competitiveness and leverage the global economy to promote
growth and poverty reduction.
The content of the Handbook is largely nontechnical
and has been written to be accessible for a large audience
of policy makers, general academics, and other stakeholders who are not necessarily economists or legal specialists. It is designed to be used for both graduate and
undergraduate teaching in economics, international relations, political science, and law, but it may also be of special interest to informed readers who may not have
detailed knowledge of all aspects of PTAs. One of its key
objectives is to offer an entry point to specialized areas
covered in PTAs. For this reason, each chapter can be
read independently, as a guide to the most salient issues
arising in PTAs today. Given the rapidly evolving nature
of many issues discussed in the Handbook, the volume is
to be regarded as a window into the issues covered by
PTAs, not as a definitive appraisal.
Although the global evolution of preferentialism
betrays the influence of particular countries and integration initiatives, the Handbook purposely chooses not to
discuss as stand-alone issues important bilateral or plurilateral initiatives led by large economies such as the
European Union (EU) and the United States. Rather, it
refers throughout to specific relevant examples. The focus
is chiefly to promote understanding, from an analytical
perspective, of the links between sectoral issues in deep
integration and preferential liberalization and the implica-

tions of these links for development, rather than to assess
the individual merits of given PTA initiatives.
The remainder of this overview offers a brief survey of
the contents of the Handbook to help readers navigate
among the topics and to put the various parts in perspective.
A Road Map of the Handbook
This volume consists of 22 mostly original and unpublished chapters written by renowned international trade
academics and experts. They originate from the course on
preferential trade agreements designed by the World Bank
Institute and from the regional integration work of the
World Bank’s International Trade Department.
Chapter 1 highlights the main theme and raison d’être
of the Handbook: that modern PTAs are essentially preoccupied by a wide range of behind-the-border and deep
integration issues that represent considerable opportunities and challenges for low-income countries, beyond the
benefits of market access. Chapter 2 maps the landscape of
regionalism, chapter 3 presents the economic theory of
PTAs, and chapter 4 describes the characteristics of potentially development-friendly PTAs. Chapter 5 examines the
specificities of customs unions, one of the most advanced
forms of PTA. Chapter 6 discusses the tension between
regionalism and multilateralism. Next, chapters 7 through
17 survey current practice in the main policy areas typically
covered in PTAs: agriculture policy, rules of origin, product
standards, technical barriers, trade remedies, services, labor
mobility, and deep integration areas related to investment,
trade facilitation, competition policy, and government
procurement. Chapters 18 through 21 review a number of
more normative issues that are increasingly incorporated
into PTAs—intellectual property, environment, labor
rights, and human rights. Chapter 22 closes the volume
with a discussion of the cross-cutting issue of dispute
settlement in PTAs.
From a methodological standpoint, each policy area
has been researched with a set of generic questions in
mind. How do provisions in a given policy area compare
across selected relevant PTAs and (when applicable) with
WTO rules? What are the legal and economic implications
of different formulations? Are there particular economic
development benefits or costs associated with different
approaches? To what extent are third parties being discriminated against, and are PTA provisions conducive to
open regionalism? How binding are the provisions in the
short term and the longer term? What dispute settlement
mechanisms would be used in case of disagreements, and
how? Are there particular approaches (e.g., hard law versus soft law) that can be advocated or that should be
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avoided? What are the implications of the provisions for
building up institutions and for technical assistance
needs? To what extent do the provisions help deliver
regional public goods or tackle market failures that are
regional in nature?
Beyond Market Access
Beyond market access, PTAs have become potential
instruments of choice for many developing countries for
promoting wide-ranging reforms and promoting ownership, mutual accountability, and results. In chapter 1, JeanPierre Chauffour and Jean-Christophe Maur discuss
why, for many low-income countries, PTAs are increasingly the core of a credible development strategy for
accelerating economic growth and reducing poverty.
Choosing meaningful issues, with the right partner, with
adequate technical assistance, and employing a cooperative
approach, may bring about substantial progress toward liberalization and can serve as a positive signal or trigger for
more challenging areas. To be sure, the maintenance of
high border barriers toward third parties entails discrimination and costs, and traditional PTAs clearly represent an
inferior solution compared with multilateral liberalization.
But market access is no longer the only or even the main
item on the agenda of negotiators, especially those of
developing countries, since deep integration really involves
the contemplation of a domestic reform strategy. In this
respect, prioritization of core objectives should be a central
consideration of negotiators.
From a theoretical standpoint, the economic paradigm
of traditional or shallow PTAs does not necessarily apply to
deep and comprehensive PTAs. Concepts such as mercantilist reciprocal liberalization, trade creation and diversion,
or a textual approach toward the design of PTAs may still
underpin the reasoning of many policy makers, but they
are often not valid, or only partially explanatory, for deep
integration liberalization. Discrimination is still an issue in
deep PTAs, but it may not be the pervasive problem it is in
goods-only PTAs, especially if the principle of open access
to any regulatory treatment is respected.
More worrying than discrimination, perhaps, in view of
the desirable objective of multilateral liberalization, is the
inherent complexity created by overlapping and conflicting
regulatory regimes in the myriad of PTAs. This concern is
already clearly identified, and the call for multilateralizing
regionalism already voiced, in the WTO. Complexity
requires that some core principles should be followed. The
key to making PTAs complementary to a nondiscriminatory multilateral system and supportive of development is
to strive for open regionalism in the shape of agreements
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characterized by low external barriers to trade, liberalized
services markets, nonrestrictive rules of origins for services
as well as for goods, a focus on reducing transaction costs
at borders, and transparency and the availability of due
process.
Another answer to complexity, and one not sufficiently
considered, according to the authors, by developing countries, is selectivity. Liberalization is a complex matter, not
only from a capacity standpoint, but also politically. Overloading the negotiating agenda (which will later become
the implementing agenda) creates a distraction from what
may be achievable and where gains may be the most
important. Agreements bloated by too many issues may
lose significance and fail to achieve much.
Finally, the dynamics of North-South, South-South, and
North-North PTAs differ considerably. Asymmetric agreements make cooperation less easy and may provide less
scope for transnational public goods and mutual recognition but may open greater prospects for lock-in and for
access to imported regulatory regimes, when needed. Market access considerations will dominate for the small partner, whereas the larger partner will seek, beyond that, to
diffuse its regulatory norms, including values norms, and
to trigger competitive liberalization effects in partner
countries.
Landscape
Today’s multilateral trading system is characterized by a
criss-crossing web of ever more complex PTAs. In chapter 2,
Rohini Acharya, Jo-Ann Crawford, Maryla Maliszewska,
and Christelle Renard survey the landscape of PTAs and
note that recent developments and trends can be summed
up in a number of stylized facts:
• PTAs have become ubiquitous, and participation in
PTAs is becoming more diverse, spreading to most geographic regions, especially East Asia and the Pacific.
North-South preferential partnerships are on the rise, as a
number of developing countries elect to forgo unilateral
programs such as the generalized system of preferences
(GSP) in favor of reciprocal agreements. Cross-regional
agreements are also expanding, in an attempt to keep on
a level playing field with other countries that are also
gaining preferences.
• There is some consolidation of PTA networks as bilateral
relationships are replaced by plurilateral PTAs among the
same partners. This is the case, for instance, in Latin
America. Agreements between regional blocs—for example, between the European Free Trade Association (EFTA)
and the Southern African Customs Union (SACU)—are

4

Jean-Pierre Chauffour and Jean-Christophe Maur

also on the increase. In Asia, countries long resistant
to preferential trade liberalization are catching up,
with the emergence of plurilateral PTAs that coexist
alongside bilateral PTAs involving the same sets of
partners.
• The structural configuration of PTAs is changing,
with bilateral PTAs becoming increasingly the norm.
Such PTAs can be concluded more rapidly, and they
confirm a shift away from using PTAs as a means of
forging traditional regional partnerships among geographically proximate countries and toward using
them to negotiate strategic, bilateral market access,
often among countries in different regions. Indeed,
cross-regional PTAs account for two-thirds of those
currently under negotiation.
• The regulatory scope of PTAs is rapidly becoming
broader and deeper. On issues that fall under the current mandate of the WTO, some countries have elected
to take on bilateral commitments that exceed those they
have accepted at the multilateral level—that are
“WTO+.” In addition, some countries are undertaking
“WTO-extra” commitments in PTAs on issues that lie
outside the current WTO mandate.
• For a number of plurilateral PTAs, intra-PTA imports as
a share of total imports have increased, and both intraPTA exports and total exports have grown. PTA partners
in selected plurilateral PTAs seem to trade more internally than would be expected in the absence of a PTA,
and the impact on extra-PTA exports and imports is
largely positive.
Economics
The theoretical effect of PTAs depends on the efficiency
with which economic resources are allocated within and
among countries as a result of partial trade liberalization,
as opposed to full and multilateral liberalization. Chapter 3,
by Richard Baldwin, provides a comprehensive review of
the theoretical economic foundation of PTAs. PTAs generate a number of static effects that lead to a one-time reallocation of resources. The first effect is that exporters from a
country that is enjoying lower (preferential) tariffs will
benefit from the improved market access. A second, opposite, effect is that countries left outside the preferential
trade area will lose out as their trade with PTA members is
displaced by trade between members. A third, and largely
uncertain, static effect is that PTAs may divert trade and
enable producers from within the PTA to displace other,
more efficient producers that had been able to serve the
market when all faced the same tariff regime. Diversion
concerns can be addressed through lump-sum transfers

within the PTA to ensure welfare gains for all. The potential negative effect of PTAs on third countries could be
addressed by lowering PTA external tariffs to leave the
third countries’ trade levels unchanged. Even though this is
rarely how PTAs operate in practice, they are, in theory, not
necessarily bad for world welfare, from a static perspective.
There is more to the economics of PTAs than the mere
mechanistic static effects. PTAs can generate complex
dynamic gains that operate by changing the rate at which
new factors of production, mainly capital, are accumulated. Signers of regional trade deals have long emphasized
the importance of the dynamic, or growth, effect of PTAs,
which may sensibly alter the economic benefits of preferential liberalization. One of the mainstay justifications for
PTAs is the belief that uniting small economies will make
regional firms more efficient and more competitive by
allowing them access to a bigger market. Indeed, in the
presence of imperfect competition and economies of scale,
the size of the market matters. Preferential liberalization
and defragmentation of national markets lead immediately
to more competition because more firms are present in the
market. This, in turn, results in industrial restructuring
and upgrading because firms need to grow to cover their
costs in the more competitive environment, and the least
efficient firms exit the market. In the end, the region is left
with a more efficient industrial structure, with fewer, bigger, more efficient firms competing more effectively with
each other.
A further dynamic effect from preferential liberalization may stem from the location decisions of firms in the
PTA—a source of potential distributional impact within
the preference zone. Firms may benefit from the existence
of positive externalities (or agglomeration forces) associated with being located close to where markets and other
producers are. However, there are also negative externalities (or dispersion forces) linked with geographic concentration, such as higher cost for land or labor. The balance
of agglomeration and dispersion forces is altered with
preferential liberalization, but in a complex way. In theory,
lowering trade costs reduces dispersion forces but also
diminishes agglomeration forces. The alteration of the
balance has implications that are potentially important—
but are indeterminate in theory and case-specific—for
the location decisions of firms. Members of a PTA are
thus likely to benefit unequally from these complex
dynamic gains.
North-South PTAs
Issues related to the distributional effects of PTAs among
their members are of particular concern in the context of
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agreements between developed and developing countries.
In chapter 4, Bernard Hoekman discusses the key development policy challenges associated with North-South PTAs
and offers a number of rules of thumb and approaches for
making these PTAs development friendly. North-South
PTAs should strive to remove barriers to trade in the developed country for the products that the developing country
produces; to lower trade barriers in the developing country
partner or partners that raise the prices of goods and services consumed by firms and households; to promote more
general liberalization based on the most favored nation
(MFN) principle, as this best serves global development
prospects; to support the adoption of complementary
measures and actions that allow the potential benefits of
trade opportunities to be realized; and to create mechanisms through which the private sector can be regularly
informed of progress with implementation of the PTA and
can provide feedback to authorities.
Achieving these objectives requires that changes be
made in the way North-South PTAs are usually designed.
If the goal is development, a first overarching objective
should be far-reaching liberalization. This can be achieved
through a redesign of the approach to PTAs: high-income
countries should liberalize in all sectors (not just “substantially all”), on a preferential basis, with liberal and simple
rules of origin. Developing-country signatories should
reduce their tariffs and apply negotiated trade policy commitments on an MFN (nondiscriminatory) basis.
A second necessary change is to build in significant policy flexibility, as well as stronger accountability mechanisms. The goal should be to use PTAs as a tool for helping
developing-country governments pursue priority national
regulatory policy objectives, rather than have these objectives dictated by the trade partners. Economic cooperation
based on institutions that help identify good practices
would be a desirable and risk-free way forward. An
important corollary is that governments should be held
accountable for performance and outcomes. This requires
mechanisms that generate the necessary information—an
area in which the private sector has an important role
to play.
A third plank of a development-focused approach is
expanded development assistance. Such aid should not be
limited to the issues that are covered by an agreement, and
it should be aimed at improving trade-related regulation
and its implementation, as well, including services inputs,
both public (government services such as customs and
trade facilitation) and private (transport, distribution,
finance, etc.). The extension of the PTA agenda to regulatory
issues can be beneficial to developing countries, especially if
accompanied by financial transfers and technical assistance
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that help implement PTA disciplines and enhance their
credibility. But deep and comprehensive PTAs between
developed and developing countries also bring new risks.
The proposed norms will not necessarily benefit the developing countries if the provisions limit policy freedom in
inappropriate ways or lead to the allocation of resources to
activities that yield few immediate benefits or are complex
and costly to implement.
Customs Unions
A customs union (CU) is a trade agreement whereby countries preferentially grant tariff-free market access to imports
from each other and agree to apply a common external tariff (CET) to imports from the rest of the world. It is one of
the most advanced forms of PTA and generally requires
considerable coordination among members. In chapter 5,
Soamiely Andriamananjara observes that CUs have recently
become less popular than simple free trade agreements
(FTAs). This trend reflects the nature of the current wave of
regionalism, which is characterized by smaller crossregional deals, flexibility, selectivity, and, most important,
speed. Recent FTAs tend to be more pragmatic than their
precursors and to focus more on strategic commercial market access and less on geographic considerations or political
ambitions. By contrast, CUs are usually set up by a relatively
large number of geographically contiguous countries and
involve a certain loss of policy-making autonomy.
When a country joins a CU, it agrees to relinquish some
of its national sovereignty over the formulation and implementation of trade policy. The implication is that a CU
member considers the loss of some autonomy to be more
than offset by the economic benefits of securing access to a
larger and more harmonized regional market and of
enhancing the depth and effectiveness of the ongoing
regional integration process. Some regional groupings consider the establishment of a CU a prerequisite or a necessary step toward the future establishment of some deeper
form of economic integration, such as a common market.
Other groups regard a CU as a useful way of pooling countries’ market power, coordinating their trade policies, and
combining their negotiating powers to deal advantageously
with the rest of the world.
The establishment of a CU involves reaching consensus
on three other important issues not relevant to PTAs. First,
members need to agree on a CET. The economic impact of
the CU will be closely related to the degree of discrimination it entails, which depends on the selected tariff level. A
higher CET entails more trade diversion and greater net
welfare loss (although different economic agents will be
affected differently). Whether CUs lead to higher external
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tariffs remains an open question. A number of arguments
seem to suggest that CUs engender more protectionist
pressures than PTAs, but this is an empirical question to
which the existing literature has not been able to provide
an unequivocal answer.
Second, members need to decide where and how to collect CET duties: at the initial port of entry into the CU, or
at the final import destination. Collecting import duties at
the first port of entry could facilitate freer movement of
goods within the CU and minimize intra-CU border controls, but it requires the appropriate institutional capacity
to administer the revenues and, most important, a high
level of trust among members. Most existing CUs allocate
revenues according to the final destination principle,
which requires sophisticated administrative measures for
identifying the end destination of each shipment entering
the union.
Third, members have to decide which mechanism to use
for managing CET revenues. In some cases, the CU allocates (a fraction of) these revenues to a joint fund to
finance regional development initiatives. Pooling customs
revenues presupposes a high level of coordinating capacity
and a certain degree of trust among members and is more
likely to be sustainable when tariff revenues do not constitute an important part of government revenue for individual members. In other cases, customs revenues are treated
as the property of individual members and are allocated
either according to the final destination or in line with an
agreed sharing formula.
The collection and allocation of customs revenues in a
CU setting is clearly an area in which harmonization of
border management (e.g., customs procedures), cooperation, and modernization, along with capacity building,
could be critical.
PTAs and Multilateral Liberalization
In chapter 6, Richard Baldwin and Caroline Freund discuss
the relative merits of preferential liberalization and the circumstances under which PTAs are more likely to serve as
building blocks for greater multilateral trade liberalization
than to pose stumbling blocks. On the positive side, PTAs
have offered a popular way for countries to liberalize their
trade policies and gain market access. Countries are often
unwilling to liberalize on their own because they count on
tariffs to raise tax revenues and, at times, protect domestic
sectors. Reciprocal liberalization in the context of PTAs
makes liberalization easier because the increased market
access may counter the political-economy forces opposing
liberalization. PTAs do, however, generate trade diversion
and trade preference rents and these distortions alter the

trading partners’ incentives for further liberalization. A key
question about the proliferation of PTAs, beyond their
direct welfare impact for the countries signing them, therefore relates to their systemic effects on the world trading
system. Are PTAs—leaving aside the objective of mutually
beneficial multilateral reduction of trade barriers—a force
for good or for bad? This question raises the more general
question of the interaction between PTAs and the multilateral trade system. Do PTAs influence multilateral liberalization, or is it the other way round? Or do they influence
each other?
A traditional view among economists is that PTAs form
a stumbling block in the path to freer multilateral trade.
First, market access preferences granted in PTAs create
incentives to resist multilateral liberalization, which would
erode these preferences by reducing external MFN tariffs.
Second, market access preferences are used as bargaining
chips by preference-granting nations against nontrade
concessions. Third, countries tend to choose to pursue liberalization with trade partners in areas that are less likely to
affect politically sensitive sectors, while still offering liberalization gains. Moving toward further liberalization may
mean undertaking much more politically difficult liberalization that will affect the sensitive sectors.
At the other end of the spectrum of economic analysis
are theories supporting the idea that PTAs could be
building blocks for overall freer trade. Liberalization
would beget liberalization in reciprocal negotiations,
generating a virtuous circle, as exporters are transformed
from bystanders in the tariff debate to antiprotectionists
motivated by the prospect of market access. The initial
reciprocal tariff cuts in PTAs may start a liberalization
juggernaut rolling.
So far, there is little systematic empirical evidence that
regionalism is overwhelmingly bad for the multilateral
trade system, as some had feared. Analyses tend to show
complementarity between PTA and multilateral tariff liberalization. Most empirical studies find trade creation
effects in PTAs, with trade diversion as the exception.
According to the natural trading partner hypothesis, countries tend to engage in PTAs with only those partners that
can offer positive welfare gains. Among the selection criteria for such natural partners are geography and lower trade
costs, large economic size, and economic complementarities (e.g., factor endowments and difference in economics
size). The complementarity effect is stronger in sectors in
which trade bloc partners are more important suppliers,
which is precisely where trade discrimination would be
more disrupting.
There is, however, also evidence of PTAs’ acting as stumbling blocks. The United States and the European Union
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liberalized less during the Uruguay Round of multilateral
trade negotiations in sectors in which preferences were
granted.
Agriculture
Turning to the key chapters of PTAs, a first consideration is
often to decide whether to include agriculture as part of the
negotiations and PTA commitments. In chapter 7, Tim
Josling discusses the challenges and opportunities associated with the incorporation of agriculture into PTAs. The
challenges have to do with the additional competition
faced by domestic agriculture from regional partners that
may be lower-cost producers or that, in the case of bilateral
agreements with developed countries, may have significantly better marketing and trade infrastructure. The policy dilemma is whether to subject domestic agriculture to
further competition in the hope that the farm sector will
respond by undertaking structural and technological
change and becoming competitive regionally and, eventually, globally. Given adequate safeguards—in particular, to
avoid import surges—the better strategy would be to
attempt to develop a competitive agricultural sector, but
the political economy does not always allow it.
As with other PTA chapters, the opportunities from
incorporating agriculture in PTAs go far beyond the gains
from trade creation. They include collective action on
research, market development, and health and safety regulations, as well as cooperation on trade policy and on
approaches to development agencies and donors. Where
these arrangements have worked well, regional markets
have been established, health and safety regulations have
been harmonized or made more compatible, and trade has
developed through investment, as firms have realized the
potential of closer market integration. By contrast, when
PTAs opt to exclude some or all agricultural sectors from
the pressures and opportunities that come with freer
regional trade, agricultural markets often remain confined
within national borders or focused on traditional trade
exchanges with overseas partners.
Overall, the dearth of empirical studies on economic
integration in agricultural markets makes for a lack of clear
guidance for policy makers. To help close that gap, the
chapter provides a brief review of experience with agricultural provisions in selected PTAs. The issues common to all
PTAs, as they contemplate the agricultural component of
the agreement, include the way in which tariffs are cut, the
use of tariff-rate quotas to open up markets on a progressive basis, the employment of safeguards to help domestic
sectors cope with import surges, the treatment of subsidies
(both domestic and on exports), and the provision of
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public goods. In the case of regional PTAs, the treatment of
these issues will determine the extent to which the expansion of intrabloc markets can lead to scale economies and
the rationalization of production and investment. In the
case of bilateral PTAs among countries that are not in
the same region, there is less potential for economies of
scale and productivity gains, but PTAs could still offer a
way to secure market access for agricultural exports and
to benefit from (at least temporary) advantages over
excluded competitors.
Rules of Origin
At the heart of the preferential regime of PTAs are the rules
of origin (ROOs) that determine the eligibility of products
to receive preferential access. In chapter 8, Paul Brenton
reviews the rationale and practice of rules of origin in
PTAs. The justification for preferential rules of origin is
to prevent trade deflection or simple transshipment,
whereby products from nonparticipating countries are
redirected through a free-trade partner to avoid the payment of customs duties. These rules, however, can be
manipulated to achieve other objectives, such as protecting
domestic producers of intermediate goods. Restrictive
rules of order that go beyond what is necessary to prevent
trade deflection could raise the economic costs of supplying
the markets of preferential partners and the administrative
costs of proving conformity with the rules. These costs will
constrain market access relative to what is promised on
paper in the trade agreement. The rules of origin are therefore a key element determining the magnitude and distribution of the economic benefits that accrue from PTAs.
There is no simple and standard set of rules of order
that can be identified as performing the task of preventing
trade deflection. Three main criteria are used to establish
whether a product imported from a partner that contains
inputs from other countries has undergone sufficient processing or a substantial transformation: (a) a change of tariff classification; (b) a minimum amount of domestic value
added; or (c) use of a specific manufacturing process. No
one method is dominant; each has its advantages and disadvantages, and different rules of origin can lead to different determinations of origin. Other features of the rules of
origin that can influence whether origin is conferred on a
product include cumulation, which allows producers to
import materials from a specific country or regional group
of countries without undermining the origin of the product; tolerance, or de minimis, rules, which allow a certain
percentage of nonoriginating materials to be used without
affecting the origin of the final product; and the absorption
principle, which provides that parts or materials that have
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acquired originating status by satisfying the relevant rules
of origin for the particular product can be treated as
being of domestic origin in any further processing and
transformation.
Restrictive rules of origin constrain international specialization and discriminate against small, low-income
countries where the possibilities for local sourcing are limited. Simple, consistent, and predictable rules of origin are
more likely to foster the growth of trade and development.
Rules of origin that vary across products and agreements
add considerably to the complexity and costs of participating in and administering trade agreements. The burden of
such costs is particularly heavy for small and medium-size
firms and for firms in low-income countries. Complex
systems of rules of origin add to the burdens of customs
services and may compromise progress on trade facilitation. Specification of generally applicable rules of origin,
with a limited number of clearly defined and justified
exceptions, is appropriate if the objective is to stimulate
integration and to minimize the burdens on firms and customs services in complying with and administering the
rules. Producers should be given flexibility to meet origin
rules by, for example, specifying in the rules that the products may satisfy either a change of tariff requirement or a
value added criterion.
Preferences granted by member countries of the Organisation for Economic Co-operation and Development
(OECD) would be more effective in stimulating exports
from developing countries if they were governed by lessrestrictive rules of origin; ideally, specific rules of origin
should be designed, and producers in developing countries
should be able to gain preferential access to all developedcountry markets if their product satisfies a single origin
test. Restrictive rules of origin should not be used as tools
for achieving economic development objectives—they are
likely to be counterproductive. The potential benefits of
trade agreements among developing countries can be substantially undermined if those agreements contain restrictive rules of origin.
Trade Remedies
The diversity of PTA types, ranging from goods-only
agreements to customs unions, means that the political and
economic demands for trade remedy provisions vary
greatly across PTAs. In chapter 9, Thomas Prusa shows that
the proliferation and diversity of PTAs have produced a
complicated pattern in the use and inclusion of trade remedy provisions across PTAs that defies simple characterization. Whereas some PTAs contain long discussions of trade
remedy rules, others do not even mention trade remedies.

Furthermore, provisions differ significantly for the same
country across different PTAs, and countries do not commonly incorporate the same trade remedy provisions in all
their PTAs. In some cases, trade remedy provisions in PTAs
make protection easier, but in most cases, the additional
rules in PTAs tend to make protection harder to impose.
Any country considering entering into a PTA should therefore consider carefully what provisions potential partners
have included in prior agreements.
Another finding of the chapter is that PTAs are less
likely to alter existing countervailing duty provisions than
they are either antidumping or global safeguard rules. This
is partly because few PTAs have created common policies
on subsidies and state aid. Without such rules, and given
the global nature of subsidy distortions, there appears to
be little motivation for PTAs to limit the application of
countervailing duties against members. PTA provisions
regarding antidumping, countervailing duties, and global
safeguards generally make protection more difficult to
impose than do the existing WTO rules; that is, these provisions are WTO+. They work against protection through a
combination of additional specific rules that relax the
threshold and duration of application of measures and
through the creation of institutions that help to defuse disputes. By contrast, PTA provisions on bilateral safeguard
actions (e.g., transition safeguards and special industry
safeguards) offer new avenues for PTA members to restrict
intra-PTA trade.
Overall, the evidence shows that PTAs reduce the incidence of intra-PTA antidumping and safeguard disputes.
At the same time, there appears to be an increase in actions
against non-PTA members. So, although the liberalization
effects of PTA tend to be reinforced by global safeguard
and antidumping rules in PTAs, the trade diversion effects
can also potentially be reinforced. In addition to the discrimination introduced by preferential tariffs, PTAs can
lead to increased discrimination against nonmembers
through more frequent trade remedy actions against them.
Overall, the chapter calls for vigilance about the impact of
trade remedy provisions in PTAs. The sheer number of
PTAs with trade remedy rules is heightening the prominence of the issue.
Standards
Provisions relating to the management of standards for
protection of human, animal, or plant life or health are
now a common feature of most PTAs. In chapter 10, JeanChristophe Maur and Ben Shepherd discuss the unique
role that PTAs can play in reducing standards barriers to
trade through the recognition of equivalence of rules and
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procedures. They observe that standards provisions in
PTAs are likely to have welfare-enhancing effects on participating members. Although standards are classified as one
of many nontariff barriers—the relative importance of
which is growing with the decline in tariff duties—an
important economic distinction is that standards serve a
different policy objective than simple discrimination against
foreign goods. Standards represent a quasi-regulatory
means of pursuing important public policy objectives such
as environmental protection, consumer safety, food quality,
and compatibility between different types of apparatus.
The policy objective should therefore not be to eliminate
standards but to make them more efficient and cost
effective.
Harmonization to international standards is an effective
way of reducing the duplication of costs of complying with
different sets of standards. Standards harmonization may
also facilitate market access and enable countries with no
or inefficient standard policies to put better practices in
place. But it does mean compromising governments’ ability
to set national standards that may better fit the needs
of local industries and consumers.
There are, broadly, two models for dealing with standards measures in PTAs. Where the European Union is
involved, the agreement often expects the EU partner
country to harmonize its national standards and conformity assessment procedures with those of the EU. PTAs in
the Asia-Pacific region and those in which the United
States is a partner typically address problems resulting
from different national standards and conformity procedures through a preference for international standards
or the use of mutual recognition mechanisms. Both
approaches can be successful in reducing the negative
impact of different standards and conformity assessment
procedures, but there is a risk that they can introduce into
global markets de facto discrimination, particularly against
developing countries, because achieving conformity in
technical standards requires capacity and resources.
Standards indeed have the potential to discriminate
against nonmember countries when mutual recognition
agreements are not open to third countries or when harmonization is not carried out on the basis of internationally agreed standards. As in the case of contingent
protection measures and restrictive rules of origin, standards may end up raising external barriers against countries outside the PTA, thus eroding some of the benefits of
multilateral liberalization. Good practices regarding standards in PTAs usually promote institutional arrangements
to supervise the effective implementation of standards
provisions. Important objectives of such arrangements are,
most frequently, transparency, the diffusion of expertise,
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and consultations on legal and administrative matters
through regular dialogue.
Standards, in Practice
Andrew Stoler, in chapter 11, discusses specific best-practice
provisions in PTAs concerning the treatment of technical
barriers to trade (TBTs) and sanitary and phytosanitary
(SPS) measures. He recommends that the parties to a PTA
aim at using international standards whenever possible
because doing so guarantees a high level of protection in
the integrated market and makes it easier for third parties
to trade into that market. If the parties to the PTA decide to
pursue harmonization of their standards and conformity
assessment procedures, they should accept that it might be
necessary to limit harmonization to essential health and
safety standards and to rely on mutual recognition and
equivalence techniques for other areas. Where one partner
is less developed than the other, the PTA will have to
include technical assistance and capacity-building measures
to assist the institutions and exporters of the developingcountry partner in adjusting to harmonization.
If technical regulations and conformity assessment
procedures cannot be harmonized, it is important for the
purposes of the PTA that the parties work to eliminate
requirements for duplicate or multiple measures or tests
for the same product. This is particularly important for
small and medium-size enterprises that cannot afford the
high cost of meeting differing regulations and testing
regimes. Mutual recognition agreements (MRAs) are
important tools in this respect.
Transparency is important for business and consumers
in this area of international trade. PTA partners should
consider incorporating WTO+ notification obligations
and a commitment not to implement any technical regulation or SPS measure until it has been published and
comments by the PTA partner have been taken into account.
It is recommended that the PTA be drafted as a “living
agreement” with a commitment to a work plan or prioritization of problem resolution through harmonization,
mutual recognition, equivalence measures, and other
policy tools that enable elimination or mitigation of traderelated problems over time. PTA provisions on TBTs and
SPS measures should be legally binding, through a judicious combination of “soft” and “hard” law. The provisions
should provide a pathway that permits integration to
evolve and deepen over time by allowing the gradual resolution of TBT and SPS issues in the bilateral relationship.
Such a pathway should be considered an integral part of
any PTA that aims to deal effectively with standards, certification, and conformity assessment problems. Eventual
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recourse to the PTA dispute settlement provisions should
be an option, along with recourse to the WTO Dispute
Settlement Understanding (DSU).
Finally, PTA parties should agree to an overall commitment always to apply technical regulations and conformity
assessment procedures on a national treatment basis and to
allow third parties whose technical regulations and conformity assessment procedures can be demonstrated as
being equivalent to the level agreed to by the PTA partners
to benefit from the arrangements between the partners. A
commitment to open regionalism would help ensure that
the PTAs support the multilateral system.
Services
In recent years, increasing numbers of PTAs have sought to
include provisions on liberalizing cross-border trade in services, investments in goods- and services-producing activities,
and the temporary movement of business people. In chapter
12, Aaditya Mattoo and Pierre Sauvé show that liberalization
of trade in preferential services differs fundamentally from
liberalization of trade in goods in that the effect of many
restrictive measures in services trade (given their regulatory
nature) is to increase the costs of operation faced by foreign
providers without necessarily generating equivalent domestic rents. There is therefore little or no cost to granting preferential access for services trade because there is little or no
revenue to lose. In such circumstances, preferential liberalization will necessarily be welfare enhancing, but countries
outside the preferential arrangement may lose.
PTAs covering services tend to follow two broad
approaches with respect to liberalization of services trade
and investment. Some PTAs tend to replicate the use, found
in the General Agreement on Trade in Services (GATS), of a
positive-list or hybrid approach to market opening whereby
agreements list sectors, subsectos, and modes of supply in
which governments are willing to make binding liberalization commitments; others pursue a negative-list approach,
in which exceptions to liberalization are listed. More than
half of all the PTAs concluded to date that feature services
provisions use a negative-list approach. Such agreements
are more prevalent in the Western Hemisphere, reflecting
the influence of the North American Free Trade Agreement
(NAFTA), and in agreements conducted along North-South
lines (with the exception of the EU and EFTA agreements).
Although both approaches can in theory generate broadly
equivalent outcomes with respect to liberalization, as a practical matter, a negative-list approach can be more effective
in locking in the regulatory status quo. In addition, the
process of “getting there” tends to differ; a number of good
governance–enhancing features are associated with negative

listing, most notably in the area of transparency. Studies
devoted to the practice of preferential market opening
suggest that North-South PTAs based on a negative-list
approach tend to achieve the deepest, WTO+ liberalization.
The chapter also shows that gains from PTAs are likely to
be significant in services areas where there is scope for reaping large economies of scale. In principle, these gains can
also be realized through MFN liberalization, but in practice
the full integration of markets may require a deeper convergence of regulatory regimes. Regulatory cooperation may be
more desirable, and probably more feasible, within a subset
of countries than if pursued on a global scale. Regional or
international harmonization or standardization can be an
important and cost-effective way of improving national standards. Yet the best partners for regulatory cooperation are
likely to be those with the soundest regulatory frameworks,
and they may not always be found within regional compacts.
There are gains from regulatory cooperation, but also
costs. The former will dominate where national regulation
can be improved and where regulatory convergence or harmonization can be carried out, taking into account local
circumstances. The costs are likely to be smallest when foreign regulatory preferences are similar and regulatory institutions are broadly compatible.
Unless there are liberal rules of origin for investment that
confer the full benefits of an integration scheme on thirdcountry investors, the establishment of preferences may
result in entry by inferior suppliers. Because the most efficient suppliers may also generate the greatest positive externalities, the downside risks of preferential liberalization may
be greater, especially in crucial infrastructural services. This
is particularly the case in services sectors with high locationspecific sunk costs that need to be close to consumers. Preferential liberalization may then exert more durable effects
on the nature of competition than in the case of trade in
goods. For instance, concluding an agreement that allows
second-best providers to obtain a first-mover advantage may
imply that a country could be stuck with such providers,
even if it subsequently liberalizes on an MFN basis.
Finally, PTAs have generally made little progress in tackling the interface between domestic regulation and trade in
services (e.g., subsidies). Despite the greater initial similarities in approaches to regulation and greater cross-border
contact between regulators that geographic proximity can
afford, progress in the area of domestic regulation has been
slow and generally disappointing, even at the PTA level.
Labor Mobility
The temporary movement of natural persons is a key mode
of service delivery across borders. In chapter 13, Sherry
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Stephenson and Gary Hufbauer show that, notwithstanding the strong sensitivity that surrounds the movement
of people and the confusion about the fine line between
temporary movement of workers and permanent migration, PTAs are increasingly being used as vehicles for dealing
with labor mobility issues. Several PTAs between developed and developing countries have included new categories of labor, such as technicians, nurses, and health care
workers, in their trade agreements or have offered an
expanded number of categories for service suppliers, combined with expanded quotas. Other PTAs have eliminated
the quotas altogether for certain categories of services suppliers (usually, professionals). To date, nearly all PTAs that
cover services focus either exclusively or primarily on
professional services suppliers.
Members of South-South regional integration groupings of geographically contiguous countries in Africa, Asia,
and Latin America and the Caribbean often contemplate
completely liberalized labor markets as part of their agreements. Progress is slowly being made toward the implementation of these commitments for all categories of
workers, both for temporary movement and for permanent settlement. The chapter confirms the intuition that
the countries that have gone furthest in opening their markets to temporary labor movement under PTAs are the
ones that are experiencing a relative shortage of labor supply at home (e.g., Canada, Japan, and New Zealand). Conversely, the countries that have been most reluctant to open
their market to temporary labor movement under PTAs
are those that are experiencing a strong wave of migration
pressure—notably, from Mexico, in the case of the United
States, and from new EU members in Eastern Europe, for
the EU.
Looking forward, the chapter observes that developed
countries should proactively search for labor market niches
in which additional temporary workers can become valued
members of the workforce and the community. In that
respect, there has been some progress within a new generation of bilateral labor agreements (BLAs) and temporary
worker programs (TWPs). In the case of workers with
lower skill levels, the best vehicle for promoting greater
labor mobility may not be a formal PTA but, rather, the
more flexible instrument of a TWP that specifies the length
of stay for a certain number of workers in a specific economic activity. TWPs have the advantage that both governments are better able to enforce the clauses, and they can be
more easily adapted to the cycle of economic fluctuations.
Canvassing the extent of TWPs in the world economy
today is challenging, as no one organization is responsible
for maintaining an inventory of these agreements, but their
numbers appear to be increasing.

11

Investment
As trade and investment become more and more intertwined in the context of international supply chains and
firms’ strategies of vertical specialization, countries are
increasingly incorporating investment provisions into
PTAs instead of negotiating bilateral investment treaties
(BITs). In chapter 14, Sébastien Miroudot presents the
salient features of investment provisions in PTAs. By combining trade liberalization provisions with investment liberalization and protection, PTAs emphasize the complementary relationship between trade and foreign direct
investment (FDI). In contrast to BITs, investment provisions in PTAs ensure that disciplines are not limited to
investment in the postestablishment phase but also deal
with the preestablishment stage (i.e., market access,
national treatment, and most favored treatment), thus providing economic incentives for investors, in the form of
market access, in addition to the legal incentives (the protection of investment, once established). Given liberal rules
of origin, investment provisions in PTAs do not seem to
introduce severe distortions among investors; and developing countries have usually been able to maintain some of
the restrictions needed for legitimate policy considerations.
Investment disciplines hold an important place in PTAs
that they have not found in the multilateral negotiations.
This is one of the four “Singapore issues” that were supposed to become the new additions to the WTO in the
Doha negotiations. (The other three—trade facilitation,
government procurement, and competition policy—are
discussed in the following chapters). There are two main
models of investment provisions in PTAs, one inspired by
NAFTA, which places investment in goods and services
industries in the same chapter, and one that follows the
GATS model for part of the provisions on investment in
services. Despite important differences, these two types of
agreement offer the same degree of protection for investment and are equally liberalizing of investment, even
if, empirically, NAFTA-inspired agreements are more
ambitious in their scope and sectoral coverage. For developing countries, North-South PTAs with substantive
investment provisions are found to positively affect FDI
flows. They can also offer an opportunity to address concerns about dispute settlement for countries that are not
ready to face commercial arbitration.

Trade Facilitation
Trade facilitation is a relatively recent domain of international trade cooperation, and countries are still very much
in the process of learning how to design the best approach.
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In chapter 15, Jean-Christophe Maur notes that the current approaches to trade facilitation in PTAs are mainly
extensions of customs cooperation provisions, with some
variations depending on the signatory countries. Trade
facilitation provisions are also closely related to the proposals in the Doha Round of trade negotiations concerning
trade facilitation involving developed countries. Good
practice in this area seems to be to strive for living agreements, whereby institutional arrangements are set up for
promoting exchange and joint initiatives with a view to
possibly amending agreements through new provisions on
trade facilitation. In addition, PTA signatories should
extend their trade facilitation commitments beyond the
sole remit of customs administration to include other border agencies (largely ignored in existing agreements) and
services and standards, which are often treated separately.
Indeed, recent PTAs that incorporate more advanced trade
facilitation provisions demonstrate the increased interest
in using PTAs to reduce transaction costs.
The trade facilitation agenda in PTAs remains largely
driven by the most developed partners, which tend to set
the agenda and to propose terms of agreement (e.g.,
ambitious reforms such as risk management) that may
not necessarily reflect the needs and capacity of their lessdeveloped partners. Reflecting this relative lack of consideration, there are few examples of special and differential
treatment by trading partners, or of clear commitments on
provision of technical assistance.
More generally, PTAs seem to fail to capitalize on
opportunities to provide value added: that is, domains of
potential regional cooperation are not always given priority. For instance, PTAs could have a much more active role
in implementation through mutual recognition and assistance, the eventual sharing of resources, and joint efforts to
improve the trade supply chain. Trade facilitation provisions that focus on reform on the ground, implementation,
and monitoring of measurable objectives, as in Asia-Pacific
Economic Cooperation (APEC), seem to deliver more
effective and successful reforms. Such agreements tend to
be pragmatic, flexible, and country specific and are generally well suited to the type of reforms required in the context of regional trade facilitation.
Competition Policy
The lack of a multilateral competition framework has coincided with a surge in PTAs that contain competition provisions intended to address market failures that national
competition laws cannot remedy. In chapter 16, Kamala
Dawar and Peter Holmes discuss how well-designed
regional competition arrangements can help developing

countries deal with competition problems, including those
emanating from international trade, such as import distribution monopolies and cartels, overseas export cartels, and
the abuses of dominant firms from abroad. They observe
that international trade presents complex competition policy issues because an abuse of market power can occur
unevenly across several markets and jurisdictions, with
consequences for the jurisdictional limits of a national
authority.
Effectively enforced regional competition provisions
may serve to lock in reforms that are politically difficult to
sustain because of the influence of strong domestic lobbying groups that do not immediately benefit from competition law. PTAs can also pioneer or test-run provisions and
so facilitate their negotiation at a multilateral level at a later
date. Finally, regional competition regimes offer a demonstration effect of the positive gains to be had from effective
national cooperation to underpin and improve the market
liberalization process.
In the case of North-South PTAs, greater development
benefits can be reaped if the more developed party offers
appropriate technical assistance and capacity building.
For developing countries with little experience in implementing competition rules, the PTA provisions should
initially be limited to the exchange of information, technical assistance, and capacity-building support, as it may
be more beneficial at first to focus on establishing a culture that values competition at the national or subregional level. Subsequent negotiations could expand the
agreement. The use of soft law could be beneficial if governments are uncertain of the underlying technical issues
and the consequences of the provisions. Other nonjudicial mechanisms, such as voluntary peer review and consultations, may also be appropriate.
The economic and human resources necessary to implement even a minimal regional decentralized competition
regime arrangement are significant for both developed and
developing countries. Nevertheless, the emerging evidence
shows that the economic and welfare costs associated with
cross-border anticompetitive practices are higher. Shortterm political costs should be weighed against the understanding that the long-term and sustainable benefits of a
strongly enforced regional competition regime will almost
always outweigh its costs.
Decentralized agreements that only require the existence of a local competition law and authority to apply the
law, such as NAFTA, are not as economically demanding as
a regime that establishes a fully centralized law with a supporting regional authority, such as the EU or the Common
Market for Eastern and Southern Africa (COMESA). Competition provisions in customs union agreements are, in

Overview

general, more specific and demand higher commitments.
The economic burdens of implementation can be offset if
the parties are able to exchange information effectively and
avoid duplications and conflicting decisions. For instance,
the competition regime in the Caribbean Community
(CARICOM) points to potential economies of scale from
regional cooperation; the provisions allow for resource
pooling among neighboring countries when national
capacity is not adequate to implement and enforce the
regional framework.
Government Procurement
In the same vein, according to Kamala Dawar and Simon
Evenett, in chapter 17, government procurement provisions may have received greater attention in PTAs because
of the prospects they offer for reforming national procurement systems, The authors note that all the PTAs that
include government procurement provisions promote a
liberal agenda, acknowledging the benefits of transparent
nondiscriminatory and competitive procurement markets.
Agreements differ in the scope and strength of their commitment to progressive liberalization of procurement markets, but the provisions typically cover a dozen aspects of
procurement policies, including nondiscrimination principles, procedural rules, dispute settlement mechanisms,
commitments to cooperation and further negotiations,
state entities and sectors covered, and special exceptions
know as offsets.
For many countries, government procurement outlays
are a sensitive matter, making for reluctance to take on
strong and legally binding international obligations. The
desire for value for money from public purchasing has
often been tempered by other objectives, such as support
for specific domestic industries and interests. Accordingly,
in many PTAs, particular attention has been paid to eliminating the more transparent forms of discrimination, such
as price preferences. This may have had the unintended
consequence of driving discrimination into nontransparent
forms such as contract thresholds, limitation on number of
bidders, exclusion of sensitive sectors, and the like. Yet the
rules governing procurement provisions in PTAs appear less
discriminatory than the provisions governing market
access. One reason is that government is only one among
numerous national buyers, which limits the impact on market outcome of its decisions to award specific preferences.
Another focus of attention in PTAs has been improvement
of the transparency of those public institutions in signatory
countries that are responsible for state purchasing.
Transparency provisions in PTAs tend to generate benefits for nonmembers of the PTA, as well as members.
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A government that has improved its national procurement procedures in compliance with PTA provisions may
not find it worthwhile to maintain separate procurement
processes for bidders from PTA signatories and nonsignatories. Government procurement provisions therefore
offer the prospect of being implemented across-theboard and more formally, on an MFN basis. Third-party
MFN rules are an important way of furthering nondiscriminatory liberalization over time and of diffusing
good practices.
Although improvements to procurement regimes
required by PTAs, such as increased transparency, may
be costly, the expense could be mitigated through technical assistance and capacity-building programs negotiated as part of the PTA. Flexibilities are available to
negotiators, including exclusion of certain entities from
the agreement, the threshold set in order for procurement to be covered by the agreement, the exclusion of
sectors such as defense and financial services, and the use
of offsets or set-asides to accommodate domestic policies such as the promotion of indigenous communities
or small businesses.
Intellectual Property
As Carsten Fink shows in chapter 18, rules for the protection of intellectual property rights (IPRs) have become a
common, albeit controversial, feature of PTAs, especially
those involving developed partners. Over the past decade
or so, the United States has negotiated numerous PTAs
that contain ambitious IPR chapters. These chapters
introduce standards of protection for all types of IPRs that
exceed those of the WTO Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS)—that is,
they are TRIPS+. The most prominent, and sometimes
most controversial, standards include patent term extension, patenting of life forms, patent-registration linkage
for pharmaceutical products, exclusive rights to test
data, prolonged copyright protection, rules on technological protection measures and the liability of Internet service providers, and more stringent requirements for the
enforcement of IPRs. These rules seek to deepen and
update preexisting multilateral IPR rules, as embedded in
the TRIPS Agreement. In May 2007 the United States
adopted a new trade framework, the Bipartisan Agreement, to roll back some of the TRIPS+ provisions as they
relate to pharmaceutical products. Although the Bipartisan Agreement covers only three PTAs, it marks an important shift in U.S. trade policy toward greater sensitivity
with respect to the implications of global IPR rules for
public health concerns.
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Until recently, the agreements concluded by the EU
were less far-reaching than those of the United States. In
the past, the main TRIPS+ element of the EU’s PTAs took
the form of separate agreements on wines and spirits that
included lists of geographic names to which signatories
had to apply rigorous geographical indication protection.
In 2006 the EU embarked on a new set of negotiations,
and it is demanding the inclusion of more comprehensive
IPR chapters in these new agreements. The EU’s economic partnership agreement (EPA) with the Caribbean
Forum of African, Caribbean, and Pacific (ACP) States
(CARIFORUM), gives a sense of the new EU approach,
including as it does TRIPS+ provisions not only on geographical indications but also in other areas, notably IPR
enforcement. Future EU agreements with more developed
trading partners may well be more ambitious than the
agreement with CARIFORUM.
TRIPS+ standards of protection are found in several
PTAs that do not involve the United States or the EU.
Notably, several trade agreements negotiated by EFTA provide for patent term extension and exclusivity of pharmaceutical test data. Although agreements among developing
countries usually do not go beyond TRIPS, several of the
PTAs signed by Chile and Mexico include lists of geographical indications that benefit from protection in the signatory countries.
The adoption of TRIPS+ standards is often an important element in the overall package of quid pro quos necessary to conclude a preferential trade deal, reflecting the
importance of IPRs as a market access concern for developed countries. Yet the logic of negotiating new IPR standards differs from the traditional logic that economists
have applied to the reciprocal dismantling of tariff barriers,
in several ways:
• Optimizing the degree of IPR protection entails striking
a proper balance between the interests of IPR owners
and the public at large. There is no guarantee that everhigher standards of IPR protection will necessarily
improve economic welfare.
• Because of the MFN obligation under TRIPS, PTA parties usually cannot implement TRIPS+ standards in a
preferential way, which affects the bargaining incentives of countries that are engaged in multiple PTA
negotiations.
• IPRs have been included in the definition of investment
in many PTA investment chapters and in BITs. Such a
broad definition of investment raises the possibility that
private rights holders may directly challenge government
measures affecting IPRs under the terms of an investment accord. Although there has been no investment

dispute in this area so far, the rapid spread of PTAs and
BITs may well lead to the initiation of arbitration claims
in the future.
Environment
Practically all countries recognize the critical importance
of environment, but many do not believe that dealing with
environment issues under trade agreements is necessarily
the best approach. In chapter 19, Anuradha R. V. does not
seek to build a rationale for the trade-environment linkage or
to discuss whether environmental issues should be addressed
in trade agreements or in stand-alone environmental agreements. Instead, she focuses on the main contours of the trade
and environment debate at the multilateral level and on how
environmental provisions are increasingly being incorporated into PTAs, especially by major developed economies.
The United States, the EU, Canada, and New Zealand
are the principal proponents of environmental provisions
in PTAs. On the basis of a review of existing agreements, it
would appear that the key issues in the negotiation of environmental provisions in a PTA include an understanding
of (a) the nature of legal obligations emerging from provisions relating to the environment under a PTA; (b) the
potential economic costs of specific environmental requirements; (c) areas where technical assistance and capacity
building would be necessary to ensure compliance with
environmental obligations; (d) the nature and extent of the
financial assistance required; and (e) the nature of dispute
settlement and enforcement mechanisms.
Even before negotiations, pre-PTA impact assessments
could provide important benchmarks for assessing the
scope of the trade-environment linkage. For instance, the
EU’s use of sustainable impact assessments (SIAs) to
appraise the environmental implications of the PTA for
both parties offers a basis for addressing the linkages
between environmental provisions and sustainable development in the trading partners. Technical and financial
assistance and capacity-building support by the party that
has more experience with such assessments should be a
necessary aspect of the PTA process.
Labor Rights
Provisions on labor rights in PTAs are becoming increasingly common, particularly in PTAs between large, powerful, developed countries and smaller, poorer developing
countries. In chapter 20, Kimberly Ann Elliott observes
that demands to include labor rights in PTAs began with
the United States and have since been taken up, albeit in
somewhat different forms, by Canada, Chile, and, more
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recently, the EU. The definition of labor standards in PTA
negotiations usually refers to the International Labour
Organization (ILO) Declaration on Fundamental Principles and Rights at Work. That document lists four core
labor standards as deserving of universal application: freedom of association, and “effective recognition” of the right
to collective bargaining; abolition of forced labor; effective
abolition of child labor; and elimination of discrimination
in employment. Notwithstanding this common definition,
the negotiating stances of the main demandeurs differ
widely, especially on questions of implementation and
enforcement. Overall, it is difficult to assess the implications of these agreements for developing countries because
sustained attention to implementation is rare. PTA negotiations with the United States have led to changes in existing
labor laws in several cases in which those laws were deemed
inadequate, but monitoring and enforcement after agreements are signed are sporadic, at best.
Four key findings emerge from the review of labor provisions in PTAs: (a) enforceable provisions for labor standards are a condition for negotiating a PTA with the United
States and are likely to remain so; (b) labor provisions in
PTAs not involving the United States or Canada are
unusual and are almost always hortatory, rather than
legally binding or enforceable; (c) the EU appears to
be joining the trend, if the model used in its EPA with
CARIFORUM is replicated in other similar agreements,
but the language on labor, although nominally binding,
includes no sanctions for noncompliance; and (d) even in
U.S. PTAs—which have the strongest language, on paper—
enforcement is rare, sanctions have never been applied, and
financial, technical, and capacity-building assistance to
improve implementation of labor standards is uncommon.
Human Rights
The growing number and scope of PTAs containing
human rights provisions reflects a new reality: policy makers perceive that economic integration will not be successful without a stronger focus on improving governance
among trade partners. In chapter 21, Susan Ariel Aaronson
notes that the United States, Canada, the EU, and the members of EFTA are the main demandeurs of human rights
language in PTAs. The EU and EFTA focus on human
rights under the Universal Declaration on Human Rights
(UDHR), but they rely on aspirational language and on
dialogue. Canada and the United States focus on specific
human rights, embed these provisions in the body of the
trade agreement, and often make them binding. These
approaches have become more similar over time, but they
remain distinct.

15

Although growing numbers of countries include or
accept human rights provisions, the trend has limits. Many
policy makers in middle-income countries and in the
developing world are reluctant to use trade policies to
change the behavior of other countries. As countries grow
richer and more influential, however, these policy makers
may become more willing to accept or to demand human
rights provisions. Nevertheless, some industrial countries,
such as Australia, that themselves have strong human
rights records have refused to include human rights
requirements in trade agreements. Other nations, such as
China, have accepted such provisions.
The human rights embedded in these PTAs exhibit a great
variety; they include civil and political rights to privacy, political participation, due process, and access to information, but
also economic, social, and cultural rights, rights of indigenous peoples, and access to affordable medicines. Although
countries with interests in promoting human rights may
prod their trade partners to change their laws or devote
greater resources to human rights, little is known about the
actual effect of provisions in PTAs on human rights conditions. These provisions, especially the more positive economic, social, and cultural rights, are probably expensive
for developing countries to implement—just like IPRs.
Developing countries must devote scarce resources to human
rights, perhaps before they have the national income or will
to do so. If human rights provisions are carefully designed,
they can focus on improving governance (the supply side),
as well as on empowering people to demand their rights.
If these rights provisions are to be workable and lasting,
policy makers will need to understand their effects on trade
and governance. Policy makers, scholars, and activists
should use human rights impact assessments, as well as
widely accepted datasets, to gain greater understanding of
how to make the match between trade and human rights
effective and enduring.
Dispute Settlement
In theory, the parties to a PTA are the masters of their own
treaty and could design an original dispute settlement
mechanism from the ground up, or have no dispute settlement mechanism at all. In chapter 22, Amelia Porges
observes that, in practice, almost all PTAs employ one of
three general types of dispute settlement mechanism:
diplomatic settlement, use of standing tribunals, or a
WTO-type system in which ad hoc panels determine
whether disputed measures are in conformity with the
PTA’s obligations.
Dispute settlement is useful in several ways. A PTA must
provide an orderly way for its members to settle disputes
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and move on, or the disputes will poison bilateral relations,
reduce the benefits from the PTA, and perhaps even lead to
the demise of the agreement. Dispute settlement is also
essential to ensure that the promises set forth in a PTA are
kept. By participating in a PTA with strong dispute settlement provisions, a government signals its level of commitment to private and public interests at home and abroad.
Even if no disputes are anticipated, enforcement provisions
in a PTA reinforce the governments’ precommitments,
make their promises more credible, and signal that the PTA
is a sound platform for investment that will create jobs and
economic growth. Solid dispute settlement is even more
important in North-South (or South-South) PTAs with
asymmetrical power relations. Recently concluded PTAs in
Latin America, Europe, and Asia demonstrate to a striking
extent that as PTA obligations deepen, become more
complex, and provide more value, PTA partners seek
more certainty than purely diplomatic dispute settlement
can provide.
The WTO-type ad hoc panel model is an often-used
option, but some PTAs employ a standing tribunal instead.
A tribunal may involve more fixed investment in infrastructure than ad hoc panels, but its permanence may make it
available to take on more functions for the integration
process. Thinking ahead toward coexistence and even multilateralization of PTA networks, however, it may be easier
to mesh ad hoc panel systems than court-based systems.
In doing so, one should be aware that even an ad hoc
system involves many procedural choices:
• Should the PTA limit panels to determining whether
a PTA government has violated PTA law? Some PTAs
follow the General Agreement on Tariffs and Trade
(GATT) by making provision for disputes about government measures that do not violate the rules but still
frustrate reasonably expected PTA benefits.
• Should the PTA provide that all of its obligations are
subject to dispute settlement? Some do, whereas others
exclude particular areas (for instance, soft law or competition law).
• How should the PTA deal with overlap between PTA
obligations and those of the WTO or other PTAs? In
practice, most give the complaining party the right to
ask for consultations in either or both forums, but they
prohibit a second panel process after a panel has been
requested in one forum.
The parties to a PTA will also need to consider how they
want dispute settlement to operate. Institutions are a threshold question: if negotiators want greater consistency and
predictability in panel decisions, the support of a secretariat

will be helpful, but it will require an up-front investment.
The details of panel procedures can be left to be agreed later,
although negotiators can set key parameters in advance.
Various approaches exist for dividing the expenses of disputes, handling translation and documentation issues, and
regulating presentation of evidence and arguments.
PTAs with dispute settlement experience have sought
(like the WTO negotiators) some way to ensure sound and
consistent panel decisions: almost all ad hoc panel systems
allow the parties to comment on panel reports in draft
form, and two PTAs have committed to appellate mechanisms. Then there is the question of participation in the
process. Who are the decision makers? Every PTA has a
process for selecting members of panels or standing tribunals and ensuring their impartiality. Who (other than
the governments) may provide input into this process?
Every government that engages in dispute settlement relies
on its private sector to identify problems, to provide relevant factual information, and to identify commercial priorities. Will the PTA permit panels to consider input from
civil society in general? Must submissions and hearings be
open to the public?
Finally, it is important to have some mechanism for
determining whether government measures breach PTA
obligations—but formal dispute settlement is not always
the quickest way to resolve a measure that is causing a commercial problem. The committees and other institutions
created by a PTA provide a practical setting for addressing
and resolving such issues. Some PTAs go further and build
in a role for mediation, conciliation, or other rule-agnostic
practical settlement methods. The benefits of such mediation are sure to exceed its costs.
The final, and unavoidable, problem is compliance.
Unless a PTA’s dispute settlement instruments can (like the
European Court of Justice) impose fines on members for
noncompliance, PTAs’ leverage to obtain compliance consists of authorizing withdrawal of PTA benefits or exercising moral suasion. To the extent that a PTA’s preference
margin is low relative to MFN benefits in the WTO, a PTA
member may have much more leverage litigating in the
WTO, if it can. Indeed, the record of experience with PTA
disputes shows that except in the Southern Cone Common
Market (Mercosur), where MFN tariffs are high, many PTA
parties have chosen to turn to the WTO.
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Beyond Market Access
Jean-Pierre Chauffour and Jean-Christophe Maur

Economists have repeatedly warned against them, nongovernmental organizations (NGOs) have fought them,
and some governments have signed them begrudgingly (at
least in appearance). Yet in the past 20 years, preferential
trade agreements (PTAs) have multiplied unremittingly.
What is even more striking is that their scope has broadened at the same time as their numbers have grown. Deep
integration provisions in PTAs have become ubiquitous.
This first chapter looks at the background of the drive
toward deep integration PTAs and at how they differ, in
content and implications, from traditional market access
agreements. It then discusses the theoretical and practical
motivations behind today’s deep PTAs. Finally, it highlights
key areas for policy makers to consider as they contemplate
their future PTA strategies.
A Preference for Deep Integration
Gaining market access or preserving a level playing field
has remained an important motivation for entering into
PTAs. But with the liberalization of trade around the world
and the related diminishing size of preferential rents, the
growing success of PTAs cannot be explained by traditional
market access motives alone (even factoring for the possible substitution of tariffs for less transparent forms of protection). Countries are also interested in a host of other
objectives—importing higher policy standards, strengthening regional policy coordination, locking in domestic
reforms, and even addressing foreign policy issues (see
Schiff and Winters 2004; Hoekman, ch. 4 in this volume).
All this translates into a beyond-market-access vision
for PTAs that includes a broad set of rules and disciplines
governing areas such as investment regimes, technical and
sanitary standards, trade facilitation, competition policy,
government procurement, intellectual property, environment protection, migration, labor rights, human rights, and
other “behind the border” issues.

This vision is expressed in two ways in recent PTAs. The
first is the pursuit of what can be termed a “WTO+” agenda,
focusing on disciplines already espoused by the World
Trade Organization (WTO) but often expanding their
depth and breadth and seeking enforceability. The second
is through rules and disciplines that are not covered by the
WTO, or are covered very imperfectly (WTO extra). In
practice, PTAs often pursue both objectives, to varying
degrees. North American PTAs, for instance, focus more on
WTO+ disciplines, while adding a few WTO extras to the
mix. By contrast, European PTAs include numerous WTOextra aspects. Horn, Mavroidis, and Sapir (2010) identify
no fewer than 38 areas in U.S. and European Union (EU)
PTAs that aim to go beyond WTO disciplines.
The proliferation and deepening of PTAs may offer
developing countries vast opportunities to modernize and
upgrade their rules and disciplines with a view to greater
economic efficiency. At the same time, these trends pose a
serious challenge for policy makers, especially in lowincome countries, because of the added burden of covering
an increasingly large and complex set of issues with limited
administrative resources for negotiation and implementation, and frequently with no preexisting experience.1
Indeed, PTAs are increasingly addressing policy areas that
are entirely new to developing countries. These broader
agreements may deeply affect countries’ development
processes. To take an often-cited example, it is possible that
the inclusion in PTAs of the most advanced forms of intellectual property rights (IPR) protection may require an alternative economic development model whereby knowledge
and know-how are no longer acquired through imitation
and reverse engineering (as happened with the generic pharmaceutical industries in middle-income countries), but
through a less optimal, more demanding, and yet-unproved
process of accumulation of capital and knowledge.
The deep integration commitments in new PTAs, with
their concomitant challenges, stand in sharp contrast to
17
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older trade agreements, which chiefly had to do with dismantling barriers to trade and making trade policy simpler to administer. Although multilateral trade agreements
under the WTO have pursued a similar path toward
greater complexity—for instance, with the 1994 agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) agreement—nowhere is the policy ambition as sweeping as in PTAs, under which regulatory disciplines are spreading to nontrade areas.
Before looking at the issues in detail, it is useful to try to
capture the essence of the difference in the nature of the
liberalization challenge posed by the new disciplines in
PTAs. The trade literature usually characterizes this process
in terms of positive versus negative integration and of
behind-the-border versus at-the-border integration.

Positive versus Negative Integration
The first Nobel laureate in economics, Jan Tinbergen, articulated the notions of positive and negative integration in
characterizing the process of international economic integration (Tinbergen 1954). Negative integration refers to
the removal of trade barriers and the principle of nondiscrimination. This is the traditional remit of trade negotiations.2 Tinbergen defines positive integration as
[the] creation of new institutions and their instruments
or the modification of existing instruments. . . . More
generally, positive integration should consist of the creation of all institutions required by the welfare optimum
which have to be handled in a centralized way. (Tinbergen
1954, 79)

Analysts have often retained the first part of the
definition—that integration is not just about removal of
barriers to trade flows but about “rule making” to facilitate
these flows. Interestingly, though, Tinbergen offers in the
second part of the definition a vision that suggests that
the creation of intergovernmental public goods could also
be welfare enhancing. This is an important aspect, to
which we will return.
Various interpretations of the Tinbergen characterization have survived in the literature (e.g., Pelkmans 1984;
Hoekman and Kostecki 2009; Ortino 2004, 18–34; Torrent
2007). We take from Tinbergen’s definition the basic intuition that positive integration calls for public intervention
to tackle market failures that would otherwise prevent economically optimal levels of integration.
Positive and negative integration have substantively different implications for the process of integration. Negative
integration would mainly seek the prohibition of a narrow
set of policies, as well as joint surveillance and, eventually,

mechanisms for redress, whereas positive integration
requires taking active steps toward integration by defining
common policies and setting up the legal and administrative framework to implement them. The difference is, however, not as clear-cut as it appears at first (see, e.g., Ortino
2004; Torrent 2007). In both cases, a certain degree of legal
alignment is required, as is the establishment of minimal
common institutions. For instance, agreeing on new rules
that limit the way governments can intervene in markets
could be seen as an instance of either positive or negative
integration.3
Nevertheless the distinction remains useful for thinking
broadly about important characteristics of deep integration, because new dimensions of PTAs clearly imply
greater retooling of legal frameworks at the domestic level.
Positive integration can be conducted in various ways,
depending on how it is legally instrumentalized. Torrent
(2007) notes, for instance, the substantive differences
between U.S. and EU agreements regarding procurement
provisions. The U.S. approach is more normative in that it
inserts the rules in the agreement, whereas the EU adopts a
more progressive approach by defining the rules through
specialized organizations such as expert committees. Relative to negative integration, positive integration entails
substantial differences in the drafting of language in agreements (the instruments of implementation being more
complex) and therefore in negotiations and, probably, in
the predictability of implementation. For instance, when
tackling trade facilitation issues, it is not sufficient to agree
on items that should be prohibited (e.g., the use of consular fees) or on simple positive obligations such as transparency; countries must also agree on standards for procedures, such as use of risk management screening at
borders, and must monitor agency conduct. These obligations are not easily incorporated into normative commitments in trade agreements—Messerlin and Zarrouk
(2000), for example, take the view that they should not be.
Beyond adopting new policies designed to open markets,
positive integration also seeks coordination of policies with
trading partners, which may imply some form of institutional arrangements.
Behind-the-Border versus At-the-Border Policies
Another important dimension is characterized in the literature as behind-the-border versus at-the-border measures.
National treatment and uniformization of obligations
indeed differ in substance from most favored nation (MFN)
obligations in that they require countries to change policies
that affect internal transactions that are not necessarily
related to trade.
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The question of the impact of domestic regulations on
trade is not new and is well recognized in the WTO.
Domestic policies have the potential to be designed so as to
discriminate against foreign producers. Article III of the
General Agreement on Tariffs and Trade (GATT) accordingly requires that internal regulations comply with the
national treatment principle, which states that other
nationals should be treated the same as one’s own. Beyond
addressing discrimination per se through the national
treatment principle, there is also a desire on the part of policy makers to reduce the costs of having to comply with
multiple and heterogeneous requirements. As the world
economy becomes more integrated and supply chains
incorporate sourcing from many countries, the calls for
some uniformization are growing. This is an area in which
PTAs play an increasing role.
Behind-the-border policies directly affect domestic
transactions and thus have obvious direct welfare implications that differ from the indirect effect through prices
and volumes of trade goods. Their effect also implies a different political-economy equilibrium. Moreover, as we
will see later, the notion of behind-the-border measures
could be expanded to measures that are included in trade
agreements not because of their direct or indirect effects
on trade, but merely because trade agreements provide a
convenient vehicle for international negotiation or
enforcement.
In sum, deep integration measures may impinge on
domestic policies that are not necessarily directly trade
related. They require more advanced reform of the legal
environment and, generally, a more complex set of instruments for implementation. They also may involve active
supranational coordination. It is not hard to imagine how
demanding and complex liberalization of these measures
might be.
Motivations for Deep Integration
The reality of the new PTA landscape raises questions about
the motives for entering into regional agreements. Why
would policy makers around the world invest time, political
capital, and resources in negotiating trade arrangements
that discriminate among trading partners and offer uncertain welfare benefits, when a multilateral approach of
nondiscriminatory market access provides a superior solution? The answer can only be that policy makers are looking for benefits that extend beyond market access for goods
and services.
Krugman (1993) assumed that one reason for the success of PTAs was the convenience of dealing with the variety, complexity, and opacity of modern trade barriers in a
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bilateral or regional setting rather than at the multilateral
GATT or WTO level. Implied by his analysis was a sense
that the removal of traditional trade barriers was not necessarily solving the issue of market access. Schiff and
Winters (2004) subsequently reviewed alternative rationales for PTAs. These rationales, either nonstandard or not
well represented by traditional theoretical models, include
domestic policy anchoring, importation of good regulatory practices, supranational coordination to achieve
regional policy goals, export of regulatory standards by
hegemons, and foreign policy considerations. These economic, societal, and political-economy motives for concluding a PTA are discussed in detail next.
Economic Motives
Market access mercantilism is the traditional force behind
the push for trade liberalization. Led by the false logic that
import barriers should be lowered only if reciprocal access
for exports is granted, countries mutually agree to liberalize their markets, and in most cases, the result is welfareenhancing liberalization. In a globalized world, countries
seek to gain competitive advantage over their neighbors by
negotiating special (preferential) market access with key
destination markets.
Several facts challenge this traditional explanation. Preferences, to start with, may not be as important as in the
past. Tariffs have been falling worldwide (figure 1.1), and in
a very general sense, even the most protected markets now
tend to exhibit tariff levels that are moderate compared
with those of 15 years ago. There are obviously many
exceptions at the product level. Developed economies and
middle-income countries exhibit, on average, lower levels
of protection than low-income countries.
Moreover, as PTAs grow in number, so does the number
of recipients of preferences, leading to the erosion of the
preference margins held over competitors. Carrère, de
Melo, and Tumurchudur (2010) construct an adjusted
market access measure of what countries receiving EU
preferences actually enjoy when the preferences given to
other partners are taken into account. When this measure
is compared with the unadjusted measure of preference
over the MFN tariff, it turns out that real market access is
often much lower—for example, less than half for Cambodia, a recipient of the EU’s Everything But Arms (EBA)
preferences. In some instances, as in the case of a generalized
system of preferences (GSP) recipient, such as Indonesia,
there is no effective market access preference at all. As
noted by Levy (2009), the reciprocal incentive apparently
fails to explain the rationale behind asymmetric NorthSouth types of agreement. Many developing countries
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Figure 1.1. Most Favored Nation (MFN) Tariff Rates, Weighted Mean, All Products
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already benefit from very good market access in their
northern partner countries.
To sum up: there is a tendency toward diminishing
MFN tariffs; preference margins are actually smaller than
they appear; and some developing countries already enjoy
virtually tariff-free access to major markets under the
GSP, EBA, and other preferential regimes. Under those
circumstances, can market access incentives alone explain
reciprocal liberalization in the PTA context?
Market access may persist as a motive in North-North
and South-South agreements. In the global South, in particular, tariffs remain fairly substantial. Other incentives
may also be in play. Countries at the periphery of a network of agreements (for instance, the partners of the EU
and the United States) may suffer because industries shift
toward the hub of the network and away from peripheral
countries (the spokes) and because of erosion of the outlying countries’ preferential access, since location in the hub
provides preferential access to many more markets. This
reality is what has led countries such as Chile, Mexico, and
Singapore to pursue “spoke-spoke” strategies by mirroring
their large trading partners’ PTA policies and pursuing
agreements with the same partners, even though their
trade with such distant partners might be small. The strategy of the European Free Trade Association (EFTA) in parallel to the EU, and the accession of new countries to the
EU, might be seen as being driven by a similar motive (see
Baldwin 1994). Bhagwati (2008) also argues that even
modest margins of preference have a sizable impact in a
globalized world in which overall transaction costs are

decreasing and sources of comparative advantage can be
found in small cost differences (“thin” margins of comparative advantage). Even preferences that are small on paper
may become attractive for prospective partners.
Market access conditions are not determined only by
tariffs. First, customs procedures and other domestic policies, such as standards, may affect foreign exporters’ costs
of access to the market. As noted by Bagwell and Staiger
(2001), when governments choose these policies unilaterally, there is a possibility that market access might be set at
a lower and less optimal level than under reciprocal liberalization negotiations.
Second, the market access question is not limited to
goods. Foreign investment is another way of gaining access
to foreign markets, and the inclusion in agreements of disciplines relating to investment can be an additional motive
for reciprocal liberalization commitments.4 Many PTAs
now include investment disciplines that go beyond those
of the WTO. WTO rules are limited to the supply of services
following an investment (commercial presence), as specified in the General Agreement on Trade in Services (GATS),
and to the trade-related investment measures (i.e., the
Trade Related Investment Measures [TRIMS] agreement).
Moreover, GATS relies on an “enterprise-based” definition
of investment, whereas bilateral rules generally refer to a
broader “asset-based” definition that covers portfolio
investment and different forms of tangible and intangible
property (Miroudot, ch. 14 in this volume).
Third, because traditional PTA analysis focuses on
trade in goods, trade in services is often omitted from the
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discussion. Yet the services sector represents the largest,
and a growing, share of gross domestic product (GDP) in
many developed and developing countries; many services
(e.g., electricity, telecommunications, transport, and professional services) are key inputs into the production of
goods and other services; and the information technology
(IT) revolution has increased the tradability of services. In
these circumstances, services liberalization may offer considerable gains, both from increased trade flows and from
reduced input costs for firms.5 For some country groupings, such as South-South agreements, preferential integration in goods may bring little benefit; small countries
with similar production structures and with small and
inefficient manufacturing sectors might not have much to
gain from engaging in goods-only PTAs. A promising next
step might be to explore other integration dimensions in
which complementaries might be beneficial, such as
services (Mattoo and Sauvé, ch. 12 in this volume), investment (Miroudot, ch. 14 in this volume), and labor mobility
(Stephenson and Hufbauer, ch. 13 in this volume). Hoekman
and Sekkat (2010) examine this option in the case of the
Pan-Arab Free Trade Area (PAFTA).
Yet the reality is that even if some limited sectoral
advances (on movement of professionals, for instance)
have been recorded in recent agreements, PTAs have made
only modest inroads where access to services markets is
concerned. Regulatory policies tend to pursue noneconomic objectives along with economic concerns (such as
lowering the costs of barriers and compliance), and this,
Hoekman, Mattoo, and Sapir (2007) remark, makes for a
particularly complex political-economy calculus. As with
tariffs, the transaction costs imposed by deep integration
policies will lead incumbent services industries sheltered
by regulatory protection to resist liberalization.
The bias against liberalization can be reinforced in the
case of services by reluctance on the part of consumers and
government. Consumers may fear that regulatory liberalization will affect their well-being—for instance, through
slacker standards and lower quality of products and services.6 Government and regulatory agencies may also view
liberalization reluctantly, for several reasons: (a) regulation
may be a source of indirect taxation, in that governments
benefit from rents generated by regulatory protection (as is
common in the area of standards); (b) governments may
fear that their latitude to pursue regulatory objectives will
be curtailed because cross-border supply could undermine
local suppliers while being subject to different (lower)
regulatory requirements; and (c) governments also pursue redistribution objectives by, for instance, imposing
requirements for universal provision (e.g., in water supply, telecommunications, and postal services) and for
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pricing below cost for the poorest customers in such
services sectors as water, electricity, finance, and transport. Hoekman, Mattoo, and Sapir (2007) observe that
not only do political-economy calculations become more
complex in this environment, but also the usual reciprocity mechanism of trade liberalization may not work any
more because of the difficulty of clearly separating measures that promote market access from measures that pursue legitimate regulatory objectives.
Aside from market access considerations, PTAs have a
role to play in transnational regulation. This involvement reflects the standard economic-efficiency motive for
regulation—addressing market failures. Three often-cited
market failures are in the areas of monopoly power, externalities and the provision of public goods, and information asymmetries.
1. Monopoly power and supranational competition.
Economies of scale and, more generally, market failures
give rise to the possibility of monopoly power and abusive
conduct by private firms. Trade liberalization may go some
way toward creating competition by making markets contestable, but this will not always be sufficient. Domestic
enforcement of competition rules is linked to market
access. If, in a national jurisdiction, competition is weak
because of lack of enforcement, market concentration
and collusion in the domestic market may deter entry by
foreign suppliers. In such instances, competition policy
should complement trade liberalization to secure the
gains from the opening of markets.
The threats of market power and abusive conduct may
not justify the inclusion of competition rules and discipline in a PTA on economic grounds alone. After all,
countries can individually opt to implement competition
policies unilaterally. But such policies may not be effective
in dealing with the risk of cross-border externalities and
the abusive behavior of exporters abroad. Competition
rules may be particularly relevant in PTAs where the risk
of abuse of market power or collusive practice involves
more than one national jurisdiction and where international legislation and cooperation could effectively curb
anticompetitive behavior. For instance, a firm may use its
market power in one market to extract monopoly rents in
another; a dominant position may span several countries
(as with Microsoft), potentially leading to anticompetitive
market conduct; or firms may have agreed in one jurisdiction to collude in another, making it necessary for authorities to cooperate in order to collect evidence.
Because such competition issues are related to trade and
investment, there are complementarities in dealing with
them in the same forum as trade arrangements. PTAs offer
a scope for creating disciplines that the WTO does not.
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Arguably, the degree of cooperation in international competition arrangements will depend on the size of individual
economies, the level of trade, and the enforcement capacity
of the actors.
2. Externalities and provision of public goods. An externality (or transaction spillover) is a cost or benefit, not
transmitted through prices, which is incurred by a party
that did not participate in the action causing the cost or
benefit. As the examples of climate change and the depletion of fish stocks show, externalities are not necessarily
confined within the borders of a given country. In some
cases, externalities may be best tackled by a small group of
countries; for instance, river management and some transport issues should involve neighboring countries. Externalities are closely related to the need to provide public
goods—that is, goods that are nonrivalrous and nonexcludable.7 In the presence of externalities, markets may not
spontaneously provide goods, such as clean air, that are
socially desirable.
Addressing regional externalities should logically be a
priority of regional PTAs, given the need for some form of
supranational coordination to help internalize the externalities or share them fairly. Coordination can take several
forms:
• Alignment (for instance, through mutual recognition
agreements) or harmonization of policies. These measures eliminate segmentation of markets and duplication
of the costs generated by barriers at the border.
• Alignment and harmonization of policies to avoid leakage.
Leakage is a concern when, for instance, one jurisdiction
in the PTA has lower regulatory standards that might
undermine the regulatory efforts of its trading partners.
An example is a country’s deficient control of animal
epizooties or pests that spill over to neighbors. (Animal
border crossings cannot be totally controlled.)
• Alignment and harmonization of policies to create networks and to facilitate information exchange. This
method essentially refers to the adoption of common
standards and regulatory language in order to facilitate
flows within the region (for instance, ensuring interoperability of national networks at a regional level). Such
alignment is of particular relevance for services sectors
such as finance and insurance, IT, professional services,
transport, and electricity.
• Pooling of efforts to create infrastructure or pooling financial and human resources to provide a regional public
good. For example, combined financing might be
needed for a large infrastructure serving a region, such
as a hydroelectric dam, or for a large port.

• Joint decision making to ensure that national policies are
coordinated at the regional level (e.g., management of
food stocks).
• Transfer of resources to solve externality problems when
contributions by individual member states are required. A
common instance is when institutions are weak and
capacity building is needed to bring a partner country
to a higher standard for the regional common good
(e.g., customs enforcement).
Regional externalities should arguably be dealt with in
those jurisdictions in which they occur, and they therefore
require transnational mechanisms of cooperation. It is not
entirely clear whether regional externalities (positive or
negative) should necessarily be addressed in the specific
context of a PTA (Schiff and Winters 2002). There is always
the possibility (as for all commitments agreed in PTAs) of
addressing these issues through dedicated agreements and
transnational institutions such as bilateral customs or
water management agreements. Historically, many such
problems have been addressed in this way.
3. Information asymmetries. Sometimes goods characteristics may not be discernible to buyers before consumption. Credence goods do not—for example, chemicals may
be harmful to health, unbeknownst to the people exposed
to them; thus regulation is needed to inform consumers
before purchase. Information asymmetries may affect producers themselves in situations where consumers’ characteristics are hidden (e.g., in the insurance market). In most
instances, the market itself deals with these information
asymmetries through information dissemination and
brand signaling. When, however, the asymmetries are not
addressed, the market outcome is suboptimal. The problem
of information is particularly acute for services because of
their intangibility, which makes it harder for the buyer to
learn about quality prior to consumption (Hoekman,
Mattoo, and Sapir 2007). Regulation may then be called
for—perhaps through licensing or the imposition of compulsory standards. International cooperation may help
reduce the overall complexity of the regulatory framework
for international traders by aligning and harmonizing
regulations. Failure to tackle issues of this kind in a coordinated fashion may generate negative externalities.
In the specific PTA context, the challenge will be to
assess whether information asymmetry problems are best
tackled at the bilateral or regional level, rather than in
other international forums. In most instances, this will be a
question of judging the trade-offs between the transaction
costs of cooperating with a limited number of countries, as
against the international community, and between the
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benefits of coordination at the PTA versus the global level.
There is a clear risk, for example, that regional standards in
PTAs may exclude third, nonadhering, countries. Nevertheless, it may be much easier to agree on a common
approach with a small number of countries and with countries with similar preferences. Finally, in some cases (e.g.,
regional epizooties), a neighboring-country approach will
be appropriate.
Societal Motives
Beyond the economic motives, a PTA can be driven by
societal motives or, as Bhagwati (2008) calls them, valuerelated demands. Each society has moral and social norms
and preferences that may be undermined by market forces
left to operate on their own. For instance, trade in dangerous weapons or in morally or religiously reprehensible
material may need to be restricted. What is considered
dangerous or morally reprehensible will vary significantly
according to country and culture.
Social norms and values may be undermined by trade
liberalization; after all, it is easier to control borders than to
control a whole territory, and foreign producers may not
hold themselves to a particular country’s standards. This
issue has long been recognized in multilateral trade agreements, leading to the inclusion of safeguard provisions and
general exceptions (on moral grounds, for instance). Safeguard mechanisms and the language of general exceptions
may, however, prove insufficient, and countries may want
to negotiate sector-specific conditions in PTAs, such as
reservations concerning universal provision of services.
Conversely, trade agreements may help further societal
objectives. Development policy concerns, for example, are
increasingly present in agreements such as the EU-sponsored
economic partnership agreements (EPAs). Northern partners also push for provisions related to good governance,
democracy, labor rights, and human rights (Elliott, ch. 20 in
this volume; Aaronson, ch. 21 in this volume).
What is the specific value added of PTAs in helping to
achieve these objectives? One motivation might be that
threats to societal preferences are localized in a limited
number of partners, and thus it makes sense to deal with
those countries directly. Some PTAs, for example, have
been specifically linked to measures for fighting narcotics
production and trafficking; an example is the Central
America Free Trade Agreement and the U.S. stipulations
concerning narcotics in that PTA (Hornbeck 2003).
PTAs might be seen as a locus of positive spillovers
between trade and societal policy issues. For instance,
provisions on governance (e.g., open and transparent
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procedures) in international flows arising from the trade
agreement would spill over into other domestic areas.8
Clearly, in the case of trade and development, there are complementarities between openness and poverty-alleviating
growth, and PTAs help target specific countries. In other
instances, and more prosaically, there might merely be a
quid pro quo between market access in the North and
concessions on other fronts in the South.
Another motivation relates to the search for the best
available forum for promoting the international sharing
of societal norms, focusing on issues that are not already
present in other agreements such as the WTO (for instance,
labor rights or environment protection) or pushing for
higher standards than currently exist in the international
community. (See also “Institutions for reform,” below.)
This is a clear objective of the new U.S. trade policy of pursuing PTAs that was initiated under the George W. Bush
administration. In a 2001 speech, Robert Zoellick, then
U.S. trade representative, noted that “we need to align the
global trading system with our values. . . . We can encourage respect for core labor standards, environmental protection, and good health . . . And we must always seek to
strengthen freedom, democracy and the rule of law”
(quoted in Evenett and Meier 2008). Related to this objective is the desire to use every trade forum to reaffirm these
choices, with a view toward mutual complementarity and
reinforcement between the different instruments.
Political-Economy Motives
Beyond the need for coordinating policy making with trading partners, PTAs also serve as forums for policy objectives that are strictly related neither to exchanges nor to the
preferential nature of PTAs. PTAs can be seen as efficient
forums for achieving broader geopolitical, institutional,
and policy-anchoring objectives.
Geopolitical objectives. Geostrategic considerations have
historically commanded the formation of PTAs. There are
numerous examples of trade agreements that have been
used to promote peace. Chief among them is the EU,
which was born from the desire to prevent war from happening again in Europe. Winston Churchill called in 1946
for a “United States of Europe,” but it was with economic
integration and the 1951 European Coal and Steel Community that European integration began (Winters 1997;
Baldwin 2008).9 Other examples of agreements used for
stability purposes, as noted by Bergsten (1996) include the
Southern Cone Common Market (Mercosur, Mercado
Común del Sur) and Asia-Pacific Economic Cooperation
(APEC). More recently, the push by the United States to
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conclude PTAs has had foreign policy motives (Bhagwati
2008; Evenett and Meier 2008), as has Europe’s neighborhood policy (European Commission 2007).10
Thus, PTAs can contribute to delivering peace and stability as a regional public good (Schiff and Winters 2004;
World Bank 2005, box 2.6). Two mechanisms may come
into play. First, trade exchanges increase economic interdependence and, thus, act as a disincentive for conflict. They
may also help increase familiarity and trust and defuse
trade-related disputes.11 Second, and more specific to
PTAs, institutions themselves serve as a conduit for diplomacy, allowing for frequent and repeated interaction
among officials and for better exchange of information
(Haftel 2007). Deep PTAs seem more attractive in this
respect because they have more sophisticated institutions.
Empirically, Mansfield and Pevehouse (2000) have
found that membership in a PTA significantly decreases
the likelihood of armed conflict. More recently, Lee and
Pyun (2009) provide statistically significant evidence that
PTA institutions decrease the probability of conflict
between members, whereas WTO membership seems only
marginally significant. Martin, Mayer, and Thoenig (2010)
test the interaction between conflict and PTAs over the
period 1950–2000 and find that the hypothesis of geopolitical motivations behind the agreements is supported by
evidence. Yet for PTAs to help ease the probability of conflict, there must be sufficiently large trade gains between
the partners. Economics and political motives thus complement each other.
Institutions for reform. By offering a different set of institutions and related services from those of other forms of
international agreements, PTAs provide an infrastructure
for institutional dialogue and cooperation. As noted by the
World Bank (2005), many issues covered by PTAs, such as
the externality problems described earlier, could well be
handled without a trade agreement. If PTAs are used, this
must be because they are perceived as offering a good
framework for achieving progress.
PTAs are relatively flexible instruments insofar as they
allow for various levels of legal commitment and offer
nearly infinite ways of creating policy space. For example,
the options with dispute settlement are numerous: there
may be no mechanism at all, or one or several dispute settlement mechanisms (Porges, ch. 22 in this volume). Each
PTA can come with its own ad hoc instruments, which may
be sector specific or may refer to external mechanisms such
as international arbitration or WTO dispute settlement.
Various ways of reaching settlement before recourse to formal dispute settlement are available, such as good offices,
third-party mediation, and conciliation. Indirect evidence
of legal flexibility is also provided by Horn, Mavroidis, and

Sapir (2009), who show that binding and nonbinding provisions coexist in agreements on nearly all the issues covered. Such flexibility, it should be noted, might appear as a
virtue to policy makers but may not necessarily contribute
to factual reform.
In contrast to multilateral forums, PTAs often feature
innovative institutions. One innovation is the involvement
of the private sector, from participation in stakeholder
forums to the possibility of lodging complaints in, for
example, the European Court of Justice, the General Secretariat of the Andean Community, or under the investment
provisions of the North American Free Trade Agreement
(NAFTA). Some PTAs offer more substantial transfers of
sovereignty. Governments can also opt to devolve some of
their authority to institutions created by PTAs, such as
regional competition authorities, as described by Dawar
and Holmes (ch. 16 in this volume).
The transaction costs of agreement are lower in PTAs
with a small number of participating countries. In addition, small PTAs do not lend themselves to free riding,
which is a practice that poses a key obstacle to successful
global liberalization (Krugman 1993). Lower transaction
costs allow for more binding constraints on each partner
(noncooperation is more difficult) and for legal flexibility.
Since the number required to reach consensus is lower, the
agreement could be amended and revisited more often
than is the case with multilateral agreements. A smaller
number of participant countries enables more frequent
and probably less formal interactions, which can contribute to problem solving and deeper relations. That
seems an important feature for the regulatory aspects,
which require agreement on complex issues (such as
mutual recognition arrangements) and the setting up of
expert bodies. This is the road followed by the EU under
the Florence Forum.12
Resource transfers are more likely to occur in the framework of PTAs than in other international agreement settings. Many PTAs—North-South ones, in particular—do
incorporate such transfers. Agreements signed by the EU
are the most striking examples; other cases include U.S.
free trade agreements (FTAs) with Latin American partners
and South-South agreements such as the Common Market
for Eastern and Southern Africa (COMESA). Resource
transfers matter, in particular, for deep and asymmetric
PTAs. Arguably, deep integration places heavier demands
on capacity. Less developed trade partners may have difficulties in, for example, meeting the regulatory standards of
their partners and thus obtaining effective market access.
They may lack capacity to compensate for some of the
adjustment costs of reform; to contribute effectively to the
production of regional public goods; and, even more
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broadly, to help achieve geopolitical and societal objectives
(development, conflict prevention, and so on).
Policy anchoring. A traditional political-economy explanation for a country’s entering into binding international
trade commitments is the pursuit of a domestic reform
agenda and the use of external commitments to lock in
progress and prevent future reversals. The opportunity to
lock in is also a motive for including behind-the-border
aspects in agreements. PTAs may be perceived as more
effective lock-in mechanisms than other international
agreements, and they may complement other external
instruments in the process of reinforcing and consolidating domestic reforms.
By extending their reach to regulatory issues, PTAs offer
a way of improving policy credibility (Hoekman, ch. 4 in
this volume). What are the differences, then, between the
sort of anchor offered by PTAs and that provided by the
WTO? Aside from the obvious point that PTAs may offer
commitments in WTO+ and WTO-extra areas, they may
have specific advantages. The possibility of picking a partner may help reinforce credibility, as the partner of choice
may be perceived as a strong proponent of reform. The EU,
the United States, and other developed countries do, in
fact, promote various agendas through their respective
PTAs. Picking a partner or a group of partners may also
signal a preference for a certain regulatory approach. In
addition, lock-in through PTAs can be complemented by
transfers of finance and knowledge.
An argument put forward by Schiff and Winters (1998)
is that PTAs may actually be well suited for locking in policies because of the credibility of enforcement in these
agreements. Incentives to enforce commitments are greater
in a PTA because there is less possibility of free riding and
fewer of the coordination problems that may arise in
multilateral forums. In addition, there is more scope for
retaliation because concessions in a PTA may go beyond
just tariffs. Schiff and Winters note, however, that the disciplining effect is limited to the partner countries in the PTA,
not third-country members. (They cite the peso crisis of
1994–95, when Mexico raised its tariffs on 500 items for
non-NAFTA suppliers.) These dynamics are echoed by the
conclusion reached by Prusa (ch. 9 in this volume), that
PTAs tend to discipline the use of contingent protection
measures among partners while, at the same time, the use of
protection against third countries seems to be increasing.
There are several recent examples of countries that have
used PTAs to pursue an ambitious domestic agenda; Schott
(2003) cites Mexico and Chile. Similarly, the accession of
Eastern European countries to the EU was strongly motivated by the desire to break irrevocably with socialism and
consolidate market economy reforms. More recently, Costa
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Rica and Peru used their FTA negotiations with the United
States to push domestic reforms. Levy (2009) does not find
much in the way of market access motives for Peru, except
a desire for greater certainty about future access (trading
temporary preferences for more permanent ones), but the
agreement did help the country cement its economic policy reforms. Some of these reforms, notably in the areas of
services and investment, were part of the FTA implementation program, but the agreement also helped lock in prior
policy reforms, such as tariff reductions. Another motivation for signing the FTA with the United States, Levy notes,
may have been the hope that it would generate broader
positive spillover effects on Peru’s governance and the rule
of law. By imposing good disciplines to protect foreign
investors and market access, the FTA would signal a commitment to a better legal environment, in general.
In sum, there are strong rationales for policy makers to
embark on deep and comprehensive PTAs, but the relative
merits of regional integration are also issue specific and
country specific. The choice of whether to include regulatory aspects in PTAs is essentially dictated by a dual concern:
securing market access and addressing market failures,
whether national (through the lock-in effect of policy
reform and policy upgrading) or regional. Market failures
will be of different natures and will involve different sets of
countries, depending on the sector and the issue at hand—
hence the need, as with any regulation, for a case-by-case
approach. Other noneconomic considerations, such as fostering societal choices, may apply to some issues of a regulatory nature. Finally, specific institutional characteristics
and advantages may motivate the choice of PTAs as adequate forums for reform.
Specificities of Deep Integration
The increased scope and depth of PTAs create opportunities but also pose extra challenges to policy makers as they
negotiate and implement the complex market-access and
regulatory web of these agreements. Policy makers may
have to reevaluate their approach when negotiating and
implementing deep integration PTAs. In particular, to what
extent are the multiple goals of PTAs consistent and
congruent? Do the new disciplines incorporated in PTAs
create a different category of obligations? Does the deepening and popularity of PTAs create new challenges for the
multilateral trading system? In this section, we suggest four
major areas of emphasis for policy makers, especially in
developing countries, as they refine their regional trade
strategies: reexamining the question of discrimination and
preferential access, adopting a holistic approach, building
in flexibility, and focusing on implementation.
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Preferences
Are the traditional concerns of discriminatory liberalization valid for the new areas of deep commitments in
PTAs? Do deep integration measures generate trade diversion? Can they harm the liberalizing country? Do they act
as stumbling blocks to further liberalization? These
issues—in particular, those related to the impact of deep
integration on multilateral architecture—have generated
considerable interest as of late (OECD 2003; Baldwin,
Evenett, and Low 2009; Estevadeordal, Suominen, and Teh
2009), thanks to mounting evidence provided by new
PTAs. The new regulatory commitments found in today’s
PTAs are discussed here in light of the three classical economic concepts for analyzing market access discrimination in PTAs: trade diversion, third-party effects, and
systemic effects.
Trade diversion. Discrimination in deep integration
agreements can secure the benefits of market access without generating the potential cost of trade diversion. In this
sense, regulatory discrimination does not raise the same
concerns as tariff discrimination would. The certitude that
better market access will be beneficial and that no diversion
costs will occur leads to an important consideration for
policy makers: all things being equal, PTA partners will
unambiguously gain in preferential deep integration
efforts. This may explain why deep integration issues are
winning popularity in PTAs. (See Baldwin, ch. 3, and
Baldwin and Freund, ch. 6, in this volume.)
Protection afforded by lack of regulatory openness is not
necessarily protectionist in intent. Regulatory requirements
often impose a transaction cost on the exporter without
generating rents for the home country.13 A case in point is
superfluous or antiquated border controls, which create
additional costs without any corresponding benefits.14
In such instances, liberalization of services, harmonization of standards, trade facilitation, investment liberalization, and openness of government procurement can
generate benefits even if carried out preferentially. It is,
however, important to stress that this positive effect only
occurs if there is no sizeable rent transfer from domestic to
foreign producers.15 In trade in services, for instance, the
impact of preferential liberalization will be determined by
the nature of the regulatory barriers present. If lack of
competition is an issue, regulatory liberalization may well
replace a domestic monopolist practice with a foreign one
(Mattoo and Sauvé, ch. 12 in this volume). Similarly, where
access to services markets is subject to some form of licensing, rents may arise, and with them, the cost of trade diversion. In the case of government procurement, there is an
additional aspect at work: restrictive and discriminatory

government procurement rules do not affect the market as
a whole, and therefore, exclude suppliers only from serving
the public share of the domestic demand (Dawar and
Evenett, ch. 17 in this volume). Depending on the size of
public markets, this may not be enough to exclude foreign
suppliers from the market altogether.
Impact on third parties. The standard effect of discrimination will still be harmful for third parties (the excluded
countries). This is, for instance, the case when countries
adopt European standards instead of international ones
(Maur and Shepherd, ch. 10 in this volume; Stoler, ch. 11 in
this volume). It is important to ask, however, whether preferential measures are always discriminatory.
An important characteristic of regulatory measures is
that de jure preferential treatment might be difficult to
apply, making de facto MFN liberalization a preferable
option. That is, devising a new regulatory regime applicable to each PTA may be impracticable, or the concept of
rules of origin that applies to product characteristics simply cannot be as easily applied to regulations or intangible
transactions.16 For instance, provisions on protection of
intellectual property rights apply equally to all origins,
including domestic ones. Carving out specific regimes for
some countries (as in the case of the WTO Article 6 exception for least-developed countries) requires complex legal
and practical arrangements. Similarly, for customs procedures, although trade rules may differ depending on the
origin of the product, it makes sense to maintain, as much
as possible, similar procedures regardless of the origin of
the good because most objectives of border controls apply
to all imports. Those examples show that the concern
about negative impact on excluded parties can largely disappear in the case of deep commitment provisions and
that preferential liberalization could generate positive
externalities for third countries.17
This is, however, not a universal rule. A characteristic of
deep integration liberalization is that there are instances in
which discrimination is inevitable and even necessary. The
main illustration of this conclusion is provided by mutual
recognition agreements (MRAs). MRAs can be negotiated
in any regulatory area and are basically a way of lowering
barriers to entry into the domestic market for foreign
producers without outright harmonization of rules, thus
preserving regulatory diversity and allowing countries to
maintain national objectives and preferences. Under this
principle, parties agree, in essence, to maintain their own
regulatory procedures provided that they meet minimum
common objectives. Recognition can be agreed both for
regulatory standards and for their testing and can be
applied in several areas: services (e.g., professional standards and transport), trade facilitation (e.g., declarations
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made with foreign customs), and technical trade barriers
and phytosanitary measures. Another instance in which
discrimination is needed relates to customs controls. Modern and efficient, risk-based border management calls for
the selective control of imports, focusing on categories that
present the highest risk of noncompliance. Risk criteria
discriminate, for instance, by product category, country of
origin, and identity of shipper, allowing simplified controls
for authorized economic operators and express shippers.
Finally, the fact that liberalization in preferential settings could de facto lead to MFN liberalization has profound implications for overall liberalization negotiating
strategy. Concessions given to one partner cannot be
offered again to another when they are nondiscriminatory
and are implicitly offered to the rest of the world. One
implication might be that such liberalization is more difficult to achieve because it is more likely to be resisted by
domestic firms that would lose not only to the preferential
partners, as would be usually the case in a trade-diverting
PTA, but also to the world as a whole (Krishna 1998). The
reciprocity rationale for signing North-South agreements
would also be undermined because offsetting market
access preferences for goods (the objective of the South)
against deep regulatory commitments (the objective of the
North) seems to make little sense for developing countries. Preferences are bound to be eroded over time, but
regulatory commitments are both permanent and MFN.
Alternatively, as argued by Limão (2007), this asymmetry
could provide an incentive for PTAs to maintain high barriers against third countries (through high preferences), in
order to provide greater incentives for cooperation in nontrade areas and postpone to a distant future the threat of
preference erosion.
Another related consideration is that parties that want
to export a certain regulatory model—one more advantageous to their own firms—could gain from being the first
to negotiate with a given country. This may be one aspect
of the competitive liberalization framework described by
Bergsten (1996).
Systemic effects: Deep integration as a building block. Are
deep commitments in PTAs building blocks or stumbling
blocks with respect to multilateral liberalization? This is a
legitimate question, given that the slew of new commitments in PTAs makes these agreements much more invasive and, by adding new dimensions, may create even more
hurdles for the welfare-superior objective of multilateral
liberalization. Even when the more traditional aspect of
tariff preferential liberalization is considered, the answer to
this question is not entirely clear, with some analysts arguing that PTAs fundamentally undermine the multilateral
system (Bhagwati’s “termites”) and others seeing in PTAs a
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component of an overall dynamic of liberalization (Baldwin and Freund, ch. 6 in this volume).
In the context of deep integration, similar concerns prevail. How do complex and largely ad hoc PTAs touching on
services and behind-the-border measures interplay with
the multilateral order? Part of the answer was provided in
the previous section, where the point was made that
liberalization is often MFN in nature, thereby removing
concerns about stumbling-block effects in these instances.
There is also more to this story, as discussed by Baldwin,
Evenett, and Low (2009) and in OECD (2003). Several
mechanisms that support further liberalization are actually
found in PTA provisions:
• PTAs may enforce or encourage adherence to international standards in, for example, sanitary and phytosanitary measures and technical barriers to trade (Lesser
2007). Numerous PTAs also refer directly to WTO rules.
• Third-party, nonparty MFN clauses are often found in
services provisions (Fink and Molinuevo 2007) and in
government procurement (Baldwin, Evenett, and Low
2009). According to third-party MFN rules, future and
more advantageous commitments with other partners
should be granted to PTA partners as well, thus triggering automatic liberalization. A benefit of such rules is
that small countries avail themselves of the bargaining
power of more powerful countries with common trade
partners and so gain increased market access (Baldwin,
Evenett, and Low 2009).
• When regimes operate under liberal rules of origin
(ROOs) or liberal “denial of benefits” provisions, the
provisions are applied not only to preferential trade in
goods but also in any instance requiring the establishment of the origin of the partner subject to preferential
rules. There are various instances in PTAs; they include
access by third parties to MRAs, ROOs that apply to foreign firms that establish local presence in the partner
country (Mattoo and Sauvé, ch. 12 in this volume),18
and government procurement (Dawar and Evenett,
ch. 17 in this volume). ROOs applying to regulations
often happen to be liberal either because they otherwise
become complex to administer or because, as we saw
earlier, it does not make sense to operate parallel regulatory systems instead of an MFN system.
• The diffusion of identical and liberalizing rules in PTAs
has been particularly noted in “contiguous” PTAs having one partner in common. This occurrence can be
seen in investment provisions in agreements in North
and South America, in procurement provisions, and in
contingent protection (Baldwin, Evenett, and Low
2009). There could, however, be a downside, as large
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trading powers export their own—and not necessarily
compatible—vision of a liberalization agenda. Prusa
(ch. 9 in this volume) describes a phenomenon of rules
diffusion in which the EU and the United States act as
spokes in their respective networks. More broadly, template approaches to liberalization are often used in
PTAs. Rules relating to investment, services liberalization, or standards tend to replicate one of two or three
existing models.
In sum, discrimination in the implementation of deep
commitments in PTAs should not be underestimated, but
there are ways of dealing with it. It should not be underestimated because deep integration creates stealthier and
more complex ways to discriminate. Trade partners can
push for specific regime designs with the aim of carving
out more favorable market access conditions. One example
is the insistence by the United States on including customs
rules in its FTAs that allow for preferential treatment for
express carriers—an industry in which the United States is
well represented. However, the parallel with the tariff
analysis of preferential liberalization does not necessarily
hold because there is less risk of trade diversion, and the
welfare implications of preferential liberalization are then
necessarily positive. In such cases, PTAs would contribute to
overall welfare gain. Moreover the rather complex nature of
regulation tends to work to the advantage of MFN liberalization because managing multiple regulatory regimes to
create specific preferences is often too complicated.
Policy Complementarities: Taking a Holistic Approach
The expansion of PTAs into new disciplines implies that policy makers are confronted with multiple policy choices with
different objectives and complex interactions. In essence,
new PTAs capture a broader paradigm than traditional ones.
Evans et al. (2006) characterize one aspect of this expanded
paradigm by pointing out that, unlike traditional trade
liberalization that focuses chiefly on goods trade, deep integration aims at broad factor mobility, including liberalization
of investment (capital movement), trade in services, and
migration and labor standards. Perhaps nowhere are all the
liberalization dimensions explored as deeply and comprehensively as in PTAs. The complementarities created might
explain the attraction of PTAs (Mattoo and Sauvé, ch. 12 in
this volume). A good example is the trade facilitation
agenda, which embraces such goals as the streamlining of
numerous border measures (all of which have specific regulatory objectives in sectors such as health, immigration,
and security controls); the inclusion of services sectors that
facilitate trade (transport, logistics, insurance, and so on);

rules concerning movement of persons; and standards
policies.
The other aspect of the broader agenda is, of course, the
regulatory one and the inclusion of domestic and other
policies that have the objective not of protection but of
remedying some sort of market failure. Such policies are
included in PTAs at least in part because trade liberalization interacts with their objectives in ways that may often
seem to make these objectives more difficult to achieve.
Trade policies can no longer be designed on the assumption of their separability from other policies.19
Deep integration is as much about trade as it is about
other dimensions of economic management and public
policy. Starting with liberalization of services, all deep integration policies meet specific objectives, and the liberalization question cannot be divorced from the consideration of
these goals. Policy makers should carefully think about why
and how trade agreements should serve these objectives in
the specific context of PTAs. Table 1.1 offers a snapshot of
the variety of such objectives.
In Termites in the Trading System (2008), Bhagwati
pointedly mocks the ever-expanding notion of traderelated policies: “If I sneeze and use imported cough syrup,
that immediately affects imports; if I use domestic cough
syrup, that potentially reduces exports of the syrup I have
used up.” It is true that by pushing the logic ad absurdum,
every issue becomes trade related and has a trade effect.
Although this does not mean that the impact of non-traderelated policies on trade (and vice versa) should be
ignored, it is important to be clear about the primary
objectives of policies and how to achieve them. The question for regulatory issues, which are, in essence, behind the
border and not unique or specific to traded goods, is of
three orders:
1. What are the issues of true international dimension that
can only be addressed through international agreements?
2. How should behind-the-border rules in PTAs be
designed to minimize trade-distorting effects?
3. How should policy makers prepare themselves to negotiate or resist such rules?
The first two questions roughly ask, what is the actual
link with trade issues? On the first question, as was seen
earlier, market failures and externalities of a supranational
nature can be addressed using PTAs; for instance, international transit is a trade facilitation concern that clearly has
a regional dimension. Arguably, these issues can also be
addressed in separate, dedicated agreements such as bilateral cooperation treaties for competition law or standalone transit agreements (see Maur 2008; Dawar and
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Table 1.1. Types and Scope of Regulatory Objectives in Selected Areas Covered by Trade
Liberalization Agreements
Area

Regulatory objectives

Services

Universal provision (access, prices)
Standards (professional, safety, interconnection of networks)
Prudential regulations (banking)
Cultural exceptions (media)
Human, plant, and animal health
Safety
Network economies
Innovation and creativity
Fiscal revenue
Border security
Prohibitions
Immigration control
Enforcement of domestic laws with respect to foreign goods
Transit
Preference for national goods
Protection of sensitive sectors (defense)
Consumer information and protection
Minimum standards
Public goods
Minimum standards
Immigration management

Standards for goods

Intellectual property rights (IPRs)
Trade facilitation

Government procurement
Consumer law
Labor and human rights
Environment
Movement of persons
Source: Authors’ compilation.

Holmes, ch. 16 in this volume). International trade may be
an important source of market failure—for instance, with
respect to environmental protection (Anuradha, ch. 19 in
this volume).20 Because of the binding nature of international agreements and the international trade dimension of
externalities and market failures, there is a space for regulatory frameworks in the context of PTAs. Issues that were
previously dealt with under dedicated bilateral instruments,
such as bilateral investment treaties, customs cooperation
agreements, and cooperation on competition policy, are
now increasingly incorporated into PTAs. Although the
jury is still out as to the most effective instrument for
implementation, PTAs may be superior because of the
possibility of issue links and institutional-savings costs,
given that one body serves several purposes (Devlin and
Estevadeordal 2006).
On the second question, that of reducing distortionary
effects, the approach should be to minimize the conflicts
between regulatory and trade liberalization objectives. For
instance, harmonization to a low standards level would
maximize trade liberalization objectives but clearly would
not meet regulatory objectives. (Low standards may not
meet a country’s preferred level of enforcement.) An obvious approach is to ensure that the clarity of regulatory
objectives is such that protectionist intents cannot hide
themselves behind the disguise of rules. Hidden protectionism operates by raising the costs of (foreign) rivals, by
imposing discriminatory rules at home (e.g., by designing

standards in such a way as to exclude foreign products), or
by raising standards abroad (e.g., by exporting new regulatory requirements that increase the cost of production
abroad and shift comparative advantage patterns).
On the third question, that of negotiating or resisting
such rules, a first step is to clarify the policy-making
process involved in making future commitments—to
begin with, by involving the key ministries and administrations that oversee the nontrade objectives and by ensuring
mutual understanding and coherence of objectives. Historically, PTA negotiations have typically been led by finance,
foreign affairs, or trade ministries. These ministries would
seldom coordinate with other ministries or specialized
bodies of government, and sometimes their understanding
of the issues at stake is limited. Another step is to minimize
the costs of meeting the regulatory objectives, with reasonable statistical confidence. This step is often not done;
instead, solutions that meet the objective of regulation irrespective of the costs caused by trade distortions are chosen.
The notion of risk is often not embedded in the regulatory
design because agencies have no direct interest in considering the costs borne by other parts of the economy in meeting their objectives and naturally opt for regulatory solutions that minimize risk rather than costs. An example is
border controls, where 100 percent checking of consignments is not rare, to the exclusion of economically efficient
methods of targeting only risky shipments. The marginal
costs of meeting regulatory objectives (in particular, the
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costs for trade) should be balanced against the marginal
expected benefits. (Maur and Shepherd, ch. 10 in this volume, discuss this issue in the context of standards.)
An important aspect that may justify resisting the
incorporation of regulatory objectives into PTAs is the
importance of national endowments and preferences,
which will differ among countries. Bhagwati (2008) suggests that the rationales for different labor standards apply
to countries that are at different stages of development and
have different economic contexts. Although harmonization eliminates the costs associated with duplication and
complexity, it can undermine national objectives by
departing too much from these aims, and in the case of
upward harmonization to stricter regulatory levels, it can
raise the costs faced by some countries—often, the poorest
ones. The exportation of (higher) regulatory standards
and practices has been flagged in the recent literature as
integral to the strategy of the two biggest proponents of
PTAs, the United States and the EU (Maur 2005; Bhagwati
2008; Horn, Mavroidis, and Sapir 2009). A closer examination of PTA disciplines suggests that template approaches
to PTA liberalization are indeed promoted by both hubs.
This is worth highlighting because the EU and U.S.
approaches generally differ quite substantially. In this
volume, the influence of the EU and U.S. hubs is noted, for
instance, for contingent protection rules (Prusa, ch. 9), the
use of mutual recognition versus equivalence for standards
(Maur and Shepherd, ch. 10; Stoler, ch. 11), differing areas
of focus regarding IPR protection (Fink, ch. 18), and the
diffusion of procurement and investment rules (Miroudot,
ch. 14; Dawar and Evenett, ch. 17). PTAs—and bilateral
agreements in general—offer a means of dealing with
heterogeneity of preferences through the principle of
equivalence, which often takes the form of mutual recognition, as was discussed earlier.
Flexibility and Customized Problem Solving
The flexibility offered by PTAs in terms of tailoring the
level of ambition of given disciplines to particular trading
partners is one finding from the early work on the new
wave of PTAs (Heydon 2003). Although special and differential treatment and policy space are important features of
modern trade negotiations involving developing countries,
here we take the logic farther, arguing that it is not only the
nature of partner countries and their capacity that dictate
the need for such flexibility but also the regulatory issues
themselves.
Many of the new policies captured in the latest generation of PTAs do not lend themselves to reduction to standalone legal language in a trade agreement. Rather, deep

integration requires flexibility and customization in the
way provisions are drafted:
• Provisions in the agreement compose only one of the
building blocks of broader cooperation, which may
include institutional arrangements, whether hard (e.g.,
a common institution) or soft (e.g., expert consultations),
as well as technical assistance and capacity building.
• Gradual implementation is advisable, as reform may
not be carried out overnight and will present unique
challenges in a given country context.
• Flexibility is necessary for joint projects such as harmonization work and creation of common regional tools.
• Areas of cooperation will need to be reexamined as regulatory needs change over time.
• Deep integration areas will have to be revisited as understanding of how best to address regulatory dimensions
evolves.
• Implementation of policy has to be monitored.
• Recourse to venues other than dispute settlement is
needed.
Reliance on a rigid interpretation of an international
agreement and on enforcement through dispute settlement
is insufficient for the deep integration dimensions of liberalization (Hoekman, ch. 4 in this volume). Deep integration requires a combination of hard and soft law and
enhanced capacity. The reasons for this are (a) practicalities, (b) uncertainty, and (c) political economy.
The first problem is practical and procedural: the
appropriate implementation of behind-the-border policies
requires a set of actions, ranging from enactment of legal
provisions to establishment of adequate structures, including appropriate governance and rules, material and personnel for operationalizing the policies, and reporting
mechanisms. All this is highly complex and is difficult to
specify in full in an international agreement, and it might
as well be left to domestic authorities to work out.
The second problem arises from the fact that there is
uncertainty about the most appropriate design for regulatory policies and their implementation, since these aspects
probably depends on country circumstances. A good
example is the variety of competition provision rules and
setups in PTAs (Dawar and Holmes, ch. 16 in this volume).
Configurations of common competition regimes and provisions are greatly influenced by national regimes and by
partners’ size and level of development. Another source of
uncertainty is time, because technological changes, for
instance, may fundamentally affect the nature of the goods
and services exchanged and the way markets, market
operators, and government bodies conduct their work (in,
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for example, telecommunication services, standards policies, and border controls).
Finally, the political economy of PTAs that rely on softlaw mechanisms might be more supportive of actual liberalization than is the case with a top-down approach in
which rules are rigidly imposed by a powerful trade partner. Ownership can be enhanced through cooperation and
stakeholder involvement, which would be part of a process
of identifying appropriate regulatory solutions for liberalization (Hoekman, ch. 4 in this volume). This is related to
respect for country preferences while reducing differences
with a view toward mutual recognition of regulations.
Thus, flexibility seems to be an important dimension to
be considered in deep integration. This recognition gives
rise to a recommendation for “living agreements” that
incorporate a work program and for associated institutions
that establish a pathway allowing deeper integration over
time and the resolution of standards issues. Hoekman
(ch. 4 in this volume) similarly argues in favor of a constructive rather than adversarial process in North-South
PTAs. A problem with purely adversarial procedures is that
they tend to leave unaddressed public good issues, whereas
supranational institutions have an incentive to pursue such
matters. PTAs then become instruments of cooperation, in
addition to integration, and can provide a problem-solving
forum for countries that are undertaking reform and
upgrading their regulatory capacities.
Another aspect of the flexible approach toward deep
integration is the implication for approaches to dispute
settlement. On the one hand, negotiating and implementing deep integration dimensions is costly, creating a motive
for ensuring a return on this investment by the establishment of strong dispute settlement mechanisms (Porges,
ch. 22 in this volume). This may explain the observed trend
toward more legalistic forms of dispute resolution, replacing the more diplomatic approaches of older agreements.
In this regard, WTO-like ad hoc panels (which, among
other things, permit recourse to the expertise of specialists)
are often preferred. On the other hand, dispute settlement
is only one of the several mechanisms in PTAs contributing to enforcement. Panel-type disputes only occur in
exceptional cases, and smaller disagreements are resolved
through other channels established in the PTAs. The latter
approach is what can be described as soft law. In this
respect, common institutions play an important role,
allowing technical and ad hoc approaches to solving what
are often complex issues and facilitating the involvement of
third parties, such as the private sector.
As has already been indicated, the extent to which a PTA
is symmetrical or not—that is, the degree to which the
partners are equal or similar in level of development or
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economic size—has implications for the choice of degree
of flexibility and informality. In this sense, a flexible
approach can be seen as a building block for more formal
arrangements down the line. Porges (ch. 22 in this volume)
notes that dispute settlement tends to become more legalistic when the relationship is symmetric, whereas when it is
asymmetric, political and diplomatic approaches are preferred. Although the softer structure may be seen as a way
of affording flexibility to smaller partners and as reflecting
the unequal balance of power, it leaves the solving of disputes to less transparent conduits in which power may be
more easily wielded.
Implementation
The inadequacy of a solely legalistic approach to commitments implies that negotiations will not settle every issue
and that, in addition to the ex ante work of negotiators, an
important ex post agenda awaits countries signing PTAs. It
can be argued that the implementation agenda is on paper
more important in the case of PTAs than in the WTO.
There are essentially two reasons for this. The first is that
PTAs commit parties to effective liberalization, whereas the
WTO often merely commits parties to bind only maximum
levels of protection and provides numerous exemptions
and exceptions for developing countries.21 The second reason is that deep PTAs cover newer and more ambitious
ground than does the WTO.
In some areas, the track record of PTAs in implementation has been relatively poor. Reviews of services (Mattoo
and Sauvé, ch. 12 in this volume), and of competition provisions (Dawar and Holmes, ch. 16 in this volume) suggest
unimpressive results, while in areas that have seen more
pressure toward implementation, such as IPRs, the evidence shows much more substantial changes (Biadgleng
and Maur forthcoming). The different treatment for IPRs
is the direct result of the greater prominence of implementation and enforcement in recent PTAs involving the
United States and Europe.
Dealing with deep integration issues requires preparedness that goes well beyond the negotiation stage, and most
likely it entails the dedication of some permanent resources
to managing the agreement. The resource and policy implications of deep integration agreements are likely to be, in
part, unforeseen, as Hoekman (ch. 4 in this volume) suggests, and the problems may be compounded by countries’
lack of preparedness. Examples of possible unintended
consequences of commitments include incompatibilities
between PTA commitments and the existing (domestic
and international) legal environment;22 political-economy
constraints, where commitments are not accepted by
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domestic constituencies, including legislators who may
have to vote on new laws; limitations on regulatory freedom; inefficiency in implementing the new regulatory
environment; and economic implications that are less
beneficial than initially thought.
Beyond the principle of liberalization agreed in the PTA,
a work program of implementation must be devised in
order to make liberalization a reality. The implementation
of the provisions of an agreement may require different levels of intervention. First, institutional changes may be necessary because the implementation of new areas of policy
may call for the establishment of new regulatory agencies or
the reorganization of existing institutions. Second, new laws
for regulatory reform will be required to reflect PTA commitments. The need for such legislation will vary, depending on the legal standing of international commitments in
domestic law: some commitments require translation into
domestic law, while others have direct effect, and some law
systems rely more on a case law approach. The third dimension of implementation consists of the administrative, procedural, and operational changes required to comply with
the new regulatory framework. This can include the management of the agreement itself, including transparency and
monitoring requirements. Finally, enforcement of the newly
adopted regulations needs to be considered; the requisite
staff and resources will have to be allocated. Attention
should be given to the quality of enforcement and to measures for assessing the effectiveness of the application of the
laws (Biadgleng and Maur forthcoming).
The text of the PTA is only one initial element of the
process of integration. Implementation issues must also be
carefully examined to determine whether liberalization is
effective. Monitoring and accountability matter. This is a
more complex process than verifying that trade barriers are
effectively dismantled, and the necessary information is
often not readily available. In general, implementation in
PTAs is not a very transparent process, and sustained attention to implementation is rare. This is an additional reason
for the constructive cooperative approach recommended
by Hoekman (ch. 4 in this volume), given the complementarity between information generation and exchange and
the process for discovery of the best trade-facilitating regulatory solution.
In spite of some evidence that monitoring is taking
place, information about implementation remains scarce,
and most of the analysis of PTAs rests on the evidence provided by the agreements themselves and on some measures
of outcomes such as trade flows.23 Although such analysis
provides useful insights, the policy recommendations that
can be drawn from it are limited. Little is known about
which liberalization strategies work best as agents of change

and which of the hard-law–soft-law approaches, or combinations thereof, contribute most to liberalization. The
inference from the above discussion is that although many
examples and many distinctive approaches to integration
now exist, there is still relatively little basis for recommendations on how to appropriately implement deep integration provisions in PTAs, beyond a core set of principles.
For developing countries, one attraction of PTAs with
more developed partners, at least in theory, is the prospect
of access to capacity building and transfer of resources. Yet
whether and how development assistance contributes to
implementation is generally difficult to assess, and is even
more so in the context of PTAs, given the naturally nontransparent nature of institutions.
An important issue that appears prominently in the
discussion on competition policy, government procurement, and standards is to what extent the process of implementation should be run from the center. For instance,
competition regimes in PTA contexts range from regional
institutions to national institutions that cooperate on
international issues. Several considerations affect whether
the implementation process will be left to national government or devolved to a transnational body (Dawar and
Evenett, ch. 17 in this volume).
The first, obvious point is that a prerequisite for common institutions or rules is the willingness of trade partners to abandon some of their sovereignty. When this does
not happen (often, in the context of North-South agreements), only “lighter” options remain, and only core principles guaranteeing good policy and governance can be
agreed. This is the solution chosen for procurement provisions. A related concern is the choice between maintaining
national preferences and adopting international standards. In this area, the answer to the question of harmonization versus recognition depends on whether the
benefits of harmonization outweigh the costs of loss of
preferences. National ability to issue regulations is also a
parameter to be taken into account. In particular, one
motivation for preserving diversity in regulation and
implementation is to derive the benefits from competition
between different regulatory solutions and procedures.
Messerlin and Zarrouk (2000) advocate less centralization
in the context of conformity assessment in order to promote competition between different conformity bodies
and their services (e.g., testing, surveillance, inspection,
certification, etc.).
A second point is the degree of coordination that is
required by the integration policy. For some transnational
public goods, common institutions and a top-down
approach may be preferable in order to solve the coordination problems that lead to inadequate supply of the goods.
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Beyond public goods per se, common institutions appear
particularly necessary when frequent interactions, decision
making, adjudication, and exchange of information are
needed, as in customs unions. (See Andriamananjara, ch. 5
in this volume.) A related dimension is the desire to
achieve certain scale or efficiency effects. Competition policy illustrates the possibility of opting for a common, centralized competition regime—as in the cases of the EU, the
Caribbean Community (CARICOM), COMESA, and the
Andean Pact—when parties to a PTA do not differ much
in their preferences regarding the type of competition
enforcement.
For developing countries in particular, a top-down
approach may prove attractive. A first incentive might be to
improve governance. By decentralizing decision making
within a PTA, member countries may be better able to
shield policies from the risk of reversal and guarantee their
independence. This strategy may be helpful, for example,
for competition policy, where it might be difficult in some
countries to escape the influence of particularly large firms
and to discipline them. More generally, as discussed earlier,
countries with weak judicial systems might find it advantageous to rely on supranational judicial institutions as a way
of anchoring or locking in policies. Poor administrative
resources at the country level could also motivate the pooling of resources among a group of countries—something
small island countries have done.
Finally, a third consideration is efficiency motives,
which may lead some countries to seek to replace their
existing regulations with superior systems “imported”
from partner countries and, through the institutional
mechanisms of the PTA, to obtain access to the superior
expertise and systems of the partner country.
Conclusions
Modern PTAs are evolving rapidly. They are increasingly
deep, and they affect all countries and regions of the world,
including the most remote quarters. As academics and policy makers try to deal with this new generation of PTAs,
four tentative conclusions can be suggested regarding this
changing landscape.
1. Deep integration introduces a change of paradigm. To
be sure, PTAs still have to do with preferences, discrimination, and exclusion. They may lead to suboptimal outcomes and could complicate and even undermine progress
toward a more open, rules-based, and nondiscriminatory
multilateral trading system. More worrying than discrimination, perhaps, is the additional inherent complexity that
is created by the overlapping and conflicting regulatory
regimes promoted by myriads of PTAs. This concern has
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already been clearly articulated, and a call for multilateralizing regionalism has been voiced in the WTO (Baldwin
and Low 2009). The concern that PTAs “compete” with
multilateral negotiations for the attention of negotiators
and represent an untidy way of proceeding to liberalization
remains legitimate.
Yet, an important emerging lesson is that the economic
paradigm of shallow PTAs does not necessarily apply to
deep and comprehensive PTAs. “Old” concepts such as
mercantilist reciprocal liberalization, trade creation and
diversion, or a textual approach to negotiating PTAs may
still underpin the reasoning of many policy makers but are
often archaic or incomplete for deep integration liberalization. Failure to understand the new paradigm of preferential integration may, in turn, explain why most PTAs either
have not fully exploited the liberalization opportunities of
behind-the-border measures or have not prioritized the
opportunities closest to the parties’ interests—although it
might be naïve to attribute lack of progress solely to a lack
of understanding.
2. Deep integration PTAs are potentially powerful tools for
pushing wide-ranging government-owned reforms. Beyond
market access, deep integration PTAs create opportunities
to complement trade liberalization with other behind-theborder reforms. In addition, they offer unique instruments
for promoting bilateral or plurilateral cooperation and
resource transfers, transparency mechanisms, mutual
equivalence, informal mechanisms for dispute resolution,
in-depth and expert dialogue, and deeper liberalization
among the willing parties. These are not approaches that
can be easily, if at all, replicated in the large and formal setting of multilateral institutions.
Yet PTAs are worthwhile only if governments are themselves committed to reform and liberalization. PTAs offer a
variety of mechanisms by which the process of reform will
become more effectively and irremediably set in motion,
but a prerequisite is that meaningful commitments be
agreed to in the first place. Deep integration PTAs should
therefore strive to provide open access to regulatory rules
and disciplines in order to ensure equality of treatment of
all members and nonmembers and so minimize the occurrence of “regulatory preferences.” This means—beyond
national treatment—liberal rules of origin, transparency,
and the availability of due process. Good regulatory practice
should lead de jure preferential liberalization to become, in
effect, MFN liberalization. The question of discrimination
in deep PTAs is likely to remain convoluted. Discriminatory
regulations could take many forms, whether codified in
rules or not. De facto preferences can arise from rules that
look nonpreferential on paper, or from preferential enforcement. Furthermore, discrimination may, paradoxically,
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be the only form of acceptable liberalization, as parties
mutually agree to accept each other’s rules.
3. Deep integration should be pursued strategically and
selectively. Another answer to complexity that is, in our
view, not sufficiently considered by developing countries, is
selectivity. (This is also suggested by Hoekman and Sekkat
2010.) Liberalization is a complex matter, not only from a
capacity standpoint but also from a political one. The
political economy of deep integration involves many (often
opposing) interests and a large set of potential stakeholders. Overloading the negotiating agenda (which will later
become the implementing agenda) diverts the focus from
what may be achievable and from the areas where gains
may be the most important. Agreements bloated by too
many issues may lose significance and fail to achieve much.
Picking meaningful issues with the right partner, along
with having adequate technical assistance and a cooperative approach, may bring about substantial progress on liberalization and serve as a positive signal or trigger for more
challenging areas. Market access should not be the only
item on the agenda of negotiators, especially those of
developing countries, since deep integration really entails
thinking about a domestic reform strategy. Prioritization
of core objectives and sequencing should be central concerns of negotiators. Sound regulatory practice should
underpin liberalization to minimize the prevalence of regulatory preferences and ensure the overall consistency of
liberalization and regulatory objectives.
4. There is no one-size-fits-all model of deep integration.
As policy makers more and more integrate these new
dimensions, we can expect that they will use PTAs more
intensively to further liberalization objectives—it may be
hoped, in a way complementary to multilateral efforts.
Liberalization in any sector is not a simple matter. It
escapes easy characterization, as well as one-size-fits-all
types of answers. This complexity means that there are few
universal rules to follow; rather, carefully designed and specific solutions are needed. Deep integration is essentially a
sui generis process, as is illustrated by Winters (2010) in the
case of the EU. Yet complexity means that some core principles should be followed in order to promote, to the extent
possible, market-based solutions.
The dynamics of North-South, South-South, and NorthNorth PTAs differ considerably. Asymmetric agreements
make cooperation less easy and may provide less scope for
transnational public goods and mutual recognition but
offer more prospects for lock-in and greater access to
imported regulatory regimes, when needed. Market access
considerations will be paramount for the small partner,
whereas the larger partner will seek, beyond market
access, to diffuse its regulatory norms, including values

norms, and to trigger competitive liberalization effects in
partner countries. A related logic can be observed in the EU,
which, as Maur (2005) notes, is attempting to leverage its
PTAs to shape South-South agreements in its recent wave of
agreements with the Mediterranean countries, the Balkans,
and the African, Caribbean, and Pacific (ACP) countries.
Notes
The authors thank Jaime de Melo, Ndiame Diop, Bernard Hoekman, and
Richard Newfarmer for helpful comments and suggestions.
1. In a WTO working paper, Fiorentino, Verdeja, and Toqueboeuf
(2006) note that country negotiating resources are being shifted away
from multilateral negotiations toward negotiations on PTAs.
2. The General Agreement on Tariffs and Trade (GATT) architecture
was historically built, essentially, around the notion of negative integration and the prohibition of the most detrimental policies through elimination of border trade barriers and the espousal of nondiscrimination
principles (Hoekman and Kostecki 2009). Recently, however, new forms
of economic integration have been included in the multilateral trade
framework, starting with the Kennedy Round and the General Agreement
on Trade in Services (GATS) in 1979 and continuing with the WTO (and
the incorporation of TRIPS, in particular). The WTO incorporates much
more significant elements of positive integration than previously. PTAs
follow the same trend and go even further in many instances.
3. Torrent (2007) provides the following example: “The European
Community directives on the liberalization of movements of capital seem
to be a clear example of ‘negative’ integration, but they were enacted
according to what, in Tinbergen’s terms, would be a clear example of ‘positive integration’ (and they would be defended in this way by many in the
European Commission). In political terms, NAFTA’s [North American
Free Trade Agreement’s] Chapter XI on investments would be looked at
by many around the world as a typical example of ‘negative integration’
that sharply reduces the capacity of Governments to intervene in the
economy. It is also an example of ‘positive integration’ that creates common rules that go beyond the liberalization of access (for example on
protection of investments).”
4. According to Ethier (1998) and, subsequently, Levy (2009), attracting foreign direct investment (FDI) is one of the main incentives for
entering into PTAs.
5. Technology allows services to be traded under several modal
forms; for instance, medical diagnostics can now be provided at a distance, thanks to electronic imagery.
6. Note that well-being can be understood in broad terms as including not only economic welfare but also value-related preferences.
7. In economics, nonrivalry means that consumption of the good by
one individual does not reduce the availability of the good for consumption by others. Nonexcludability means that no one can be effectively
excluded from using the good.
8. According to Levy (2009), several mechanisms could be in play:
(a) once a bureaucracy commits to good governance in a trade agreement,
it may make little sense to maintain a different attitude for the domestic
market; (b) good governance with respect to international flows could
serve as a signal, spurring reform on the domestic front; and (c) if the rule
of law is not followed within the country, there might be costly and
adverse reputational spillovers that could affect the decisions of foreign
investors and traders.
9. The decision to focus on coal and steel came about not only
because of the economic importance of the two sectors but also because
these materials were considered the main inputs for making weapons.
“The pooling of coal and steel production should immediately provide
for the setting up of common foundations for economic development as
a first step in the federation of Europe, and will change the destinies of
those regions which have long been devoted to the manufacture of
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munitions of war, of which they have been the most constant victims”
(Robert Schuman, Declaration of 9 May 1950).
10. “The EU can make an important contribution by working around
the conflict issues, promoting similar reforms on both sides of the boundary lines, to foster convergence between political, economic and legal systems, enabling greater social inclusion and contributing to confidence
building” (European Commission 2007).
11. World Bank (2005), however, notes that some wars began partly
as trade disputes; examples are the U.S. Civil War (1861–65) and the
Soccer War of 1969 between El Salvador and Honduras.
12. The Electricity Regulatory Forum, or Florence Forum, was set up
to discuss the creation of a true internal electricity market in the EU. Since
1998, the forum has met once or twice a year, formerly in Florence and
now in Rome. Further information on the Florence Forum is available on
the Web page of the European Commission’s Directorate General for
Energy; see http://ec.europa.eu/energy/gas_electricity/forum_electricity_
florence_en.htm. A similar body, the Madrid Forum, has been established
for natural gas markets.
13. Thus, regulation does not necessarily generate positive terms-oftrade effects for the home country (e.g., customs duties revenues, in the
case of tariff protection).
14. In most cases, the situation is not that clear-cut. Regulatory
burdens often create additional jobs for administrations and provide
opportunities for graft.
15. In normal circumstances, there should be no prior rent capture by
domestic interests, since the objective of regulatory controls is not to raise
revenue or afford protection.
16. The distinction is often blurred, and when identification methods
are imperfect, origin is often used as a very imperfect proxy for other
characteristics (as is country of citizenship for migrants).
17. This claim was tested empirically by Czubala, Shepherd, and
Wilson (2009) in the context of adoption of international standards.
18. Baldwin, Evenett, and Low (2009) cite the example of ROOs in
East Asian PTAs as particularly liberal, since they only require incorporation under the laws of the trade partner and do not impose any other
nationality requirements on the entity, regarding, for example, the nationality of the people controlling the firm.
19. Although separability never really existed in practice, the traditional approach was to consider trade policy in relative isolation from
other policies, including other economic policies.
20. Environmental externalities could also stem from purely domestic economic activities.
21. In terms of liberalization, PTAs will at least lock in the status quo if
disciplines in an area are included. This is furthered by the use of negativelist approaches, as in some services provisions. Thus, the value of commitments in PTAs is higher than in the WTO. In this sense PTAs are more
rigid. This may be a reason developed countries have intensively used PTAs
with smaller developing countries as a way to lock in liberalization in a way
that was not necessarily happening in the WTO. But with stricter commitments looming, resistance to liberalization may also be stronger.
22. Biadgleng and Maur (2010) cite the example of commitments
made by the Arab Republic of Egypt with the EU to ratify, in contradiction to its own law, the Convention for the Protection of New Varieties of
Plants established by the International Union for the Protection of New
Varieties of Plants (UPoV).
23. Examples of different approaches to monitoring implementation
are seen in the United States, which “certifies” implementation of FTAs
before congressional approval; the EU, which reports regularly in the case
of accession and in more ad hoc fashion with other partners on implementation; APEC implementation action plans; and South-South agreements
such as COMESA, for which the secretariat monitors country progress.
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Preferential trade agreements (PTAs) are an enduring
feature of the contemporary multilateral trading system.
Sixty years after the founding of the General Agreement on
Tariffs and Trade (GATT), the global trading landscape has
changed beyond recognition. Membership in the World
Trade Organization (WTO) continues to grow steadily, but
meanwhile, participation in PTAs is expanding at an
unprecedented rate. Slow progress in the Doha Round
trade negotiations has no doubt contributed to this growth
trend. As of February 2010, 266 PTAs were in force, and
this figure did not include a significant number of agreements (mostly among developing countries) that had not
yet been notified to the WTO, or the many PTAs still in the
pipeline. As a consequence, a growing proportion of world
trade is, or has the potential to be, conducted under preferential terms rather than under the nondiscriminatory
regime of the WTO. In addition, trade conducted under
preferential rules is increasingly subject to a plethora of
crisscrossing regulatory regimes that modify and complicate the WTO’s multilateral regulatory regime.
All but one of the WTO’s 153 members is a party to at
least one PTA (Mongolia is the exception), and most
countries are parties to several. Today’s PTAs are characterized by diverse geographic and physical configurations
and differing regulatory content. Although PTAs offer the
potential for increased trade and investment among their
members through enhanced market access, they do so at
the cost of introducing multiple layers of complexity into
the global trading landscape, rendering trade relations less
transparent and more unpredictable.
The aims of this chapter are (a) to provide a snapshot
(as of February 2010) of recent developments and trends
with respect to the number and scope of PTAs, (b) to analyze the types of PTA initiatives that are currently under
negotiation in each geographic region, and (c) to assess the
possible impact of a selection of plurilateral PTAs on trade

developments. Unless otherwise stated, the data presented
take account of all bilateral, regional, and plurilateral trade
agreements of a preferential reciprocal nature that have
been notified to the GATT/WTO (see box 2.1 for definitions). The focus is on free trade agreements (FTAs), customs unions (CUs), partial-scope agreements in the area of
trade in goods, and economic integration agreements
(EIAs) in the area of trade in services.1
Trends among PTAs
Recent developments and trends are shaping a PTA landscape that presents a number of significant features.
The first is ubiquity. PTA participation is becoming
more diverse, spreading to most geographic regions, but
especially to East Asia and the Pacific. North-South preferential partnerships are on the rise, with a number of developing countries electing to forgo unilateral programs—
such as the generalized system of preferences (GSP) or
trading arrangements previously conducted under a WTO
waiver—in favor of reciprocal agreements. These developments are testing the negotiating capacity of developing
countries, particularly where they have to deal with issues
for which no multilateral rules currently exist or where the
negotiating framework differs from that of the WTO. Such
is the case, for instance, in PTAs covering trade in services.
The second is consolidation. Bilateral relationships are
being replaced by plurilateral PTAs among the same partners, and agreements between regional blocs are on the
increase. In Asia, countries long resistant to preferential
trade liberalization are catching up, and plurilateral PTAs
coexist alongside bilateral PTAs among the same sets of
partners. Notwithstanding some consolidation, the growing number of overlapping plurilateral PTAs—particularly
in Africa and Central Asia but also, increasingly, in the
Americas and Asia—points to a further fragmentation of
37
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Box 2.1. Typology of Preferential Trade Agreements
Care should be taken when categorizing preferential trade agreements (PTAs), given the differences in terminology used by
institutions and researchers. In this study, we use the generic term PTA to refer to all reciprocal preferential agreements. The World
Trade Organization (WTO), however, uses the term regional trade agreements (RTA) for all reciprocal preferential agreements and
reserves PTA for nonreciprocal preferential agreements such as the generalized system of preferences (GSP) and the African Growth
and Opportunity Act (AGOA). The terminology employed in this chapter is explained below.
Free trade agreement (FTA). An agreement between two or more parties in which tariffs and other trade barriers are eliminated
on most or all trade. Each party maintains its own tariff structure relative to third parties. Examples are the North American Free
Trade Agreement (NAFTA) and the Japan–Singapore New-Age Economic Partnership Agreement.
Customs union (CU). An agreement between two or more parties in which tariffs and other trade barriers are eliminated on most
or all trade. In addition, the parties adopt a common commercial policy toward third parties that includes the establishment of a
common external tariff. Thus, products entering the customs union from third parties face the same tariff regardless of the country
of entry. Examples are the Southern Cone Common Market (Mercosur, Mercado Común del Sur) and the agreement between the
European Union (EU) and Turkey.
Partial-scope agreement. An agreement between two or more parties that offer each other concessions on a selected number of
products or sectors. Examples are the Asia-Pacific Trade Agreement (APTA) and the agreement between the Lao People’s
Democratic Republic and Thailand.
Economic integration agreement (EIA). An agreement covering trade in services through which two or more parties offer
preferential market access to each other. Examples are the U.S.–Peru and Thailand–Australia PTAs. Typically, services provisions are
contained in a single PTA that also covers goods. An EIA may be negotiated some time after the agreement covering goods; for
example, the Caribbean Community (CARICOM) and the European Free Trade Association (EFTA) have negotiated separate services
protocols.
Preferential trade agreement (PTA). The generic term used in this study to denote all forms of reciprocal preferential trade
agreements, including bilateral and plurilateral agreements.
The figure shows the breakdown of PTAs covering trade in goods notified to the WTO and in force as of February 2010. FTAs are
by far the most common type, accounting for 83 percent of all PTAs. Customs unions, a deeper form of integration, require
significant policy coordination between their parties. They are more time consuming to negotiate, are less common, and make up
only 10 percent of all PTAs. Partial-scope agreements account for the remaining 7 percent.

Types of PTAs Notified to the WTO

7%
10%

83%

free trade agreement
customs unions
partial-scope agreement
Source: WTO Secretariat.

trading relations and to complications for traders,
exporters, and customs authorities alike.
The third is the changing structural configuration of
PTAs. Bilateral PTAs are increasingly becoming the norm.
Such PTAs are concluded more quickly than those involving
multiple partners. More significantly, they are indicative of

a shift away from viewing the agreements as a means of
forging traditional regional partnerships among several
geographically proximate countries and toward employing
them, instead, as instruments for negotiating strategic,
bilateral market access, often among countries in different
regions. Indeed, cross-regional PTAs account for two-thirds

Landscape

of those currently under negotiation. Bilateral partnerships
have the potential to generate further fragmentation of
global trading rules because each PTA maintains its own
distinct regulatory framework. Initiatives to alleviate fragmentation by harmonizing preferential rules of origin are
little in evidence outside the pan-European system of
cumulation of origin.
The fourth is the broadening and deepening of the regulatory scope of PTAs. Increasingly, PTAs include a services
component, in addition to the traditional exchange of preferences on goods. On issues that fall under the current
mandate of the WTO, some countries have elected to
undertake bilateral commitments going beyond those
they have accepted at the multilateral level (WTO+ provisions) and some are undertaking commitments on issues
that lie outside the current WTO mandate (WTO-extra
provisions).
The fifth is the impact of PTAs. As discussed later in this
chapter, trade flow data indicate that for a number of plurilateral PTAs, intra-PTA imports have increased as a share
of total imports, and growth in intra-PTA exports is associated with growth in total exports. PTA partners in selected
plurilateral PTAs trade more internally than would be
expected in the absence of a PTA, and the impact on extraPTA exports and imports is largely positive.
The PTA Kaleidoscope
This section expands and updates an earlier study conducted by the WTO in 2008 (Fiorentino, Crawford, and
Toqueboeuf 2009). As in that study, we map PTA proliferation and examine the trends and characteristics of
PTAs with respect to their type, physical composition,
scope, and geographic spread. The focus is on PTAs notified to the WTO and in force, and on those currently
being negotiated.
Quantifying and Qualifying the Proliferation of PTAs
PTAs continue to be a prominent feature of most countries’ commercial policy, and we expect the current sharp
upward trend in the number of new PTAs to continue for
the foreseeable future. Although the multilateral tariff
reductions that would accompany successful completion
of the Doha Round of trade negotiations may dull countries’ appetite for the negotiation of further PTAs in the
medium term, we think it is likely that the number of
PTAs will continue to increase in the short term as those
PTAs already signed or under negotiation enter into force
and those further down the pipeline, in the proposal or
study phase, come on line. Also, to the extent that PTAs are
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a manifestation of motivations that may not be addressed
in multilateral global economic integration efforts (for
example, geopolitical concerns, the diffusion of social preferences, and the establishment of regional public goods),
the successful conclusion of the Doha Round trade
negotiations—despite the inherent preference erosion that
will result—may not be sufficient to diminish the appeal
of these agreements. Figures 2.1–2.4 trace the chronological development of PTAs within the WTO framework.
Figure 2.1 shows the number of PTA notifications
received by the GATT/WTO each year between 1948 and
February 2010. In the five-year period 2000–04, 15 PTAs
were notified annually, on average. In 2005–07, notifications declined from the 2004 level, to an average of 24 per
year. In 2009, 37 notifications were received, 20 covering
trade in goods, and 17 covering trade in services. This was
the highest number of notifications received in a single
year.
The growth in PTA notifications should be interpreted
with caution because it reflects accession commitments
made by WTO members.2 Following its accession to the
WTO in 2008, Ukraine notified 10 PTAs, some of which
had been in force for 10 years or more. Given that many of
the countries in the WTO accession process (for example,
the Russian Federation and the other successor states to the
Soviet Union) are active PTA players, future accessions to
the WTO will lead to periodic spurts in PTA notifications.
In addition, recent efforts by the WTO membership to
encourage notification of PTAs already in force but not yet
notified appears to be producing results, because several
PTAs that had been in force for some time were notified in
the course of 2009.3
Figure 2.2 shows the total number of PTAs notified to
the GATT/WTO according to the year in which they
entered into force or became inactive.4 As of February
2010, 457 PTAs had been notified, of which 266 (including
accessions to existing agreements) are currently in force; of
these, 191 are in the area of goods and 75 in services. The
two significant dips in the cumulative active number of
PTAs shown in the figure are a result of the consolidations
of PTA networks in the European region following the
enlargements of the European Union in 2004 and 2007 and
among Balkan countries in the enlarged Central European
Free Trade Agreement (CEFTA). These periodic consolidations, while reducing the total number of active PTAs, are
not indicative of a decrease in the amount of trade that is
subject to preferences; preferential trade continues to be
conducted among the countries concerned, but under a
different relationship or configuration. A similar process of
consolidation is expected to take place in Central America,
where bilateral agreements being concluded between
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Figure 2.1. Total PTA Notifications Received by the World Trade Organization, by Year, 1949–2009
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Figure 2.3. PTAs Notified to the GATT/WTO and in Force, by Year of Entry into Force, 1959–2009
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Figure 2.4. PTAs Notified to the GATT (Pre-1995) and the WTO (Post-1995), by Legal Provision
GATT (1947–94)

WTO (1995–2009)

240
220
200
180

number

160
140
120
100
80
60
40
20
0
in force

inactive
Article XXIV

in force
Article V

inactive

Enabling Clause

Source: WTO Secretariat.
Note: GATT, General Agreement on Tariffs and Trade; PTA, preferential trade agreement; WTO, World Trade Organization.

cumulative number

number per year

140

42

Rohini Acharya, Jo-Ann Crawford, Maryla Maliszewska, and Christelle Renard

Chile, Panama, and individual Central American Common
Market (CACM) countries will be replaced by a series of
PTAs that link all CACM members with a respective Latin
American partner.
Asia, by contrast, exhibits a layering effect whereby
countries are members of both plurilateral and bilateral
PTAs. For example, a preexisting PTA between New
Zealand and Singapore coexists alongside the plurilateral
PTA linking the same parties, the Trans-Pacific Strategic
Economic Partnership (SEP). Similarly, the PTA between
the Association of Southeast Asian Nations (ASEAN) and
Japan coexists with bilateral PTAs between Japan and individual ASEAN members such as Indonesia, Malaysia, the
Philippines, Singapore, Thailand, and Vietnam. This adds
to the complexity of trading relations because agreements
may contain different schedules for tariff elimination, rules
of origin, and regulatory provisions.
The upward trend in the number of PTAs is evident in
figure 2.2. Not only is the number of PTAs increasing,
but the number of countries involved continues to diversify. During the 1990s, much of the proliferation of PTAs
took place in Europe and Central Asia as the countries
of those regions forged new trading relationships following the breakup of the Soviet Union. Since 2000, PTA
participation has become more diverse, spreading to all
geographic regions, particularly East Asia and the Pacific.
PTA activity is increasingly concentrated in developing
countries.
Figure 2.3 distinguishes between the number of physical
PTAs and the number of PTA notifications.5 The number
of services PTAs has been increasing, particularly since
2000. For instance, of the 14 distinct PTAs that were notified and entered into force in 2009, 11 had a services component, and almost three-quarters of all PTAs in force and
notified to the WTO contain provisions on trade in services. Also of note is the fact that developing countries are
increasingly negotiating PTAs that include both goods and
services components.
A total of 183 physical PTAs have been notified to the
WTO (as of February 2010) and are currently in force.
This figure does not include the hundred or so PTAs that
are currently in force but have not been notified to the
WTO. Such PTAs are almost exclusively among developing
countries, and most are bilateral agreements involving two
parties.
Figure 2.4 looks at the proliferation of PTAs chronologically, differentiating between the PTAs notified during the
GATT years and those notified since the establishment of
the WTO, according to the relevant legal provision.6 Of
the 123 PTAs notified during the GATT years, only a
quarter remain in force. In many cases, older PTAs have

been superseded by newer ones between the same signatories or have been consolidated into larger geographic
groupings. Of those that remain in force, a third were
notified under the GATT Enabling Clause, which allows
preferential treatment among developing countries. Of
the PTAs covering trade in goods notified to the WTO,
90 percent were notified under GATT Article XXIV,
which permits PTAs as an exception to most favored
nation (MFN) rules.
Of the 334 PTAs notified to the WTO, 70 percent
remain in force. As we shall see, much of the recent growth
of PTAs is accounted for by agreements among developing
countries, many of which have notified the goods provisions of their PTAs under GATT Article XXIV, rather than
exercising their option to notify them under the Enabling
Clause.
Continuing Evolution of the Composition of PTAs
The past 15 years or so have witnessed changes in the
dynamics of trading relationships between developed and
developing countries.7 Figure 2.5 shows how participation
in PTAs has evolved over time.
Among PTAs concluded since the establishment of the
WTO, the number with exclusively developing-country
members rose initially and has since remained fairly
steady; those exclusively among developed countries fell
during the first five years of the WTO and have risen
slightly since; and those between developed and developing countries show the most marked increase. In part, this
mirrors the growing membership of developing countries
in the WTO and the fact that developing countries outnumber developed countries in our classification by a
ratio of about 2:1. However, it also reflects the fact that
preferential trade relations between developed and
developing countries are increasingly becoming reciprocal, in part because of the need to fulfill WTO legal obligations. In addition, a growing number of developing
countries are choosing to forge reciprocal trading relationships with developed countries rather than rely on
nonreciprocal preferential trading relationships such as
GSP programs.
Figure 2.6 analyzes the hundred or so PTAs under
negotiation and signed (but not yet in force), based on the
parties’ level of development.8 The data shown in the figure confirm our observation that North-South PTAs are
becoming increasingly prevalent. They constitute 69 percent of the PTAs under negotiation, whereas those exclusively between developing countries account for 22 percent
and those exclusively between developed countries account
for 9 percent.
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Figure 2.5. Evolution of Notified PTAs in Force, by Type of Partner, 1958–2009
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Figure 2.6. Number of PTAs under Negotiation
and Signed, by Type of Partner, as of February 2010
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Structural Configuration of PTAs
As can be seen in figure 2.7, which differentiates between
bilateral and plurilateral PTAs notified and still in force,
plurilateral PTAs accounted for two-thirds of all PTAs
notified during the GATT years.9 Since the establishment
of the WTO, bilateral PTAs have increasingly become the
norm, making up more than 80 percent of all PTAs notified during this period and roughly 90 percent of those
currently under negotiation. This confirms the observation
by Fiorentino, Crawford, and Toqueboeuf (2009) that PTAs
are less used as instruments for promoting intraregional

integration in the traditional sense—as with EFTA,
ASEAN, and the Southern African Customs Union
(SACU), which by definition are plurilateral partnerships—and more as tools for negotiating strategic, bilateral, and more flexible market access.
A related development is the emergence of PTAs in
which all the parties are themselves members of PTAs. The
first PTA of this kind notified to the WTO was that
between EFTA and SACU, linking the four EFTA countries
with the five-member SACU customs union. More PTAs of
this type are currently under negotiation—for example,
those between the European Union (EU) and the Southern
Cone Common Market (Mercosur, Mercado Común del
Sur) and between the Gulf Cooperation Council (GCC)
and Mercosur.
Geographic Configuration of PTAs
Countries seeking preferential partners have tended
recently to look beyond their regional neighbors and farther afield.10 As figure 2.8 shows, as of February 2010,
cross-regional PTAs accounted for 28 percent of PTAs
notified to the GATT and for 34 percent of those notified
to the WTO. The tendency toward the negotiation of PTAs
across regional boundaries is more pronounced for PTAs
currently being negotiated; cross-regional PTAs account
for two-thirds of the total in this group.
Figure 2.9 presents the geographic regions represented
in PTAs that have been established over the past 10 years.
Countries in Europe and Central Asia, particularly members of EFTA and of the Commonwealth of Independent
States (CIS), were active PTA players during the period.
Also notable is the growing PTA participation of countries
in East Asia and the Pacific; no new PTAs came into force
in this region in 2000, but a yearly average of more than

44

Rohini Acharya, Jo-Ann Crawford, Maryla Maliszewska, and Christelle Renard

Figure 2.7. Bilateral versus Plurilateral PTAs Notified to the GATT/WTO
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Source: WTO Secretariat.
Note: GATT, General Agreement on Tariffs and Trade; PTA, preferential trade agreement; WTO, World Trade Organization.

Figure 2.8. Cross-Regional and Intraregional PTAs Notified to the GATT/WTO
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Source: WTO Secretariat.
Note: GATT, General Agreement on Tariffs and Trade; PTA, preferential trade agreement; WTO, World Trade Organization.

five new PTAs did so in the period 2005–09. In 2009, most
PTA activity was conducted by countries in the Americas
and the Caribbean, led by Canada, Chile, Peru, and the
United States. By contrast, South Asia and Sub-Saharan
Africa, home of some of the world’s poorest countries, witnessed much less PTA activity during this time, indicating
that they may risk becoming further marginalized in their
pursuit of PTA partners.
Figure 2.10 shows PTAs under negotiation and signed
but not yet in force, by geographic region. Cross-regional

PTAs consisting of parties in two or more geographic
regions account for the largest share, 67 percent of the
total. Intraregional PTAs under negotiation among countries in the Americas and the Caribbean make up the second largest group, followed closely by the East Asia and the
Pacific region.
Another view of PTAs in force and under negotiation for
a number of selected countries is shown in figure 2.11. The
EU continues to be the dominant PTA player, with 29 PTAs
in force and another 14 under negotiation. Chile, EFTA,
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Figure 2.9. PTAs, by Region and by Year of Entry into Force, 2000–09
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Note: PTA, preferential trade agreement. An effort was made to classify each PTA according to the regions of its individual parties and to avoid the use of the
cross-regional category. A degree of double-counting therefore arises because, for example, an intraregional PTA is counted once, whereas a PTA involving
two or more regions is counted once for each region.

Singapore, and Turkey constitute the second most active
group. Also of interest are Australia, Canada, the GCC, and
the Republic of Korea, which have only a handful of PTAs in
force but are actively negotiating a number of others.
Deepening Scope of PTAs
PTAs are increasingly covering more than trade in goods
and services; they extend to rules and disciplines on various regulatory border and behind-the-border policies.11
For the purposes of this chapter, we define such agreements as deep PTAs. These might contain
• Provisions that come under the current mandate of the
WTO but only reaffirm the existing multilateral commitments
• Provisions within the current mandate of the WTO but
in which the parties to a deep PTA undertake commitments beyond those accepted at the multilateral level
(WTO+)

• Qualitatively different and new provisions lying outside
the current WTO mandate (WTO extra).
PTA commitments that are also covered at the multilateral level include provisions concerning sanitary and
phytosanitary (SPS) measures, technical barriers to trade
(TBT), antidumping, state aid, and obligations already covered by the General Agreement on Trade in Services (GATS),
Trade-Related Aspects of Intellectual Property Rights
(TRIPS), and Trade-Related Investment Measures (TRIMS)
arrangements. WTO-extra obligations deal with environmental provisions, labor laws, and movement of capital and
also with competition policy, intellectual property rights
(IPRs) not referenced in the TRIPS agreement, and so forth.
As figure 2.12 shows, the number of PTAs that include
deep provisions has been steadily increasing since the early
2000s.12 The most prevalent of these provisions usually
concern customs cooperation, IPRs, competition policy,
TBT and SPS measures, government procurement, and
investment. Assessing such evolution is far from an exact
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Figure 2.10. PTAs in Force and under Negotiation,
by Region

science. The WTO regional trade agreement (RTA) database currently includes only the commitments undertaken
in PTAs notified to the WTO following the introduction of
the Transparency Mechanism in 2006 and, to a lesser
extent, agreements notified before December 2006. (The
Transparency Mechanism calls for early announcement
of negotiations to set up an RTA and early notification of
the RTA’s creation.) As a result, the database currently
covers about 45 percent of the PTAs notified to the WTO.
Figure 2.12 attempts to supplement the WTO information
with other sources to provide a more accurate picture of
the basic trends in the inclusion of additional commitments in PTAs. Although the cumulative rise in agreements
that include such commitments is partly the outcome of
the sample composition, the sheer volume of agreements
containing such provisions (compared with the total number of PTAs) in recent years indicates the level of interest
in deeper integration in the context of preferential trading.
Although it is difficult to be precise about the share of
agreements containing provisions that go beyond existing
commitments at the multilateral level, research on recent
bilateral PTAs signed by the United States and the EU
shows that there is an increasing tendency for their agreements to exceed existing WTO commitments. The United
States and the EU are the main players on the international
trade scene, and the bilateral agreements signed by them
often constitute a benchmark for other PTAs. It has been
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Figure 2.11. PTAs in Force and under Negotiation by Selected Countries and Groupings, as of February 2010
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Figure 2.12. Issues Covered in Regional Trade Agreements, 1989–2009
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estimated that these two parties account for about 80 percent of the rules that regulate the functioning of world
markets (Sapir 2007).
Horn, Mavroidis, and Sapir (2010) review provisions in
28 EU and U.S. PTAs with developed and developing countries. Table 2.1, which is based in part on their findings,
indicates a high degree of coverage of WTO+ areas in both
EU and U.S. agreements. Provisions on customs cooperation, TBT, and public procurement are included in most
EU and U.S. agreements. By contrast, provisions on trade
in services are included in all but one of the U.S. agreements but in only four of the EU agreements. Similarly,
most U.S. agreements include obligations on TRIPS and on
regulation of export taxes, whereas no EU agreements
include such provisions.
It often proves in EU agreements that either the language regarding WTO+ obligations is not sufficiently precise to be legally enforceable, or no dispute settlement
mechanism is available for enforcing the commitment.
Areas that are often unenforceable because of imprecise
language include public procurement, TBT and SPS provisions, and environmental laws; in U.S. agreements, SPS and
competition provisions tend to have this shortcoming.
Overall, however, the U.S. agreements contain substantially
fewer areas with legally unenforceable language.
The depth of the commitments with respect to nontariff
measures (NTMs) is increasingly substantial and in most

agreements goes beyond multilateral commitments. For
example, in the case of customs administration, the EU
favors the establishment of a framework for negotiation
that aims at simplifying customs procedures and reducing
deadweight costs. The United States also seeks to establish a
framework for cooperation in customs administration, typically requesting that the other party increase transparency
and publish all customs-related laws and regulations.
Enforceable provisions concerning SPS and TBT measures appear in fewer than half of the EU agreements under
review. Typically, on top of reinforcing the commitments
of the WTO TBT and SPS agreements, the EU establishes a
forum designed to promote unilateral or mutual recognition of standards and conformity assessment. These commitments are deeper than in the case of U.S. PTAs, which
usually reconfirm the parties’ WTO obligations.
In the area of services, the obligations can be quite substantial. In at least one case (the U.S. PTA with Chile), the
United States has adopted regulatory provisions that do
not exist in the GATS. One such provision requires the parties to communicate their services-related laws at the draft
stage, before they are actually enacted. Although the other
party’s comments are not binding, an active integration
process is thus established.
The EU and U.S. PTAs contain a number of WTO-extra
measures. In the area of competition, the EU generally
includes legally enforceable provisions in its PTAs, whereas
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NAFTA
United States–Australia
United States–Bahrain
United States–CAFTA-DR
United States–Chile
United States–Colombia
United States–Israel
United States–Jordan
United States–Korea, Rep.
United States–Morocco
United States–Oman
United States–Panama
United States–Peru
United States–Singapore
Total provisions
Legally enforceable
provisions

EEA
EU–Albania
EU–CARIFORUM
EU–Chile
EU–Croatia
EU–Egypt, Arab Rep.
EU–Israel
EU–Jordan
EU–Macedonia, FYR
EU–Mexico
EU–Morocco
EU–South Africa
EU–Tunisia
EU–Turkey
Total provisions
Legally enforceable
provisions

Parties
to PTA

Table 2.1. Deep Commitments in Selected EU and U.S. PTAs, by Type of Provision

Landscape

only about half of the U.S. PTAs considered by the Horn,
Mavroidis, and Sapir (2010) study contain such provisions,
and none is legally enforceable. Most EU PTAs prohibit
agreements between enterprises that have the object or
effect of prevention, restriction, or prohibition of competition, and most bar, as well, the abuse of a dominant position by one or more enterprises in activities affecting trade
between parties. The agreements also stipulate that the
competition authorities of the PTA parties cooperate to
ensure that such prohibitions are enforced. Many EU PTAs
also prohibit public aid that distorts or might distort competition by favoring certain enterprises or the production
of certain goods. Legal enforceability varies among EU
PTAs. For example, obligations of this kind in EU PTAs
with Latin American countries are less far reaching than
those signed with other countries. The EU–Mexico PTA
does not refer to prohibitions, as do other agreements, but
simply mandates that the parties agree on the appropriate
measures for preventing distortions or restrictions of competition that could significantly affect trade between the
EU and Mexico.
In the case of investment, most EU and U.S. PTAs contain
legally enforceable obligations, but of quite different kinds.
Typically, the EU agreement refers only to cooperation to
promote investment between parties through the establishment of mechanisms to provide information on investment
rules, development of a bilateral legal framework to promote

and protect investment, technical assistance, and so on.13
The U.S. agreements, by contrast, generally include legally
enforceable rules whereby parties agree to extend MFN and
national treatment to each other and provide mechanisms
for compensation in case of expropriation, as well as detailed
rules for arbitration in case of conflict.
As for IPRs, all of the EU and U.S. PTAs listed in table 2.1
contain legally binding clauses that oblige the parties to
become signatories to various intellectual property agreements not covered by the TRIPS agreement. The obligations
under the U.S. agreements tend to be more comprehensive
and to cover more aspects of intellectual property rights
than do EU agreements.
Global Landscape of PTAs: State of Play and
Future Regional Developments
Figures 2.13 and 2.14 show the participation of individual
countries in PTAs covering trade in goods and services
that had been notified and were in force as of February
2010. As regards trade in goods, the EU is engaged in the
highest number of PTAs, followed by the United States,
Chile, Mexico, and the EFTA states, which are members of
10 to 19 PTAs. Canada, Australia and most countries in
Asia participate in five to nine PTAs, whereas most African
countries and some Latin American countries are involved
in one to four. The map does not show the hundred or so

Figure 2.13. Participation in Notified PTAs as of February 2010 (Goods)

Source: WTO Secretariat.
Note: PTA, preferential trade agreement.
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Figure 2.14. Participation in Notified EIAs as of February 2010 (Services)

Source: WTO Secretariat.
Note: EIA, economic integration agreement.

PTAs, mostly involving developing countries, that are in
force but have not been notified to the WTO.
The situation with regard to trade in services is somewhat different. Most countries in Africa and the Middle
East have not yet notified PTAs involving trade in services.
Interestingly, Chile, Mexico, Singapore, and the United
States are engaged in more PTAs involving services than are
the EU and the EFTA states.
This section examines the PTAs in force and under
negotiation in each of five geographic regions. Figures
2.15–2.18 show the networks of plurilateral groupings in
Europe and Central Asia; the Americas and the Caribbean;
South Asia, East Asia, and the Pacific; the Middle East and
North Africa; and Sub-Saharan Africa. What is immediately clear from these diagrams is the degree of overlapping plurilateral PTAs, particularly in Central Asia and
Africa, but also increasingly in the Americas and Asia. For
ease of reference, bilateral relationships are not shown but
are discussed in the text. Even when only plurilateral relationships are shown, the complexity of trade relations
faced by a number of countries is clearly evident. This
complexity manifests itself in the resources necessary to
administer and implement the PTA; the burden placed on
customs officials charged with applying differing tariff
schedules depending on the good and its origin; and the
dilemma facing exporters who supply their goods in different markets and are confronted with different regulatory regimes such as rules of origin and product standards, according to the destination of the good.

Europe and Central Asia
On the European continent, the largest network of PTAs
revolves around the European Union. The EU itself, by
virtue of successive enlargements (most recently, from 25
to 27 in 2007), has been part of a changing network of
PTAs in the region.14 In addition to its own enlargements,
its longest-standing relations in the region are with the
EFTA states (Iceland, Liechtenstein, Norway, and Switzerland), beginning with PTAs in goods in the early 1970s and
in services in 1994, and with Turkey, with which it has had
a customs union since January 1996. The EFTA states and
Turkey, by virtue of their association with the EU, have
continued to expand their own PTA networks both within
and outside the region.
Since enlarging to 27 member states, the EU has continued to expand its relationship with southeastern Europe
and with countries in the Mediterranean Basin. In southeastern Europe, the EU has PTAs in force with Albania,
Bosnia and Herzegovina, Croatia, the former Yugoslav
Republic of Macedonia, and Montenegro. All these,
together with Serbia, the United Nations Interim Administration Mission in Kosovo (UNMIK), and Moldova, are
also members of the Central European Free Trade Agreement (CEFTA), which entered into force on May 1, 2007.
With the inauguration of that agreement, a number of
bilateral agreements between CEFTA’s members were terminated.15 The EU launched negotiations with Ukraine in
February 2008.
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Figure 2.15. Network of Plurilateral Groupings in Europe and Central Asia
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Progress is being made toward the formation of a European Union–Mediterranean PTA, which was expected to be
completed by 2010 but is not yet complete with respect to
geographic coverage or scope. The EU has signed Euromed
association agreements with all its Mediterranean partners.
The most recent, with the Syrian Arab Republic, was
expected to be completed in 2010 but is not yet in force.16
Efforts are also under way to deepen agreements with the
Arab Republic of Egypt, Israel, Lebanon, the Palestinian
Authority, and Syria, through the addition of services
chapters, and to enhance agricultural liberalization commitments in a number of the agreements. The EFTA
states and Turkey, through their agreements with the EU,
are following suit. EFTA has thus far notified agreements
(in goods) to the WTO with all the Mediterranean partners except Algeria and Syria. Turkey has notified agreements in goods with Egypt, Israel, Morocco, the Palestinian

Authority, Syria, and Tunisia, and it is currently negotiating
agreements with Algeria, Jordan, and Lebanon. Once the
PTA is completed, it will permit diagonal cumulation of
origin across all the parties (the EU, EFTA, Turkey, and the
Mediterranean partners) and the Faroe Islands.
Farther afield, the EU has increased its interest in PTAs
in recent years. In the Americas, negotiations on an agreement with Canada, to include goods and services, were
launched in May 2009, and negotiations have been ongoing
with Central American countries. In early March 2010, the
EU announced that it had concluded a PTA covering goods
and services with Colombia and Peru. Negotiations with
Mercosur, stalled since 2004, have recently restarted and
may be concluded in 2010. Negotiations with Ecuador
were suspended in July 2009.
In Asia, the EU’s PTA with Korea was initialed in
October 2009. Negotiations with ASEAN, which began in
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Figure 2.16. Network of Plurilateral Groupings in the Americas and the Caribbean
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Agreement; SACU, Southern African Customs Union; Trans-Pacific SEP, Trans-Pacific Strategic Economic Partnership.

July 2007, are currently on hold while the EU pursues bilateral negotiations with each of the ASEAN member states,
beginning with Singapore and Vietnam. Negotiations with
India were launched in June 2007 and are currently in
progress.
Following the expiration of the WTO waiver for the 2000
Cotonou trade preferences for the African, Caribbean, and
Pacific (ACP) states, the EU has pursued negotiations for
economic partnership agreements (EPAs) with these countries. On December 20, 2007, the EU adopted a market
access regulation to grant duty-free and quota-free access to
ACP countries that had concluded negotiations on agreements establishing or leading to the establishment of EPAs
as of January 1, 2008, for all products except rice and sugar;
the latter two products are expected to become duty-free in
2010 and 2015, respectively. Countries that have neither initialed an agreement nor have access to the EU’s Everything

But Arms (EBA) scheme would be able to export to the EU
under the GSP. The EU is conducting EPA negotiations with
seven groups of countries: the Economic Community of
West African States (ECOWAS), plus Mauritania; the Economic and Monetary Community of Central Africa
(CEMAC, Communauté Économique et Monétaire de
l’Afrique Centrale), plus São Tomé and Principe and the
Democratic Republic of Congo; Eastern and Southern
Africa (ESA); the East African Community (EAC); the
Southern African Development Community (SADC);
CARIFORUM (CARICOM and the Dominican Republic);
and 14 Pacific countries. Agreements between the EU and
the CARIFORUM states, Cameroon, and Côte d’Ivoire are
already in force. Only the agreement between the EU and
the CARIFORUM states includes services.
The EFTA states have also been very active in PTA negotiations in recent years, having notified 14 agreements in
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Figure 2.17. Network of Plurilateral Groupings in South Asia, East Asia, and the Pacific
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goods and 5 in goods and services to the WTO. In addition,
EFTA has signed agreements with Albania, Colombia, and
Serbia. It is involved in negotiations with Algeria; Hong
Kong SAR, China; India; Peru; Thailand; and Ukraine and
is considering launching negotiations with Indonesia,
Malaysia, Russia, and Vietnam. An interesting development
was the decision by Switzerland to break ranks and separately negotiate PTAs with Japan and China; the former
entered into force on September 1, 2009, and the latter is
currently being negotiated. The other EFTA members have
also launched separate negotiations with China.
In Central Asia, trade relations are still very much
defined by historical linkages between the successor states
to the former Soviet Union and with the bordering countries. The PTA set up by the CIS was negotiated in an
attempt to maintain these links, but it has not been very

successful, in that it has not been implemented by all the
parties. Preferential trade liberalization in the region has
therefore developed through a complex network of overlapping bilateral PTAs and plurilateral initiatives between
the states of the region. For instance, Ukraine has notified
PTAs with Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, the Kyrgyz Republic, FYR Macedonia, Moldova,
Russia, Tajikistan, Turkmenistan, and Uzbekistan.17
In addition to the CIS PTA, other plurilateral agreements between the same parties include the Common Economic Zone (CEZ) between Belarus, Kazakhstan, Russia,
and Ukraine and the Eurasian Economic Community
(EAEC), made up of three CEZ parties (Belarus, Kazakhstan, and Russia), plus the Kyrgyz Republic and Tajikistan. In addition, Belarus, Kazakhstan, and Russia have
formed the EurAsEc Customs Union, which entered into
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Figure 2.18. Network of Plurilateral Groupings in Africa and the Middle East
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force in January 2010 and will be implemented over a fiveyear transition period. There is also an overlap between the
EAEC, the CEZ, and the CIS, as some parties to these
agreements are also members of the Economic Cooperation Organization (ECO), which consists of Afghanistan,
Azerbaijan, the Islamic Republic of Iran, Kazakhstan, the
Kyrgyz Republic, Pakistan, Tajikistan, Turkmenistan,
Turkey, and Uzbekistan.
The Americas and the Caribbean
The Americas and the Caribbean continue to be actively
involved in PTAs. In addition to NAFTA, the United States
has agreements with numerous countries, including Chile
and the Central America Free Trade Agreement plus the
Dominican Republic (CAFTA-DR) in its own hemisphere;

Bahrain, Israel, Jordan, Morocco, and Oman in the Middle
East and North Africa (MENA) region; and Australia and
Singapore in the East Asia and the Pacific region. Agreements with Colombia, Korea, Panama, and SACU have
been signed but have not yet entered into force pending
congressional approval. Negotiations appear to be in
progress with Malaysia, Thailand, and the United Arab
Emirates, and an enlargement of the Trans-Pacific Strategic
Economic Partnership (SEP) between Brunei Darussalam,
Chile, New Zealand, and Singapore to include the United
States has been proposed.
Canada has been less involved for a number of years but
has recently stepped up its participation in PTAs. Agreements with EFTA and with Peru have been notified and
entered into force in 2009. Agreements with Colombia and
Jordan have been signed but have yet to enter into force,
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and negotiations with Panama were concluded in August
2009. Canada is also currently involved in negotiations
with CARICOM, the Dominican Republic, four Central
America countries, Singapore, Korea, and the EU, while
PTAs have been proposed with India, Mercosur, Morocco,
and Ukraine.
Mexico continues to expand its already substantial network of PTAs.18 In addition to countries within the hemisphere, it has PTAs with EFTA, the EU, Israel, and Japan.
Further expansion of its PTA network is planned, with
negotiations in progress with Korea and Singapore. The
Central and South American regions maintain complex
intraregional and extraregional relations. Within the
region, there are four customs unions at various stages of
completion: CACM in Central America, CARICOM in the
Caribbean, and the Andean Community (CAN) and Mercosur in South America. In addition, a large number of
bilateral agreements, representing varying degrees of integration, have been negotiated within the Latin American
Integration Framework (LAIA; in Spanish, ALADI, Asociación Latinoamericana de Integración). CACM members
have also concluded PTAs with other countries in the
region. Chile has bilateral protocols in force with all the
members of the CACM except Guatemala and Nicaragua,
where negotiations are still going on. Panama’s individual
bilateral protocols with CACM members are in force, and
the country also has agreements in force with Chile,
Colombia, the Dominican Republic, Mexico, Singapore,
and Taiwan, China.19 Agreements with Canada and the
United States have been signed but have yet to enter into
force, and Panama is considering negotiations with Mercosur. In the Caribbean, CARICOM, in addition to its PTAs
with Colombia, Costa Rica, Cuba, the Dominican Republic, and the República Bolivariana de Venezuela, is negotiating with Canada and is considering an agreement with
Mercosur. CARICOM members together with the Dominican Republic are parties to the EU–CARIFORUM EPA,
which became effective at the end of November 2008.
In South America, two of the main regional blocs,
Mercosur and the Andean Community, are pursuing a
PTA. Individual Andean Community members are also
negotiating PTAs, both within and outside the region. As of
2009, Peru had PTAs in force with Canada, Singapore. and
the United States, and its agreement with China entered
into force on March 1, 2010. It also has agreements under
the LAIA/ALADI framework with Chile, Cuba, Mercosur,
and Mexico and is currently negotiating with EFTA, Japan,
Korea, and Thailand. Colombia, in addition to having
agreements in force with CARICOM, Chile, Costa Rica, El
Salvador, Guatemala, and Panama, has signed agreements
with Canada, EFTA, and the United States and is currently
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negotiating with Korea. Both Colombia and Peru have
recently completed PTA negotiations with the EU.20
Ecuador currently has agreements in force with Chile,
Cuba, and Mercosur within the LAIA/ALADI framework.
Mercosur has signed several framework agreements
aimed at establishing of PTAs but has only one partialscope agreement in force, that with India, in addition to
agreements under the LAIA/ALADI framework.21 The
group is currently negotiating agreements with Canada,
the EU, and Turkey.
Chile has for several years been among the most active
participants in PTA negotiations, and its agreements span
all the continents. It has agreements in force with Australia,
Canada, China, Colombia, Costa Rica, El Salvador, EFTA,
the EU, Honduras, Japan, Korea, Mexico, Panama, TransPacific SEP members (Brunei Darussalam, New Zealand,
and Singapore), and the United States. It also has a partialscope agreement in force with India and several agreements under the LAIA/ALADI framework.22 In addition to
these, it has signed an agreement with Guatemala in the
context of its agreement with Central American countries
and has extended the agreement with China to include
services. Negotiations are ongoing with Malaysia,
Nicaragua (under the Central American agreement), Thailand, Turkey, and Vietnam.
South Asia, East Asia, and the Pacific
After several years of resistance to signing PTAs, the Asia
and the Pacific region has been playing catch-up and has
become one of the most active regions in PTA negotiations,
both among countries in the region and with extraregional
partners. East Asia has been particularly active, with Japan
and China taking the lead. Japan alone has 11 agreements
in force, 8 of which have taken effect since 2007. Most of
these agreements are with ASEAN and its members
(Brunei Darussalam, Indonesia, Malaysia, the Philippines,
Singapore, Thailand, and Vietnam), but agreements are
also in force with Chile, Mexico, and Switzerland. An
agreement with Peru entered into force on March 1,
2010, and Japan is negotiating with Australia, the GCC,
India, and Korea. China currently has nine agreements in
force: with ASEAN; with the Asia-Pacific Trade Agreement
(APTA), which includes Bangladesh, India, Korea, the
Lao People’s Democratic Republic, and Sri Lanka; and
with Chile; Hong Kong SAR, China; Macao, China; New
Zealand; Pakistan; Peru; and Singapore. Negotiations with
Australia, Costa Rica, the GCC, Iceland, Norway, and
Switzerland are in progress. Korea, in addition to being a
party to APTA, has agreements with ASEAN, Chile, EFTA,
and Singapore, has signed agreements with the United States
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and the EU, and has launched PTA negotiations with a
number of parties, including Australia, Canada, Colombia,
the GCC, India, Japan, Mexico, New Zealand, and Peru.
Taiwan, China, is expanding its network of PTAs, having
notified agreements with Nicaragua and Panama to the
WTO in 2009; agreements are in force with Guatemala and
with Honduras–El Salvador. An agreement with the
Dominican Republic is currently being negotiated, and discussions on a PTA with China began recently.
In Southeast Asia, the major trading bloc, ASEAN, is
working toward the creation of an East Asian Economic
Community by 2015. When fully implemented, this
scheme is expected to form a single market in goods, services, and investment. ASEAN members are also negotiating
PTAs with other parties, both as individual members and
as a group. ASEAN itself has agreements in force with
China, India, Japan, and Korea and with Australia and
New Zealand. It is currently negotiating with the EU.
Individually, Singapore has led the way, with 11 PTAs in
force (with Australia, China, EFTA, Japan, Jordan, Korea,
India, New Zealand, Panama, the Trans-Pacific SEP, and
the United States), and it is negotiating another 7 (with
Canada, Costa Rica, the EU, the GCC, Mexico, Pakistan,
and Ukraine). Other active ASEAN members are Thailand,
which has four agreements in force and five under
negotiation, and Malaysia, with two in force and another
six under negotiation.23
PTAs in South Asia have largely been confined to agreements among neighboring countries, although this is changing rapidly. India and Pakistan have both expanded their
negotiations to countries outside the immediate region. In
addition to agreements within the region, such as the South
Asian Free Trade Area (SAPTA, which includes Bangladesh,
Bhutan, Maldives, Nepal, Pakistan, and Sri Lanka) and PTAs
with Afghanistan, Bhutan, Nepal, Pakistan, and Sri Lanka,
India has PTAs with APTA, Singapore, and, more recently,
ASEAN. It also has partial-scope agreements with Chile and
Mercosur and is currently in negotiations with EFTA, the
EU, the GCC, Japan, Korea, Mauritius, Thailand, and the
Bay of Bengal Initiative for Multi-Sectoral and Economic
Cooperation (BIMSTEC). Pakistan, in addition to being a
party to SAPTA, the Protocol relating to Trade Negotiations
among Developing Countries (PTN), and ECO, has notified
agreements with China, Malaysia, and Sri Lanka to the
WTO; PTAs with Mauritius and the Islamic Republic of
Iran are also in force. Pakistan is negotiating agreements
with the GCC and Singapore and is in negotiations to
expand the ECO.
In the Pacific region, Australia and New Zealand, in
addition to their long-standing Closer Economic Relations Agreement (ANZCERTA), in effect since 1983, have

developed a significant list of preferential partners. Australia
currently has PTAs with Chile, Singapore, Thailand, and
the United States; a trilateral agreement with ASEAN and
New Zealand has recently entered into force. Negotiations
are being held with China, the GCC, Japan, Korea, and
Malaysia, and entry into the Trans-Pacific SEP is being discussed. New Zealand’s PTAs are with Australia, China,
Singapore, and Thailand, and it is a party to the TransPacific SEP. It has signed an agreement with Malaysia and
has concluded agreements with the GCC countries and with
Hong Kong SAR, China. Negotiations are ongoing with
India and Korea. Australia and New Zealand are renegotiating their nonreciprocal agreement, the South Pacific
Regional Trade and Economic Cooperation Agreement
(SPARTECA), with the Pacific Island countries, with the aim
of replacing it with a reciprocal PTA (PACER Plus). In the
meantime, the Pacific Island Countries Trade Agreement
(PICTA), which was notified to the WTO in August 2008, is
being implemented by most of the parties. The PICTA countries are negotiating an EPA with the EU, but to date, only
Fiji and Papua New Guinea have initialed interim EPAs.
The Middle East and North Africa
In the Middle East and North Africa, the key plurilateral
agreements are the Agadir Agreement between Egypt,
Jordan, Morocco, and Tunisia, in force since 2007; the Gulf
Cooperation Council customs union, in force since 2003;
and the Pan-Arab Free Trade Agreement (PAFTA), which
has been in force since January 1, 1998, and includes
members of the GCC and the Agadir Agreement, as well as
other countries in the region. The Arab Maghreb Union
(AMU) includes Agadir parties Tunisia and Morocco, as
well as Algeria, Libya, and Mauritania. In addition, a
crisscrossing network of bilateral agreements exists. For
instance, Jordan has agreements with Bahrain, Egypt,
Israel, Morocco, the Palestinian Authority, Sudan, Syria,
Tunisia, and the United Arab Emirates and is negotiating
with the GCC. Tunisia has agreements with Egypt, Iraq,
Jordan, Libya, and Morocco. Egypt has agreements with
Iraq, Jordan, Lebanon, Libya, Morocco, the Palestinian
Authority, Syria, and Tunisia and has proposed negotiations with India.
Links with countries outside the region are also expanding. Several countries are part of the Euromed process of
agreements with the EFTA and EU. The United States has
agreements with Bahrain, Israel, Jordan, Morocco, and
Oman, and is currently negotiating with the United Arab
Emirates. The GCC as a group is also negotiating with a
large number of partners across the world; an agreement
with Lebanon is in force, and agreements have been signed
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with EFTA, Singapore, and Syria. The GCC’s extensive
negotiating agenda includes Australia, China, the EU,
India, the Islamic Republic of Iran, Japan, Jordan, Korea,
Mercosur, New Zealand, Pakistan, and Turkey.
Sub-Saharan Africa
Regional integration in Sub-Saharan Africa has, for the
most part, taken the form of PTAs among geographically
contiguous countries. SACU, the world’s oldest customs
union, is engaged in negotiating PTAs and recently notified
an agreement with EFTA. Other efforts at creating intraregional and extraregional partnerships have fallen short of
their ambitious statements of intent. In several cases, membership of regional groupings is defined by political
alliances rather than market access goals, resulting in
overlapping memberships that create difficulties in implementation.24 Negotiations for an economic partnership
agreement with the EU, although intended to strengthen
regional integration, have created further confusion in
eastern and southern Africa because memberships of the
EPA groups and the regional agreements are different.25
With regard to the current state of play of the EPA negotiations, in June 2009, an interim EPA was signed between
the EU and Botswana, Lesotho, and Swaziland (part of
the SADC EPA); Mozambique joined soon afterward. An
interim EPA was initialed (but not yet signed) between
the EU and the Seychelles, Zambia, and Zimbabwe in
November 2007 and with the Comoros, Madagascar, and
Mauritius in December 2007 for the Eastern and Southern
Africa (ESA) EPA. An interim agreement was initialed
between the EU and Uganda in November 2007 for the
East African Community (EAC) EPA.
In West Africa, the main regional groups are the West
African Economic and Monetary Union (WAEMU; in
French, Union Économique et Monétaire Ouest-Africaine,
UEMOA), ECOWAS, and CEMAC, all three of which are
customs unions in force or in the making. The eight WAEMU
members are all members of ECOWAS. The EU is negotiating EPAs with ECOWAS and CEMAC. With regard to the
ECOWAS EPA, only Côte d’Ivoire and Ghana have initialed
the interim agreement, in December 2007; the EU and Côte
d’Ivoire notified the interim EPA in goods to the WTO in
December 2008. In the case of the CEMAC EPA, the EU notified the WTO of the provisional application of the interim
agreement in goods with Cameroon in October 2009.
Impact of PTAs on Trade
This next-to-last section examines the extent to which
PTAs have contributed to the expansion of trade among
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PTA members and with the rest of the world. Several factors
can contribute to the success or the failure of a PTA in
stimulating trade flows. Coverage and the degree of liberalization are of crucial importance; clearly, agreements that
cover substantially all trade, including agricultural products and services, and those that incorporate significant
tariff and quota reductions are more likely to lead to higher
trade flows among their members. If the barriers to trade
with the rest of the world are kept low, as well, the risk of
trade diversion is minimized, and trade with third parties is
likely to be created as a result of the PTA.
The proliferation of PTAs that leads to overlapping
agreements with varying rules of origin and diverse tariff
schedules may complicate integration into global value
chains and prove detrimental to trade. Hence, a successful
PTA is likely to be associated with nonrestrictive rules of
origin. In addition, trade facilitation measures, because of
their effect on the costs of trade, are important to a successful PTA. Finally, the comprehensiveness of the PTA is of
importance. The inclusion of behind-the-border regulatory measures that foster increased cross-border competition, including competition in services, and that establish
rules governing investment and IPRs suitable to the partners’ level of development contributes to the success of the
PTA. Finally, even the best-designed agreements, if not
implemented in full, will not bear the expected fruits.
Often, the most effective PTAs have been those designed to
complement a general program of economic reform.
This section surveys trade flows for a selection of major
plurilateral PTAs; both intra-PTA and extra-PTA trade
flows are included. Trade between members of the selected
PTAs is equivalent to roughly 40 percent of world trade. A
gravity model is developed to quantify the importance of
these PTAs in stimulating trade among their members and
with third countries.
Trade Developments for Selected Plurilateral PTAs
The most intuitive indication of the success of a PTA is the
increase in trade among PTA partners as a share of total
trade.26 Even when the share of regional trade does not
increase, it is possible that the volume of intra-PTA trade
will rise if liberalization with respect to third partners leads
to expansion of total trade.
As figure 2.19 shows, for most of the PTAs under consideration, intra-PTA imports as a share of total imports
increased following the introduction of the PTA. (ExtraPTA trade and possible trade diversion are discussed
below.) The most pronounced increases in the shares
of intra-PTA imports were observed in the EU, ASEAN,
the Andean Community (CAN), SAFTA, and, initially,
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Figure 2.19. Evolution of the Share of Intra-PTA Imports in Total Imports, 1970–2008
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NAFTA. The share of intra-NAFTA trade began to fall in
the early 2000s, largely because increased imports from
China replaced Mexican exports on the U.S. market
(Batista 2008) and also crowded out domestic production
in Mexico. The average share of intra-ASEAN imports in
total imports increased from 17 percent in the 1980s to
25 percent in the 2000s; for intra-CAN trade during that
period, the average share increased from 5 to 14 percent.
The intra-Mercosur share increased substantially, from
9 percent in the 1980s to slightly more than 20 percent in
the late 1990s. The rise, however, preceded the creation of
the PTA by several years, and so it is uncertain to what
extent Mercosur was responsible for increasing trade flows
among its members. In many cases, increases in regional
trade have been associated with unilateral or multilateral
liberalization, as well, and with growing economic relationships with PTA partners.
For several PTAs, the share of intra-PTA imports in total
imports has been falling or stagnant. These include EFTA,
where the share of intra-PTA imports decreased from
22 percent in the 1980s to 17 percent in the early 2000s, and
the CACM, with a drop from 12 to 7 percent over the same
period. Several other PTAs, such as ANZCERTA, CEMAC,
the GCC, the Papua New Guinea–Australia Trade and
Commercial Relations Agreement (PATCRA), and SADC,
experienced an increase in intra-PTA trade flows in the
1990s, followed by a decline in the early 2000s. The decrease
in intra-PTA trade may be less worrying if the value of total
trade is increasing. Figure 2.20 indicates that the share of
intraregional trade (imports and exports) in gross domestic
product (GDP) has indeed been growing in most of the
sampled PTAs since the early 1970s. EFTA was the only PTA
in which, on average, the share of intraregional trade in
GDP was higher in the 1980s than in the early 2000s.
Moreover, for all the PTAs under review, the growth in
intra-PTA exports has been associated with growth in total
exports (table 2.2). The coefficient of correlation is positive
for most PTAs and is quite high for several of them, such as
ASEAN, EFTA, the EU, the GCC, and NAFTA. In the case
of some African PTAs (Common Market for Eastern and
Southern Africa [COMESA], ECOWAS, and WAEMU), the
correlation is either negative or low, indicating that these
may not have been successful in stimulating extra-PTA
exports. These statistics, however, are mainly useful for
understanding some basic associations; they do not permit
inferences about the direction of causality between growth
of intra-PTA trade and exports in general, or the importance of PTAs themselves in stimulating exports. We will
return to the importance of intra-PTA trade below, using
econometric analysis to establish the relationship between
PTA membership and trade flows.
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Next, we consider external protection as one of the
likely factors determining whether the presence of PTAs
might be an obstacle to growth of trade with external partners. Low external tariffs reduce the potential for trade
diversion, ensure access to competitively priced inputs, and
increase competition in the domestic market. The external
protection of all PTAs under consideration has been falling
over the past decade (see figure 2.21).27 Several PTAs
(EFTA, the EU, the GCC, and NAFTA) have an average
MFN tariff of about 5 percent or lower. Most PTAs impose
MFN tariffs that are, on average, less than 10 percent; these
include ASEAN, CACM, CAN, CEFTA, Mercosur, SACU,
and SADC. Preferential agreements with third parties and
multilateral liberalization have also led to growth in the
proportion of imports entering PTA markets tariff-free
(see figure 2.22). The share in total imports of imports subject to zero MFN rates (calculated as an average for all
members) has increased since 1995 for all PTAs except
ECOWAS and WAEMU. On average, more than half of all
imports enter the markets of developed countries at zero
MFN tariffs. Several developing-country PTAs (ASEAN,
CACM, EAC, SACU, and SADC) also have relatively open
trade regimes.
In Latin America and Africa, only a low share of imports
enters existing PTAs free of duty (figure 2.22). PTAs for
which this is true, including CAN, CEMAC, the GCC, and
WAEMU, are likely to perform worse with respect to creation of trade with nonmembers than PTAs that are more
open. This result is consistent with the findings of Global
Economic Prospects 2005 (World Bank 2005), in which, on
the basis of the gravity model, the authors concluded that
several PTAs (CEMAC, CIS, COMESA, EAC, ECOWAS,
SADC, and WAEMU) registered lower-than-expected
overall exports.
Question of Intra- and Extra-PTA Trade Creation
A simple gravity model of trade could help insulate the
effect of PTAs from all the other factors in play in explaining trade developments. Bilateral trade between any two
countries depends on their market sizes measured by
GDP (the equivalent of mass) and the distance between
them. Because of their empirical robustness, gravity
models have been extensively used to explain bilateral
trade between countries and to estimate the impact of
PTAs. Although early applications of gravity models have
been criticized for their lack of theoretical foundations,
later studies have shown that with special assumptions, a
simpler version of the gravity model can be derived from
the factor proportions model (Deardorff 1995), from
increasing returns to scale and product differentiation
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Figure 2.20. Evolution of the Share of Intraregional Trade in Gross Domestic Product, 1970–2008
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models, or from a combination of both (Shelburne 2000;
Evenett and Keller 2002).
Typically, a gravity model equation explains the trade
between two partners by using several factors: their income
levels; a vector of explanatory variables that depend on
the specific country pair but are constant over time (distance
among trading partners, dummies for a common land border, a common language, a common colonizer, a current
colonial relationship, a past colonial relationship, and an
index of religious similarity); a set of time- and countrypair-varying explanatory variables (membership in the
same PTA, membership in the same currency union); and

exporter and importer time dummies. In a refinement of
the model, Baldwin and Taglioni (2006) suggest that biases
from unobserved pairwise characteristics could be significant and proposed the inclusion of pair dummies to reduce
the omitted-variables bias. Following this approach, the
estimated gravity equation includes country-pair dummies
and a time dummy instead of exporter and importer time
dummies. It is worth noting that the inclusion of these
dummies precludes the use of country-pair-specific variables such as distance between countries, contingency, common language, and colonial relationships.28 The estimated
coefficients of PTA dummies are presented in table 2.3.
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Table 2.2. Correlation between Intra-PTA and Total Export
Growth Rates, 1970–2008
PTA
ANZCERTA
ASEAN
CACM
CAN
CARICOM
CEFTA
CEMAC
CIS
COMESA
EAC
ECOWAS
EFTA
EU
Euromed
GCC
Mercosur
NAFTA
PATCRA
SADC
SAFTA
WAEMU/UEMOA

Table 2.3. Estimation Results of the Gravity Model of the
Average Trade between Two Partners, Selected PTAs

Correlation coefficient
0.76
0.88
0.30
0.63
0.30
0.31
0.12
0.51
–0.05
0.33
0.03
0.96
0.98
0.89
0.91
0.55
0.86
0.48
0.33
0.33
–0.08

Source: International Monetary Fund (IMF), Direction of Trade Statistics
(DOT); authors’ calculations.
Note: ANZCERTA, Australia–New Zealand Closer Economic Relations Trade
Agreement; ASEAN, Association of Southeast Asian Nations; CACM,
Central American Common Market; CAN, Andean Community; CARICOM,
Caribbean Community; CEFTA, Central European Free Trade Agreement;
CEMAC, Economic and Monetary Community of Central Africa
(Communauté Économique et Monétaire de l’Afrique Centrale); CIS,
Commonwealth of Independent States; COMESA, Common Market for
Eastern and Southern Africa; EAC, East African Community; ECOWAS,
Economic Community of West African States; EFTA, European Free Trade
Association; EU, European Union; Euromed, European Union–Mediterranean
Free Trade Area; GCC, Gulf Cooperation Council; Mercosur, Southern Cone
Common Market (Mercado Común del Sur); NAFTA, North American Free
Trade Agreement; PATCRA, Papua New Guinea–Australia Trade and
Commercial Relations Agreement; SADC, Southern African Development
Community; SAFTA, South Asian Preferential (Free) Trade Arrangement;
WAEMU/UEMOA, West African Economic and Monetary Union/Union
Économique et Monétaire Ouest-Africaine.

Overall, we find that the impact on intra-PTA trade of
the PTAs covered in this study is positive. Almost all the
PTA members seem to trade more with each other than
would otherwise be expected from a typical trading relationship between countries with similar incomes and other
characteristics. Our statistical analysis indicates that AFTA,
CAN, EAC, ECOWAS, EFTA, EU, GCC, Mercosur, NAFTA,
SADC, SAFTA, and WAEMU trade more internally than
would be expected in the absence of a PTA.29 The countries
that belong to those PTAs seem to have adopted policies
more conducive to bilateral trade expansion, but we cannot
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AFTA
ANZCERTA
CACM
CAN
CARICOM
CEFTA
CEMAC
CIS
COMESA
EAC
ECOWAS
EFTA
EU
Euromed
GCC
Mercosur
NAFTA
PATCRA
SADC
SAFTA
WAEMU/UEMOA

Intra-PTA
trade

Extra-PTA
exports

Extra-PTA
imports

1.556***
0.162
–0.324
0.588***
–0.381***
0.0212
0.364
–0.701***
–0.155***
1.221***
0.514***
0.503***
0.472***
0.124***
0.374***
0.689***
0.878***
0.339
0.842***
0.466***
0.465***

0.860***
–0.0832**
0.120***
0.120***
–0.439***
–0.110***
0.164***
0.208***
–0.318***
0.0545**
0.0484**
0.149***
0.108***
0.346***
0.413***
0.741***
0.192***
0.158***
–0.134***
0.506***
0.123***

0.745***
–0.0191
0.314***
0.0254
–0.395***
–0.0304*
0.295***
0.152***
–0.269***
0.137***
0.171***
0.0768***
0.00367
0.217***
0.303***
0.645***
0.175***
0.182***
–0.0332
0.542***
0.00836

Source: Authors’ calculations.
Note: AFTA, ASEAN Free Trade Area; ANZCERTA, Australia–New Zealand
Closer Economic Relations Trade Agreement; ASEAN, Association of
Southeast Asian Nations; CACM, Central American Common Market; CAN,
Andean Community; CARICOM, Caribbean Community; CEFTA, Central
European Free Trade Agreement; CEMAC, Economic and Monetary
Community of Central Africa (Communauté Économique et Monétaire de
l'Afrique Centrale); CIS, Commonwealth of Independent States; COMESA,
Common Market for Eastern and Southern Africa; EAC, East African
Community; ECOWAS, Economic Community of West African States; EFTA,
European Free Trade Association; EU, European Union; Euromed, European
Union–Mediterranean Free Trade Area; GCC, Gulf Cooperation Council;
Mercosur, Southern Cone Common Market (Mercado Común del Sur);
NAFTA, North American Free Trade Agreement; PATCRA, Papua New
Guinea–Australia Trade and Commercial Relations Agreement; SADC,
Southern African Development Community; SAFTA, South Asian Preferential (Free) Trade Arrangement; WAEMU/UEMOA, West African Economic
and Monetary Union/Union Économique et Monétaire Ouest-Africaine.
* p < 10% ** p < 5% *** p < 1%.

infer whether it was the PTA alone that led to those policies. Again, AFTA seems to be the most successful, with the
highest impact on bilateral trade (see figure 2.23). By contrast, CARICOM, CIS, and COMESA members seem to be
trading with each other less than a normal trading relationship would predict. In the case of COMESA, the negative
impact is rather small. Intra-COMESA trade is estimated to
have been 14 percent smaller than expected under “normal”
trading conditions.30 The strong negative impact on CIS
bilateral trade can be understood in the light of the dismantling of the Soviet Union and increasing openness to the rest
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Figure 2.21. Most Favored Nation Applied Tariffs, Trade-Weighted Average of All PTA Members Selected Periods
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Source: World Bank, World Trade Indicators database.
Note: ASEAN, Association of Southeast Asian Nations; CACM, Central American Common Market; CAN, Andean Community; CARICOM, Caribbean
Community; CEFTA, Central European Free Trade Agreement; CEMAC, Economic and Monetary Community of Central Africa (Communauté Économique et
Monétaire de l’Afrique Centrale); COMESA, Common Market for Eastern and Southern Africa; EAC, East African Community; ECOWAS, Economic
Community of West African States; EFTA, European Free Trade Association; EU-27, European Union after 2007 (27 members); GCC, Gulf Cooperation
Council; Mercosur, Southern Cone Common Market (Mercado Común del Sur); NAFTA, North American Free Trade Agreement; SACU, Southern African
Customs Union; SADC, Southern African Development Community; WAEMU/UEMOA, West African Economic and Monetary Union/Union Économique et
Monétaire Ouest-Africaine.

Figure 2.22. Proportion of Tariff-Free Imports as a Share of Total Imports, All Goods, Selected PTAs and Periods
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Source: World Bank, World Trade Indicators database.
Note: ASEAN, Association of Southeast Asian Nations; CACM, Central American Common Market; CAN, Andean Community; CARICOM, Caribbean
Community; CEFTA, Central European Free Trade Agreement; CEMAC, Economic and Monetary Community of Central Africa (Communauté Économique
et Monétaire de l’Afrique Centrale); COMESA, Common Market for Eastern and Southern Africa; EAC, East African Community; ECOWAS, Economic
Community of West African States; EFTA, European Free Trade Association; EU-15, European Union before the 2004 enlargement (15 members); EU-27,
European Union after 2007 (27 members); GCC, Gulf Cooperation Council; Mercosur, Southern Cone Common Market (Mercado Común del Sur); NAFTA,
North American Free Trade Agreement; SACU, Southern African Customs Union; SADC, Southern African Development Community; WAEMU/UEMOA,
West African Economic and Monetary Union/Union Économique et Monétaire Ouest-Africaine. Tariffs include ad valorem rates and ad valorem equivalents
of specific tariffs.
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Figure 2.23. Percentage Changes in Trade from Entry into Force of a Preferential Trade Agreement to 2008,
Based on Gravity Model Estimates
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Source: Authors’ calculations.
Note: ANZCERTA, Australia–New Zealand Closer Economic Relations Trade Agreement; ASEAN, Association of Southeast Asian Nations; CACM, Central
American Common Market; CAN, Andean Community; CARICOM, Caribbean Community; CEFTA, Central European Free Trade Agreement; CEMAC,
Economic and Monetary Community of Central Africa; CIS, Commonwealth of Independent States; COMESA, Common Market for Eastern and Southern
Africa (Communauté Économique et Monétaire de l’Afrique Centrale); EAC, East African Community; ECOWAS, Economic Community of West African
States; EFTA, European Free Trade Association; EU, European Union; Euromed, European Union–Mediterranean Free Trade Area; GCC, Gulf Cooperation
Council; Mercosur, Southern Cone Common Market (Mercado Común del Sur); NAFTA, North American Free Trade Agreement; PATCRA, Papua New
Guinea–Australia Trade and Commercial Relations Agreement; SADC, Southern African Development Community; SAFTA, South Asian Preferential (Free)
Trade Arrangement; WAEMU/UEMOA, West African Economic and Monetary Union/Union Économique et Monétaire Ouest-Africaine. The bars show the
magnitude of the impact of the respective PTAs on intra-PTA trade, calculated on the basis of statistically significant dummy variables from table 2.3.

of the world. Figure 2.23 translates the estimates presented
in table 2.3 into the percentage impact on trade following
the introduction of the PTA, up to 2008. For example, it is
estimated that trade between AFTA members from its
founding to 2008 was three times higher than would have
been predicted by a typical trading relationship between
countries with similar income and other characteristics.
We also analyze the impact of the introduction of
PTAs on extra-PTA exports and imports and find that
most of the PTAs considered here have been trade creating. The agreements whose members trade more with
the rest of the world than would have been expected
from a normal trading relationship include AFTA,
Mercosur, and SAFTA. Members of CARICOM, CEFTA,
COMESA, and SADC, however, are trading less with the
rest of the world than our gravity model would have predicted in the absence of PTAs, indicating some degree of

trade diversion.31 These results are broadly consistent
with the findings of the previous sections and Baldwin
and Freund, ch. 6 in this volume indicating that PTAs
with higher external barriers are likely to be associated
with trade diversion.
Conclusions
Today’s multilateral trading system is characterized by a
multiplicity of overlapping and intersection preferential
trade agreements. The number of PTAs has grown
markedly since 2000. PTAs offer members a means of
securing enhanced market access and attracting investment, but at the cost of rendering the trading landscape
less transparent and more unpredictable. Each PTA tends
to create its own web of regulatory rules that coexist alongside multilateral rules.
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The PTA landscape shows a number of distinctive
features:
• Ubiquity. PTAs have spread to most geographic regions,
especially East Asia and the Pacific, and North-South
preferential partnerships are often chosen over unilateral programs, such as the GSP.
• Consolidation. In some cases, bilateral relationships are
being replaced by plurilateral PTAs among the same
partners.
• Nature. Bilateral PTAs are increasingly the norm. This
movement corroborates the observation of a shift away
from the use of PTAs to forge traditional regional partnerships among geographically proximate countries and
toward their employment as instruments for negotiating
strategic, bilateral market access, often among countries in

different regions. This development risks generating further fragmentation of global trading rules, because each
PTA maintains its own distinct regulatory framework.
• Scope. The regulatory scope of PTAs is broadening and
deepening. Increasingly, PTAs include a services component, as well as commitments that exceed those they
have accepted at the multilateral level or that lie outside
the current WTO mandate.
• Impact. Analysis indicates that for a number of plurilateral PTAs, PTA partners trade more internally than
would be expected in the absence of a PTA and the
impact on extra-PTA trade is largely positive. Similar
calculations to determine the effects of bilateral PTAs
would be useful. In addition, the effects of PTAs on
stimulating trade in services and investment is an area
worthy of future study.

Annex
Annex Table 2A.1. Membership of Selected Plurilateral Preferential Trade Agreements
Abbreviation

Name of PTA

Members

AFTA

ASEAN Free Trade Area

ANZCERTA

Australia–New Zealand Closer Economic
Relations Trade Agreement
Asia-Pacific Trade Agreement
(Bangkok Agreement)
Association of Southeast Asian Nations

Brunei Darussalam, Cambodia, Indonesia, Lao People’s Democratic
Republic, Malaysia, Myanmar, Philippines, Singapore, Thailand,
Vietnam
Australia, New Zealand

APTA
ASEAN
CACM
CAFTA-DR
CAN
CARICOM

Central American Common Market
Central America–Dominican
Republic–United States
Andean Community
Caribbean Community

CEFTA

Central European Free Trade Agreement

CEMAC

Economic and Monetary Community of
Central Africa/Communauté Économique
et Monétaire de l’Afrique Centrale
Common Economic Zone
Commonwealth of Independent States

CEZ
CIS
COMESA

Common Market for Eastern and
Southern Africa

EAC

East African Community

Bangladesh, China, India, Republic of Korea, Lao PDR, Sri Lanka
Brunei Darussalam, Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar,
Philippines, Singapore, Thailand, Vietnam
Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua
Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras,
Nicaragua, United States
Bolivia, Colombia, Ecuador, Peru
Antigua and Barbuda, The Bahamas, Barbados, Belize, Dominica,
Grenada, Guyana, Haiti, Jamaica, Montserrat, St. Kitts and Nevis,
St. Lucia, St. Vincent and the Grenadines, Suriname, Trinidad
and Tobago
Albania, Bosnia and Herzegovina, Croatia, former Yugoslav Republic of
Macedonia, Moldova, Montenegro, Serbia, United Nations Interim
Administration Mission in Kosovo (UNMIK)
Cameroon, Central African Republic, Chad, Republic of Congo,
Equatorial Guinea, Gabon
Belarus, Kazakhstan, Russian Federation, Ukraine
Armenia, Azerbaijan, Belarus, Kazakhstan, Kyrgyz Republic, Moldova,
Russia, Tajikistan, Turkmenistan, Ukraine, Uzbekistan
Burundi, the Comoros, Democratic Republic of Congo, Djibouti,
Arab Republic of Egypt, Eritrea, Ethiopia, Kenya, Libya, Madagascar,
Malawi, Mauritius, Rwanda, the Seychelles, Sudan, Swaziland,
Uganda, Zambia, Zimbabwe
Burundi, Kenya, Rwanda, Tanzania, Uganda
(continued next page)
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Annex Table 2A.1. (continued)
Abbreviation

Name of PTA

Members

EAEC
ECO

Eurasian Economic Community
Economic Cooperation Organization

ECOWAS

Economic Community of West
African States

EEA
EFTA
EU

European Economic Area
European Free Trade Association
European Union

GCC
LAIA/ALADI

MSG
NAFTA
OCT

Gulf Cooperation Council
Latin American Integration Association/
Asociación Latinoamericana de Integración
Southern Cone Common Market/
Mercado Común del Sur
Melanesian Spearhead Group
North American Free Trade Agreement
Overseas Countries and Territories

Belarus, Kazakhstan, Kyrgyz Republic, Russia, Tajikistan
Afghanistan, Azerbaijan, Islamic Republic of Iran, Kazakhstan, Kyrgyz
Republic, Pakistan, Tajikistan, Turkey, Turkmenistan, Uzbekistan
Benin, Burkina Faso, Cape Verde, Côte d’Ivoire, The Gambia,
Ghana, Guinea, Guinea-Bissau, Liberia, Mali, Niger, Nigeria, Senegal,
Sierra Leone, Togo
European Union, Iceland, Liechtenstein, Norway
Iceland, Liechtenstein, Norway, Switzerland
Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia,
Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal,
Romania, Slovak Republic, Slovenia, Spain, Sweden, United Kingdom
Bahrain, Kuwait, Oman, Qatar, Saudi Arabia, United Arab Emirates
Argentina, Bolivia, Brazil, Chile, Colombia, Cuba, Ecuador, Mexico,
Paraguay, Peru, Uruguay, República Bolivariana de Venezuela
Argentina, Brazil, Paraguay, Uruguay

PAFTA

Pan-Arab Free Trade Area

PATCRA

Papua New Guinea–Australia Trade and
Commercial Relations Agreement
Pacific Island Countries Trade Agreement

Mercosur

PICTA

PTN

Protocol relating to Trade Negotiations
among Developing Countries

SACU
SADC

Southern African Customs Union
Southern African Development Community

SAPTA/SAFTA

South Asian Preferential (Free) Trade
Arrangement
South Pacific Regional Trade and Economic
Cooperation Agreement

SPARTECA

Trans-Pacific
SEP
WAEMU/
UEMOA

Trans-Pacific Strategic Economic Partnership
West African Economic and Monetary
Union/Union Économique et Monétaire
Ouest-Africaine

Fiji, Papua New Guinea, Solomon Islands, Vanuatu
Canada, Mexico, United States
Anguilla, Aruba, British Antarctic Territory, British Indian Ocean Territory,
British Virgin Islands, Cayman Islands, Falkland Islands, French
Polynesia, French Southern and Antarctic Territories, Greenland,
Mayotte, Montserrat, Netherlands Antilles, New Caledonia, Pitcairn,
Saint Helena, Saint Pierre and Miquelon, South Georgian and South
Sandwich Islands, Turks and Caicos Islands, Wallis and Futuna Islands
Algeria, Bahrain, Egypt, Iraq, Jordan, Kuwait, Lebanon, Libya, Morocco,
Oman, Palestinian Authority, Qatar, Saudi Arabia, Sudan, Syrian Arab
Republic, Tunisia, United Arab Emirates, Republic of Yemen
Australia, Papua New Guinea
Cook Islands, Fiji, Kiribati, Federated States of Micronesia,
Nauru, Niue, Papua New Guinea, Samoa, Solomon Islands,
Tonga, Tuvalu, Vanuatu
Bangladesh, Brazil, Chile, Egypt, Israel, Republic of Korea, Mexico,
Pakistan, Paraguay, Peru, Philippines, Romania, Tunisia, Turkey,
Uruguay, former Yugoslavia
Botswana, Lesotho, Namibia, South Africa, Swaziland
Angola, Botswana, Democratic Republic of Congo, Lesotho,
Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles,
South Africa, Swaziland, Tanzania, Zambia, Zimbabwe
Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan, Sri Lanka
Australia, Cook Islands, Fiji, Kiribati, Marshall Islands, Federated States of
Micronesia, Nauru, New Zealand, Niue, Papua New Guinea, Samoa,
Solomon Islands, Tonga, Tuvalu, Vanuatu
Brunei Darussalam, Chile, New Zealand, Singapore
Benin, Burkina Faso, Côte d’Ivoire, Guinea-Bissau, Mali,
Niger, Senegal, Togo

Source: Authors’ compilation.

Notes
1. The information used in this study is based on several sources:
notifications to the WTO; documentation submitted to the WTO’s Committee on Regional Trade Agreements (CRTA) or the Committee on Trade
and Development (CTD); WTO accession documents; trade policy

reviews; and other public sources. The information may not be exhaustive
because, whereas it is possible to account accurately for all notified PTAs,
information on nonnotified PTAs, agreements under negotiation, and
agreements in the proposal stage is often scarce or inconclusive.
2. There is, of course, no obligation for nonmembers of the WTO to
notify their PTAs, but PTAs that involve both members and nonmembers
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of the WTO should be notified by the respective WTO member or
members.
3. According to the WTO’s Transparency Mechanism for Regional
Trade Agreements (WTO document WT/L/671), notification is to take
place as early as possible, no later than directly following the parties’ ratification or application, and before the application of preferential treatment between the parties.
4. There is sometimes a significant time lag between the entry into
force of a PTA and its notification. For instance, of the 37 PTA notifications received in 2009, 12 relate to PTAs that entered into force before
2009. Delays in notification may be caused by lengthy ratification procedures, countries’ lack of knowledge of notification obligations, indecision
about which legal provision (for example, Article XXIV or the Enabling
Clause) to invoke (in the case of PTAs covering trade in goods), or recent
accession to the WTO, creating notification obligations.
5. WTO statistics are based on notification requirements that do not
reflect the physical numbers of PTAs and so tend to overstate the total
number of PTAs. Notifications to the WTO include those made under
GATT Article XXIV, General Agreement on Trade in Services Article V,
and the Enabling Clause, as well as accessions to existing PTAs. The notification requirements contained in WTO provisions require that PTAs
covering trade in goods and services be notified separately. For a complete list of PTAs notified to the GATT/WTO and in force, see the WTO’s
Regional Trade Agreements Database (http://rtais.wto.org/). The total
number of notified PTAs in force minus economic integration agreements in services and accessions to existing PTAs yields the number of
physical agreements.
6. Before the establishment of the WTO in 1995 and the negotiation
of the General Agreement on Trade in Services (GATS), there was no obligation to notify PTAs with services provisions.
7. The World Bank’s classification of developed countries includes all
countries defined as high income, whether members of the Organisation
for Economic Co-operation and Development (OECD) or non-OECD.
This differs from the WTO classification, in which developing-country
status is based on WTO members’ self-selection.
8. Information on PTAs under negotiation and signed is based on
available figures and is accurate to the best of our knowledge. Information on some geographic regions, such as Central Asia and the Middle East, is difficult to obtain and, thus, can only be considered a best
estimate.
9. Bilateral PTAs may include more than two countries when one of
the parties is itself a PTA. For example, for our purposes, EFTA-Chile is
considered a bilateral PTA, although it involves the four countries of
EFTA plus Chile. A plurilateral PTA refers to one in which the number of
constituent parties exceeds two countries, such as Mercosur, CARICOM,
and the SADC.
10. The World Bank regions used in this study are as follows: East
Asia and Pacific; Europe and Central Asia; North America, Latin America,
and the Caribbean; Middle East and North Africa; South Asia; and SubSaharan Africa. The regional classification of countries differs somewhat
from that used in the WTO framework.
11. This section relies heavily on Horn, Mavroidis, and Sapir (2010).
12. Figure 2.12 shows the inclusion of such provisions in RTAs
whether or not the commitments go beyond existing commitments under
the relevant WTO agreements. In addition, such provisions may or may
not be legally enforceable.
13. Until the conclusion of the Lisbon agreement, EU law did not
cover investment provisions with third countries. Instead, this was a bilateral issue like double-taxation agreements.
14. The enlargement led to the termination of a number of bilateral
agreements between the EU-25 (referring to the EU before the latest
enlargement) and the new member states, and between the two new
member states (Bulgaria and Romania) and third parties. The termination of these agreements was notified to the WTO (WT/REG/GEN/N/4).
15. The termination of these agreements was notified to the WTO
(WT/REG/GEN/N/5).

16. The Mediterranean parties are Algeria, the Arab Republic of
Egypt, Israel, Jordan, Lebanon, Morocco, the Palestinian Authority, the
Syrian Arab Republic, and Tunisia. The agreement with Syria was adopted
by the EU Council on October 27, 2009; signature of the agreement awaits
further notice from Syria (European Commission, Overview of PTA and
other Trade Negotiations, February 5, 2010).
17. Ukraine is also negotiating PTAs with EFTA, the EU, and Singapore, and an agreement with Canada has been proposed.
18. In addition to its plurilateral agreements such as NAFTA,
LAIA/ALADI, the Protocol relating to Trade Negotiations among Developing Countries, the Global System of Trade Preferences among Developing Countries (GSTP), and the Mexico-Northern Triangle agreement
(with El Salvador, Guatemala, and Honduras), Mexico has eight PTAs and
another eight agreements under the LAIA/ALADI framework.
19. Panama’s agreements with Guatemala and Nicaragua are in force
but have not yet been notified to the WTO.
20. Colombia also has agreements with Cuba, Mercosur, and Mexico
under the LAIA/ALADI framework.
21. The agreements are with the Andean Community, Bolivia, Chile,
Colombia, Cuba, Ecuador, Mexico, Peru, and República Bolivariana de
Venezuela.
22. The agreements are with Bolivia, Cuba, Ecuador, Mercosur, Peru,
and the República Bolivariana de Venezuela,
23. Thailand has agreements in force with Australia, Japan, the Lao
PDR, and New Zealand. Negotiations are ongoing concerning the
Bangladesh, India, Myanmar, Sri Lanka, and Thailand Economic Cooperation (BIMSTEC) and with Chile, EFTA, India, and the United States.
Malaysia has agreements in force with Japan and Pakistan and is currently
negotiating with Australia, Chile, EFTA, India, New Zealand, and the
United States.
24. Nowhere is overlapping membership more problematic than in
simultaneous membership of multiple customs unions. For instance,
Tanzania is a member of the East African Community (a customs union)
and of SADC, a group that plans to become a customs union. Similarly,
several countries are members of the SADC and of the Common Market
for Eastern and Southern Africa (COMESA), both of which plan to
become customs unions.
25. For example, Tanzania is negotiating under the EU-SADC EPA,
although it is a member of the EAC, and a number of SADC and
COMESA members are negotiating together under the EU-ESA EPA.
(The Comoros, Djibouti, Eritrea, Ethiopia, and Sudan are COMESA
members; Madagascar, Mauritius, the Seychelles, Zambia, and Zimbabwe
are members of the SADC.)
26. This simple measure ignores the issue of preference utilization;
that is, in some instances intra-PTA trade might not be conducted on a
preferential basis. Furthermore, the growth of intra-PTA imports might,
in some cases, be associated with trade diversion.
27. The reduction of external protection could be associated with the
creation of this particular PTA or with other bilateral or plurilateral liberalization.
28. The sample covers all 179 countries available in the International
Monetary Fund Direction of Trade statistics over the period 1970–2008.
GDP data originate from the IMF’s World Economic Outlook database.
Dummies are included for the membership of the following PTAs:
ASEAN, CACM, CAN, CARICOM, CEFTA, CEZ, CIS, COMESA, EAC,
ECOWAS, EFTA, EU, GCC, Mercosur, NAFTA, PATCRA, SADC, SAFTA,
and WAEMU/UEMOA.
29. These results are consistent with the gravity estimates of the
impact of PTAs on intraregional trade found in Global Economic Prospects
2005 (World Bank 2005). Although the World Bank analysis covers an earlier time period (1960–2000) and the gravity model specification is different, the relative values of the coefficients on intra-PTA trade are similar to
our findings.
30. The impact on trade is equal to e–0.155 –1 = –14 percent.
31. The result for CEFTA is not easy to interpret because membership
of the bloc has changed dramatically with EU enlargements.
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ECONOMICS
Richard Baldwin

Preferential trade agreements (PTAs) have been important
features of the world trade system since the inception in
1947 of the General Agreement on Tariffs and Trade
(GATT), which was succeeded in 1995 by the World Trade
Organization (WTO). For the first 50 years of the
GATT/WTO, PTAs dealt mainly, and often exclusively, with
preferential tariff reduction. It is therefore natural that
most economic analyses of PTAs focused on preferential
tariffs. This view, however, has come to be outdated, as discussed by Chauffour and Maur, ch.1 in this volume.
The GATT/WTO’s success in cutting developed countries’ most favored nation (MFN) tariffs, coupled with rapid
unilateral MFN tariff reductions by developing countries
(Baldwin 2010b), means that today’s margins of tariff preferences are relatively small. Carpenter and Lendle (2010),
for instance, show that whereas almost half of world trade
is between countries that share a PTA, only 16 percent is
eligible for preferences, and most of these preferences are
small; only 2 percent of world trade outside the EU has
margins over 10 percent. The reason is that much of
world trade is now granted MFN duty-free status, so that
preference margins are zero by definition. Moreover, the
preference margins that do exist are typically small. Less
than 2 percent of world imports, excluding intra-EU trade,
is eligible for preference margins that exceed 10 percent
(Carpenter and Lendle 2010). As a result, analysis based on
the traditional, preference-centric perspective is no longer
sufficient. Nevertheless, the traditional view remains the
core of received wisdom on PTAs, and so the bulk of this
chapter deals with the economics of tariff preferences.
Specifically, this chapter examines the economics and
political economy of preferential trade liberalization, starting with the elemental effects of preferential tariff cutting:
the gain to partners receiving the preference (Smith’s
certitude); the loss to third countries that must compete
with the preference-receiver (Haberler’s spillover); and the
ambiguous welfare impact on the nation granting the

preferences (Viner’s ambiguity). Issues related to scale
economies and procompetitive effects are then explored.
Finally, the discussion turns to the additional benefits that
PTAs may offer in terms of learning effects, increased foreign investment, the provision of regional public goods
such as transport networks, and other positive externalities. The annexes to the chapter contain technical explanations for interested readers.

Basic Economic Effects of Regionalism
The terminology behind the basic economics of discriminatory liberalization is marked by a conceptual tangle of
conflicting, overlapping, and competing terminologies. To
set the stage for discussion and analysis, we cover the three
elemental effects at work. All have been known at least
since 1950. To avoid creating yet another set of terms, we
label them according to their intellectual fathers.

Smith’s Certitude, Haberler’s Spillover, and
Viner’s Ambiguity
Early contributions to the theory of preferential trade
include Adam Smith, Robert Torrens, and Frank Taussig
(see Pomfret 1997 for discussion and references). One of
the most robust findings in the field is what might be called
“Smith’s certitude”:
When a nation “exempt[s] the good of one country from
duties to which it subjects those of all others . . . the merchants and manufacturers of the country whose commerce
is so favored must necessarily derive great advantage.”
(Pomfret 1997, quoting Smith 1776)

Much later, Gottfried Haberler (1936, 384) asserted
that all members of a preferential trade agreement must
gain, while third nations must lose. We now know that
the first part of the assertion is wrong, but what might be
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called “Haberler’s spillover”—the part about third nations
losing—turns out to be almost as robust as Smith’s certitude.
Haberler’s spillover and Smith’s certitude are the linchpins of
the political economy of preferential tariff cutting.
The only basic element added in the postwar period
came with Jacob Viner’s famous 1950 book, The Customs
Union Issue. His key finding was that preferential tariff liberalization has ambiguous welfare effects on the preferencegranting nation (“Viner’s ambiguity”). Viner’s ambiguity
is quite general, yet one is hard pressed to see this from
the analysis in his book. A preferential tariff is nothing
more than a special case of nonuniform commodity taxation, but Viner did not have the benefit of modern economic
tools for tax analysis. Rather, he relied on the enduring but
imprecise concepts of “trade diversion” and “trade creation.” These terms are misleading because they suggest that
trade volumes are the key, even though Viner’s words clearly
indicate that cost changes are what matter. Moreover, they
fail to cover all the effects generated by discriminatory tariff
liberalization, even in a simple Walrasian setting. Given
these shortcomings, and the decades-long debate on “what
Viner really meant” (a debate in which Viner himself participated, without notable effect), it is curious that the terms
have enjoyed such enduring success.1
The generality of Viner’s ambiguity is glaringly obvious
to readers schooled in the theory of the second-best (preferential liberalization induces new distortions while
removing others), but Viner’s book was a landmark. The
theory of the second-best was unknown in 1950, and many
of Viner’s contemporaries—Haberler, for example—were
muddled about the essential differences between general
and preferential liberalization.
A fourth elemental effect in the regionalism literature
concerns the interaction between preferential and multilateral tariff cutting. It is not really a basic economic effect
but, rather, a specific combination of effects brought to
prominence by the fact that the most important regional
liberalizations over the past 60 years have been accompanied by multilateral liberalization. When thinking about this
teaming of multilateral and regionalism liberalization, the
guiding light is the Kemp-Wan logic, which is discussed next.
James Meade (1955) introduced analysis that led to one
of the few general statements that can be made about
PTAs—the Kemp-Wan theorem. Kemp and Wan (1976)
demonstrated that PTAs could be designed to be Pareto
improving for every member of the PTA and for the world
at large. The logic is elegant. Assume that two nations sign
a PTA and alter their external tariffs to freeze their external
trade flows. The external trade flows can then be treated as
part of the bloc’s endowment. Removal of all intra-PTA
barriers thus shifts the two-nation bloc from a second-best
situation to a first-best situation (i.e., laissez-faire in goods

and factors, given tastes, technology, and endowments).
The action of the free market, according to the first welfare theorem of Walrasian economics, guarantees an
increase in economic efficiency, and lump-sum transfers
within the PTA ensure welfare gains for all. Third nations
are not affected because their trade vectors do not change.
Dixit and Norman (1980) generalize the analysis, showing that the Kemp-Wan improvement can be obtained
without lump-sum transfers; intra-PTA commodity taxes
and subsidies are sufficient.
Of course, real-world PTAs do not adjust external tariffs
in a Kemp-Wan manner, nor do they have access to large
lump-sum transfers. Nevertheless, the theorem is important from a policy perspective; it proves that PTAs are not
necessarily bad for world welfare. Moreover, it helps us
think about why the combination of multilateral and preferential tariff cutting, which has been in operation since
the 1950s, has had a relatively benign to date.
Illustration of Basic Economic Effects
Smith’s certitude, Haberler’s spillover, and Viner’s ambiguity
capture most of the basic economics of PTAs and, together
with the Kemp-Wan logic, most of the political-economy
reasoning in the “big-think” regionalism literature.2 It is
possible to deal with these mathematically. However, to
demonstrate the basic interactions among the elemental
effects and to facilitate the subsequent exposition of the
logic of the big-think regionalism literature, a graphical
analysis may be useful.
The simplest framework that meets the requirements is
a Walrasian three-nation model (Home, Partner, and Rest
of the World [RoW]) with three goods, numbered 1, 2, and
3. Each nation exports two goods and imports the other
good (figure 3.1). Since each nation has two sources of
Figure 3.1. Trade Pattern for a Simple Preferential Trade
Association
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imports, tariff discrimination can be a real issue in all
markets. To rule out Meade’s secondary effects, tastes are
assumed to be identical across nations and additively separable in all goods.3 For simplicity’s sake, the three nations
are symmetric in size and with respect to the most favored
nation (MFN) tariff they initially impose.4
The two trading equilibriums (regionalism versus
multilateral free trade) in a typical market (Good 1) can
be worked out with the help of the PTA diagram shown
in figure 3.2. The analyses for imports of Good 2 (into
Partner) and Good 3 (into RoW) are isomorphic because
of the strong symmetry.
The diagram shows the export supply curves (marked
XS, with the appropriate superscript to indicate the origin
nation) for Home’s two potential suppliers. The horizontal
sum of the XS curves is shown as MSFT, along with Home’s
import demand curve, MD. Under global free trade, the
domestic and border price is PFT, as shown in all nations
for all goods. Assuming that all nations impose a specific
tariff T on an MFN basis, the internal price in Home
is driven up to P, while the border price is driven down to
P – T for both suppliers. Home imports drop, with the
reduction divided equally between the two suppliers.
From MFN tariffs to preferential trade agreements. If a
PTA is formed between Home and Partner, the total
import supply curve becomes the kinked MSPTA curve.5
The resulting internal price falls to P', but there are now
two border prices. The border price facing Partner-based
exporters rises from P – T to P', while the border price facing RoW firms falls from P – T to P' – T. Partner exports
expand, and RoW exports contract. Identical things happen in the market for Good 2, but here Home is the

exporter and Partner is the importer. Nothing happens in
the market for Good 3, where RoW is the importer: RoW
maintains its MFN tariff, and the strong separability
assumptions rule out Meade’s secondary and tertiary
effects.
We see Smith’s certitude and Haberler’s spillover immediately in figure 3.2. Smith’s certitude shows up as Partner
gains a + b from the higher border price and the expansion
of exports. Since the FTA is reciprocal and nations are symmetric, Home gains the same in Good 2. Haberler’s
spillover shows up in the fact that RoW loses area e because
of the drop in the border price it faces (from P – T to P' – T)
and the reduction of its exports to Home and Partner.
The preference rent. A critical observation, as far as
big-think regionalism is concerned, touches on a decomposition of Smith’s certitude—that is, how PTA-based
exporters gain from two distinct features of their improved
market access. First, the removal of the intra-PTA tariff
boosts their market access directly. Second, PTA-based
exporters benefit from the reduction in RoW exports
induced by the tariff discrimination. The second part of
the gain—area a in figure 3.2—could be called the preference rent because if the tariff cutting were multilateral
instead of preferential, PTA partners would gain only b,
not a + b. This preference rent a is vulnerable to so-called
preference erosion and thus plays a leading role in countries’
resistance to moving from preferential tariff liberalization to
multilateral liberalization.
On the import side (figure 3.3), Home gains a tradevolume effect, equal to area A, from expanding its imports;
that is, from replacing high-cost domestic production with
lower-cost imports. Home also gains from a border-price

Figure 3.2. Trading Equilibriums in a Preferential Trade Association
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Figure 3.3. Ambiguous Net Welfare Effects
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effect—the terms-of-trade improvement against RoW
(area B)—while losing from the terms-of-trade loss against
Partner (area C1 + C2). Home’s terms-of-trade gain on the
export side partly offsets the terms-of-trade loss on the
import side (D1 = C1), so Home’s net welfare change is A + B
+ D2 – C2.6 As drawn, it looks as though Home and Partner
gain, but whether they in fact do depends on elasticities and
the initial MFN tariff. In general, Viner’s ambiguity holds in
this framework. As can be demonstrated mathematically, the
PTA reduces welfare when the MFN tariff is sufficiently high
(Baldwin and Venables 1995).
The net welfare impact on RoW is unambiguously negative (Haberler’s spillover). RoW experiences no change on
the import side but twice loses area e (shown in the leftmost panel in figure 3.2)—once on its exports of Good 1 to
Home, and once on its exports of Good 2 to Partner. The
Haberler spillover is an externality as far as the global trade
system is concerned, and, as such, it plays a central role in
the big-think regionalism literature.
A Note on Nontariff Barriers
The traditional view of regionalism focuses almost
exclusively on preferential tariffs, but many PTAs also
include liberalization of nontariff barriers. Here, we turn
to the basic economics of technical barriers to trade
(TBT) liberalization, or, more generally, frictional barrier liberalization. “Frictional,” in this sense, means that
the barriers impose a wedge between domestic and border prices, but the wedge is “burnt up” rather than collected as a rent by the government (as with a tariff) or by a
quota holder (as with a quota).

Standards and regulations can influence economic
activity and the structure of industry in ways too numerous to count. The World Bank, for instance, has conducted
a large multiyear project studying the impact of standards
on trade.7 To focus on essentials, however, we abstract from
many details and model TBTs as frictional barriers; that is,
barriers that raise the marginal cost of selling a good internationally.8 The effect of such frictional barriers is similar
to that of a tariff except that no tariff revenue or other form
of rent is generated. The gap between the prices of the good
inside the importing nation and inside the exporting
nation is burnt up by costly activities that are required to
satisfy the TBT.
To keep things simple, consider again a three-nation
world with TBT liberalization between two countries,
Home and Partner; the third nation (RoW) remains outside the arrangement. We start by assuming that all three
nations impose TBTs that have a specific-tariff equivalent
of T. The policy change to be studied is a lowering of T to
zero on all trade between Home and Partner, with no
change in the barriers on trade between RoW and Home or
between Partner and RoW.
The price and quantity effects of the preferential liberalization are very similar to those discussed above in the case
of tariff liberalization; the only change concerns the border
price. With frictional barriers, the domestic price is the
border price for the importing nation, so the liberalization
lowers Home’s border price. At the same time, the exporter
that benefits from the liberalization receives a higher price
for its exports, and so the exporter’s border price rises. The
point is made concretely in figure 3.4.
Starting from the situation in which the TBT is applied
to both Partner and RoW imports (i.e., when the equilibrium price is P'), the preferential liberalization shifts
Home’s import supply curve (MS) to MSPTA, from MSMFN.
The internal Home price falls to P", and this also
becomes the price in Partner. The price that RoW
exporters receive (net of the cost of the TBT) falls to P" –
T. Partner exports expand and those of RoW contract,
but the former contract less than the latter expand, so
overall, Home’s imports rise. The welfare implications
are shown in figure 3.5.
As with preferential tariff cutting, the liberalization creates a positive trade volume effect for Home equal to area
A. Since, however, the price that Home actually pays for its
imports from Partner and RoW is Home’s internal price
(rather than the external price, as in the case of tariff protection), the liberalization leads to an unambiguous termsof-trade gain. Home gets its imports—both from RoW and
from Partner—for less, that is, for P" instead of P'. This
gain corresponds to area F in figure 3.5. Thus, although the

Economics

73

Figure 3.4. Effects of Preferential Frictional Barrier Liberalization on Prices and Imports
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Figure 3.5. Welfare Effects of Preferential TBT Liberalization: Viner’s Ambiguity Vanishes
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discriminatory application of the TBT leads to supply
switching from RoW to Partner, this “trade diversion” has
no welfare consequences for Home.
As usual, Partner unambiguously gains from the preferences because it enjoys a positive trade volume effect
(its exports expand) and a positive terms-of-trade effect.

Thus, in the market under study, the PTA partners
unambiguously gain. Notice that Viner’s ambiguity has
disappeared. RoW unambiguously loses, for the usual
reasons; that is, the heightened competition in Home’s
market induces RoW firms to sell less and to charge a
lower net price.

74

Richard Baldwin

Dynamic Gains of Regionalism
One of the principal justifications for PTAs, especially
those involving developing countries, is the belief that
uniting small economies will make regional firms more
efficient and more competitive by allowing them access to a
bigger market. The boost in efficiency would allow the
firms to lower prices, raise quality, and increase their competitiveness, both internally and externally.
Plainly, this logic cannot work in the supply-anddemand-diagram world considered in the preceding section, since that worldview assumes that a firm’s efficiency
has nothing to do with market size. This section offers a
window into the dynamic gains of regional integration and
explains the logic of how regional integration could lead to
a situation of fewer, larger firms operating on a more efficient scale and facing more effective competition.

Liberalization, Defragmentation, and
Industrial Restructuring
National markets are separated by a very long list of barriers. These include tariffs and quotas, but also multiple
technical, physical, and fiscal impediments that make it
easier for companies to sell in their local market than in
other markets. The typical outcome of these explicit and
hidden barriers is that national firms can often be successful in their home markets while being marginal players
abroad. This state of affairs, known as market fragmentation, reduces competition, which, in turn, raises prices and
keeps too many firms in business. Keeping firms in business is not, of course, a bad thing in itself. The problem is
that it results in an industrial structure marked by too
many inefficient small firms that can get away with charging high prices to cover the cost of their inefficiency.
Tearing down regional barriers defragments the markets and generates extra competition. This procompetitive
effect puts pressure on profits, and the market’s response is
“merger mania”: the least efficient firms are squeezed out
by the competition, prompting an industrial restructuring
whereby weaker firms enter into mergers or are bought up.
Schematically, the successive steps can be summarized as
liberalization → defragmentation → procompetitive effect
→ industrial restructuring. The result is fewer, bigger, more
efficient firms that face more effective competition from
each other. All this means improved material well-being for
all, as prices fall and output rises. In some industries,
restructuring may be accompanied by a sizable reallocation
of employment: firms cut back on redundant workers and
close inefficient plants and offices (a painful process for
workers who have to change jobs). In other industries,

however, liberalization can unleash a virtuous circle of
more competition, lower prices, increased sales, and higher
employment.
The Break-Even–Competition Curve
Diagram in a Closed Economy
To study the logic of the effect of integration on scale and
competition, we need a simple yet flexible framework
that allows for imperfect competition. The break-even
(BE)–competition curve (COMP) diagram employed here
assumes a knowledge of simple imperfect-competition
models. (Annex B provides an introduction for readers
who are not familiar with such models.)
To study the effects of integration on firm size and efficiency, number of firms, prices, output, and the like, it is
useful to consider a set of diagrams in which all these
things are determined. To keep things simple, we begin
with the case of a closed economy.
The key relationship is shown in figure 3.6, where the
number of firms and the profit-maximizing price-cost
margin are determined. As usual, the equilibrium will be
the intersection of two curves, the BE curve and the COMP
curve. To explain the economics of the diagram, we start
with the COMP curve.
Figure 3.6. Competition (COMP) and Break-Even (BE) Curves
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The competition (COMP) curve. It is easy to understand that imperfectly competitive firms charge a price
that exceeds their marginal cost; they do so in order to
maximize profit. But how wide is the gap between price
and marginal cost, and how does it vary with the number
of competitors? These questions are answered by the
COMP curve.
If there is only one firm, the price-cost gap—the markup
of price over marginal cost—will equal the markup that a
monopolist would charge. If more firms are competing in
the market, competition will force each firm to charge a
lower markup. This “competition-side” relationship between
the markup and the number of firms is shown in figure 3.6
as the COMP curve. It is downward sloping because competition drives the markup down as the number of competitors rises, as explained above. We denote the markup by
the Greek letter μ, (“mu,” an abbreviation for markup). The
size of the markup is an indicator of how competitive the
market is.
The break-even (BE) curve. The markup and the number of firms are related in another way, summarized by the
BE curve.
When a sector exhibits increasing returns to scale, there
is only room for a certain number of firms in a market of a
given size. Intuitively, more firms will be able to survive if
the price is far above marginal cost, that is, if the markup is
high. The curve that captures this relationship is called the
zero-profit curve, or the break-even (BE) curve (figure
3.6). It has a positive slope because more firms can break

even when the markup is high. That is, taking the markup
as given, the BE curve shows the number of firms that can
earn enough to cover their fixed cost—say, the cost of setting up a factory.
Equilibrium prices, output, and firm size. It is important
to note that firms are not always on the BE curve, since they
can earn above-normal or below-normal profits for a
while. In the long run, however, firms can enter or exit the
market, and so the number of firms rises or falls until the
typical firm earns just enough to cover its fixed cost. By
contrast, firms are always on the COMP curve, since firms
can change prices quickly in response to any change in the
number of firms.
With this in mind, we are ready to work out the equilibrium markup, number of firms, price, and firm size in a
closed economy, using figure 3.7. The right-hand panel
combines the BE curve with the COMP curve. The intersection of the two defines the equilibrium markup and the
long-run number of firms. More specifically, the COMP
curve tells us that firms would charge a markup of μ' when
there are n' firms in the market, and the BE curve tells us
that n' firms could break even when the markup is μ'. The
equilibrium price is, by the definition of the markup, just
the equilibrium markup plus the marginal cost, MC. Using
the MC curve from the left-hand panel, we see that the
equilibrium price is p' (μ' plus MC). The middle panel
shows the demand curve, and this allows us to see that the
total level of consumption implied by the equilibrium
price is C'.

Figure 3.7. Prices, Output, and Equilibrium Firm Size in a Closed Economy
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The left-hand panel helps us find the equilibrium firm
size, that is, sales per firm, which we denote x. This panel
shows the average and marginal cost curves of a typical
firm. A typical firm’s total profit is zero when price equals
average cost. (When price equals average cost, total revenue
equals total cost.) Since we know that total profits are zero
at the equilibrium and that the price is p', the equilibrium
firm size must be is x', which is where the firm’s size
implies an average cost equal to p'.
In summary, this three-panel figure lets us determine the
equilibrium number of firms, markup, price, total consumption, and firm size, all in one diagram. With this in
hand, we are now ready to study how regional integration—
or indeed, any source of increase in market size—could lead
to industrial restructuring.
The Impact of Regional Liberalization
Regional integration removes trade barriers gradually, but
the basic economic effects can be better illustrated by considering a much more drastic liberalization—taking a
completely closed economy and making it a completely
open economy. To keep things simple, we suppose that
there are only two nations, Home and Partner, and that
they are identical. Since they are identical, we could trace
the effects by looking at either market, but for convenience,
we focus on Home’s market.
The immediate impact of the no-trade-to-free-trade
liberalization is to provide each firm with a second market
of the same size and to double the number of competitors
in each market. How does this change the outcome?
The competition aspect of the liberalization can be
simply traced. The increased number of competitors in
each market makes competition tougher. In reaction, the
typical firm will lower its markup in each market to point
A in figure 3.8.
The doubling of the market size facing each firm also
has an important effect. The liberalization adds a new market for each firm, so it makes sense that more firms will be
able to survive. To see how many more firms can survive,
we work out the impact of the liberalization on the BE
curve and find that the curve is shifted to the right, specifically, to BEFT, as shown in the rightmost panel of figure 3.8.
The shift means that at any given markup, more firms can
break even. This is true because, as market size increases,
sales per firm increase, providing a higher operating profit
per firm at any given level of markup.
The size of the rightward shift is determined without
difficulty. If there were no change in the markup, a doubling of the number of firms could break even, since each
firm would be selling the same number of units. In other

words, the new BE curve must pass through point 1 in the
figure. At that point, the markup is μ', the number of firms
is 2n', and logic tells us that this combination of μ and n
would result in all firms breaking even. Point 1, however, is
merely an intellectual landmark used to determine how far
out the BE curve shifts. It is not where the economy would
be right after liberalization, since the markup would immediately be pushed down to μA.
Because the increase in competition would immediately
push down the markup to μA, the two newly integrated
markets will initially be at a point below the BE curve. We
know that all firms will be losing money at point A because
the actual markup (μA) is less than what would be needed
to have all 2n' firms break even. This loss of profit is not a
problem in the short run because firms only need to break
even in the long run. Indeed, the profit losses are what
would trigger the process of industrial restructuring that
eventually reduces the number of firms.
The corresponding effect on prices is shown in the middle diagram, as the move from E' to A and then to E ".
Before we explain this, observe that the middle panel shows
the demand curve for Home only, so the no-trade-to-freetrade liberalization does not shift the demand curve. The
Foreign market has an identical demand, but since exactly
the same thing goes on in Foreign, we omit the Foreign
demand curve to reduce the diagram’s complexity.
As mentioned above, the initial impact of the extra
competition (2n' firms, rather than n', selling to the Home
market) pushes the equilibrium markup down to μA, so the
price falls to pA. Thus, during the industrial restructuring
phase, the price would rise to p" (from pA), but this rise
does not take the price all the way back to its preliberalization level of p'.
The impact of this combination of extra competition
and industrial restructuring on a typical firm is shown in
the left-hand panel. As prices fall, firms that remain in the
market increase their efficiency—that is, lower their average cost—by spreading their fixed cost over a larger number of sales. Indeed, since price equaled average cost
before the liberalization and equals average cost in the
long run after liberalization, we know that the price drop
is exactly equal to the efficiency gain. In the left-hand
panel, this is shown as a move from E ' to E ". Increasing
returns to scale are at the root of this efficiency gain. As
the equilibrium scale of a typical firm rises from x ' to x ",
average costs fall.
To summarize, the no-trade-to-free-trade liberalization results in fewer, larger firms. The resulting scale
economies lower average cost and thus make these firms
more efficient. The extra competition ensures that these
savings are passed on to consumers, so prices are lower.
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Figure 3.8. Prices, Output, and Equilibrium Firm Size with Integration
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It is useful to think of the integration as taking place in two
steps, as follows.
1. Short term: Defragmentation and the procompetitive
effect (from E' to A). We start with the short-term
impact, that is to say, the impact before the number of
firms can adjust. Before the liberalization, each market
was extremely fragmented in the sense that firms in
each country had a local market share of 1/n' and a zero
share in the other market. After the liberalization, the
market share of each firm is the same in each market,
that is, 1/2n'. This elimination of market fragmentation
has a procompetitive effect, which is defined as a
decrease in the price-cost markup, shown in the righthand panel of figure 3.8 as a move from E' to A. The
short-term impact on prices and sales can be seen in the
middle panel as a drop from p' to pA.
2. Long term: Industrial restructuring and scale effects (A to
E"). Point A is not a long-term equilibrium because the
operating profit earned by a typical firm is insufficient
to cover the fixed cost. We see this by noting that point A
is below the BE curve, telling us that the markup is too
low to allow 2n' firms to break even. To restore a normal
level of profitability, the overall number of firms has to
fall from 2n' to n". In some cases, this process occurs via
mergers and buyouts; in others, the number of firms is
reduced by bankruptcies. As this industrial consolidation occurs, the economy moves from point A to point

E ". During this process, firms enlarge their market
shares, the markup rises somewhat, and profitability is
restored.
The welfare effects of this liberalization are straightforward. The four-sided area C marked out by p', p", E', and
E" in the middle panel of figure 3.9 corresponds to the
gain in the Home consumer surplus. As usual, this gain
can be broken down into the gain to consumers of paying
a lower price for the units they bought prior to the liberalization and the gains from buying more (C " versus C ').
Exactly the same gain occurs in the Foreign market (not
shown in the figure).
As it turns out, the four-sided region labeled C in figure 3.9 is Home’s long-term welfare gain because there is
no offsetting loss to producers and there was no tariff revenue to begin with. Firms made zero profits before liberalization, and they earn zero profits after liberalization. Note,
however, that this long-term calculation ignores the
medium-term adjustment costs.
The discussion above has shown that integration initially leads to big price reductions and large profit losses.
These profit losses are eliminated as the number of firms
falls and as profits are restored to normal levels. During
this industrial restructuring process, prices rise slightly. This
sequence of steps, sometimes called industrial consolidation
or an industry shakeout, is relevant to some industries. In
other industries, firms anticipate the increased competition
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Figure 3.9. Welfare Effects of Complete Liberalization
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and undertake mergers and acquisitions quickly enough to
avoid big losses. In figure 3.8, this would look like a move
from E' directly to E".
Agglomeration and the
New Economic Geography
Industrialization and deindustrialization are core concerns
of developing-country policy makers around the world.
Or, to put it differently, policy makers care about the location of industry. Although a whole host of policies affects a
nation’s industrialization, trade policy has proved to be a
critical element in industrialization in almost all countries.
This section considers an analytical framework that permits us to think logically about several of the key forces
affecting industrialization and how they interact with trade
barriers. The framework is often called the new economic
geography, following the terminology of 2008 Nobel laureate
Paul Krugman.
The basic focus of the new economic geography is on
whether firms would enter or exit a particular market.
The key determinant, in this simplified view of the
world, is the firms’ profitability. If setting up a new firm
in a particular country would be profitable, then the firm
is created. If production in a particular country becomes
unprofitable, the firm ceases production. The entry or
exit decision rests on the balancing of two sets of forces:
agglomeration forces and dispersion forces. Agglomeration
forces promote the spatial concentration of economic

activity, whereas dispersion forces discourage such concentration. The spatial distribution of economic activity at any
moment in time depends on the balance of the proconcentration (agglomeration) forces and the anticoncentration
(dispersion) forces.
The main question in this section is, how does trade
integration affect the equilibrium location of industry? To
set the stage for the equilibrium analysis, we first consider
dispersion and agglomeration forces in isolation. For better
understanding of how trade arrangements affect profitability, and thus industrialization, it is convenient to employ a
simple analytical framework, one constructed by Puga and
Venables (1998). It focuses on four forces: two dispersion
forces (factor-market competition and local-market competition), and two agglomeration forces (input-cost linkages and demand linkages).
Dispersion and Agglomeration Forces
Dispersion forces favor the geographic spreading out of
economic activity. Land prices are the classic example. The
price of land, and therefore the price of housing, office
space, and so on, is usually higher in built-up areas such as
central London than in rural areas such as northern Wales.
If everything else were equal, firms and workers would prefer to locate in less built-up areas. (Of course, we know that
other things are not equal.) The forces that make built-up
areas more attractive are called agglomeration forces; we set
them aside for the moment to concentrate on dispersion
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forces. Dispersion forces counteract agglomeration forces
by increasing the attractiveness of less developed regions.
In addition to land prices, there are several other forms of
congestion-based dispersion forces, including wages,
which tend to be higher in built-up areas.
In this section, we focus on only two dispersion forces.
Factor-market competition captures the way that industrialization tends to push up wages. (That is, the competition is
for labor and operates between industry and other sectors
within a single country.) Local-market competition reflects
the fact that the presence of many industrial firms in a particular country tends to increase the degree of competition
for customers in the local market. An important point is
that local-market competition depends on trade barriers. If
a country’s markets are perfectly open to international
competition, the competition for local customers is a
global competition. At the other extreme, if the country is
completely closed off, local competition depends solely
on the number of local firms. As trade barriers fall, the
nature of competition shifts gradually from fully local to
fully global.
Always assuming that other things are equal, factormarket competition means that countries with little industry tend to have low wages and are thus more attractive to
industry. Local-market competition means that countries
with little industry are markets in which the extent of competition is rather low, and they too are attractive to industry. Both types of competition are dispersion forces that
tend to make firms want to avoid spatial concentration.
Agglomeration forces exist when the spatial concentration of economic activity creates forces that encourage further spatial concentration. This definition is more circular
than the straight-line chain of causes and effects usually
presented in economics, but its circularity is the heart of
the subject.
There are many agglomeration forces, but some of them
operate only on a very local scale. These explain, for
instance, why banks tend to group together in one part of a
city such as Paris or London and theatres cluster in another
part of the city. The study of agglomeration at this level—it
is called urban economics—is fascinating, but it is not the
level of agglomeration that interests us. Trade arrangements affect agglomeration at the level of countries, and at
that national level, city-level agglomeration forces are
unimportant. The third and fourth forces we consider in
this section are agglomeration forces that tend to encourage the clustering of industry in a single country.
Input-cost linkages capture the fact that a well-developed local network of suppliers can boost a country’s
attractiveness as a site for industrial production. This idea
turns on the real-world fact that manufacturing firms
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require many intermediate inputs—parts and components. When these parts and components are produced
locally, they tend to be cheaper and can be supplied in a
timelier manner. Demand linkages reflect the attractiveness of a country that has easy access to customers,
whether local or in a trading partner.
Demand-linked circular causality rests on market-size
issues—hence its name. Firms want to locate where they
have good access to a large market such as Japan or the
United States. If a firm locates in the big market, it incurs
shipping costs to sell to other markets, but its costs of selling to big-market customers are low. (It is cheaper to sell to
nearby customers.) Since there are more customers in the
big market, firms can reduce their shipping by moving
there. This is where the circular causality of demand linkages starts. Other things being equal, firms want to be in
the big market.
The causality becomes circular because the movement
of firms from the small market to the big market makes the
big market bigger and the small market smaller. The reason
is that firms buy inputs from other firms. Thus, firms moving to the big market create more demand in the big market and less in the small one. We call this an agglomeration
force, since spatial concentration of economic activity creates forces that encourage further spatial concentration.
The basic idea is illustrated in figure 3.10. It is useful to
separate two things that are closely related: market size (big
market as a share of total market, or the spatial distribution
of demand), and firm location (share of firms in the big
market, or the spatial distribution of firms).
Starting from the left-hand arrow, we see that market
size affects the location of firms. The logic rests on firms’
desire to minimize shipping costs. The right-hand arrow
shows that the location of firms affects relative market size.
The logic is simply that firms tend to buy inputs locally.

Figure 3.10. Demand-Linked Circular Causality
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If no dispersion forces were in operation, this circular
causality would continue until the small market was
entirely empty of industrial firms.
This brings us to the second major type of agglomeration force. Input-cost-linked circular causality works in a
fashion that is similar to demand-linked circular causality,
but it involves production costs rather than market size.
In the modern economy, firms buy plenty of things
from other firms. These range from raw materials and
machinery to specialized services such as marketing,
accounting, and information technology (IT) services.
Since it is cheaper to find and buy such inputs from firms
that are nearby, the presence of many firms in a location
tends to reduce the cost of doing business in that location.
Thinking this through, we can see that a similar circular
causality will encourage agglomeration (see figure 3.11).
The figure separates two things that are closely related
but are worth keeping distinct: firm location (share of
firms in the big market, or the spatial distribution of
firms), and the cost advantage of producing in the big market (cost of producing in the big market, or the spatial distribution of production costs).
Starting from the left-hand arrow, we note that if many
firms are already in the big market, then doing business in
the big market will, all else being equal, be cheaper than
doing business in the small market. This production-cost
differential influences the location of firms. The righthand arrow shows how the relocation of firms tends to
improve the business climate in the big market and
worsen it in the small market, at least in terms of the range
of available inputs. Again, if there were no dispersion
forces, this circular causality would empty out the small
market entirely. In other words, cost-linked circular causality describes the way in which firms are attracted by the

Figure 3.11. Input-Cost-Linked Circular Causality
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presence of many suppliers in the big market and how the
movement of firms to the big market widens the range of
supplies and thus makes the big market even more attractive from a cost-of-production point of view. This sort of
logic is sometimes called “cluster economics.”
Locational Effects of Liberalization
Trade integration affects the balance of agglomeration and
dispersion forces in complex ways. Such complexity is
important for understanding the real world, since trade
liberalization has produced very different results in different developing countries. The best way to understand this
complex logic is to follow the principle of progressive complexity. We start with a set of simplifying assumptions that
allow us to focus on the critical logical relationships. Once
we have understood this logic in a setting reduced to essentials, we add back complicating factors.
A simple diagram such as figure 3.12 helps with the
study of the balance of the agglomeration and dispersion
forces. In the figure, the strength of agglomeration and dispersion forces is plotted on the vertical axis, and the horizontal axis shows the share of all firms that are located in
the big region—here, in the North.
• The agglomeration force line rises because of circular
causality—that is, agglomeration forces become stronger
as industry agglomerates.
• The dispersion force line rises because the benefit of
staying in the small region increases as more firms move
to the northern market. For example, as more industry
moves to the North, the wage gap widens, and so does
the difference in local competition.
The locational equilibrium in the left-hand panel is
shown by point E; this is where the share of firms in the
North rises to the point at which incentives to agglomerate
are just balanced by incentives to disperse. It is instructive
to consider why other points are not the equilibrium. For
example, consider the point at which half the firms are in
the North. For this equal distribution of firms, the strength
of the agglomeration force is shown by point a, and the
strength of the dispersion force is shown by point b.
Because a is greater than b, we know that the agglomeration force—the force that tends to make firms want to
move to the North—is stronger than the dispersion force,
which tends to make firms want to move to the South. As a
consequence, the situation in which only half the firms are
in the North cannot be the equilibrium; with agglomeration forces stronger than the dispersion forces, some firms
will move from South to North. As firms move northward,
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Figure 3.12. Locational Equilibrium Diagram
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the gap between the agglomeration force and the dispersion force narrows. The location equilibrium is where the
two forces just offset each other, that is, point E.
The example in the left-hand panel shows an equilibrium with some industry in both nations. The right-hand
panel shows the situation in which agglomeration forces
are so strong that all industry ends up in the North (full
agglomeration). This is not a bad approximation of the situation that confronts many developing countries today
(that is, they have essentially no competitive industry) and
that faced almost all developing countries before the emergence of the newly industrializing countries in the 1980s.
Finally we come to the main subject of this section: how
does tighter economic integration affect the location of
industry across countries? Here, we view trade integration
as simply reducing trade barriers such as tariffs and other
restrictions. How do we show the trade-cost reduction in
the locational equilibrium diagram?
As the discussion above suggests, lower trade costs
between the two nations in our simple framework will
weaken both the agglomeration forces and the dispersion
forces. After all, at the extreme of costless trade, there is
no advantage to being in any particular market, with the
sole exception of that conferred by the factor-market
competition dispersion force. The other three forces rely
on differences that are created by costly trade. Factormarket competition, however, has nothing to do with
trade costs; all that matters is how much industry is in each
nation. The conclusion, then, is that if the world went to

costless trade, industry would spread out much more than
is the case today.
This global statement—that lower trade costs foster the
industrialization of poor countries—must be tempered,
since partial removal of trade costs (e.g., the lowering of
tariffs without removing natural trade barriers) can shift
the locational equilibrium in either direction or may have
no effect at all. What matters is whether the agglomeration
forces fall sufficiently relative to the dispersion forces.
The basic idea is shown in figure 3.13. A trade liberalization will shift the agglomeration forces line down. If the liberalization has a big impact on the agglomeration forces,
the line could shift to A2; if the effect is more modest, the
shift could be only to A1. The liberalization also erodes the
dispersion forces, and this is shown as the shift to D1. (We
could also consider large and small effects on the D curve,
but that would clutter the diagram without adding insight.)
The key is that, in the case of A1 and D1, the liberalization has had no effect on industry location; industry is all
in the North, before and after. In the A2 and D1 case, however, the liberalization has sparked some industrialization
in the South; as the new equilibrium, E', implies a share of
industry in the North (S') that is less than one.
Trade Arrangements
We now employ the tools presented above to organize our
thinking about how preferential trade arrangements could
affect the location of industrial production. Here we follow
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Figure 3.13. Locational Equilibrium Diagram with Trade
Liberalization
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the thinking of Puga and Venables (1998) who assume four
nations: two northern nations with free trade in manufactured goods between them, and two southern nations
whose exports face equal tariffs in all markets. In this
model, initially, all industry is in the two northern nations.
(Four nations are required if the intrinsic economic mass
of the integrating area is to equal the intrinsic mass of the
third nations when all nations are symmetric.)
The Puga and Venables framework is too complex to
solve with paper and pencil, and so the effects are simulated with the use of a computer. The outcome is plotted in
a diagram (figure 3.14) in which the share of world industry is on the vertical axis and the level of tariffs is on the
horizontal axis. Because the focus is on the industry in the
South, the paths of the industry share of the two southern
nations are plotted as S1 and S2.
Global Multilateral Tariff Liberalization
To set the stage, consider the impact of a global reduction
of tariffs (remember that North-North tariffs are already
zero before starting). As global tariffs fall, the tendency
for industry to disperse rises. At some point, it becomes
profitable for some firms to relocate to the South. The
local-market competition dispersion force is weakened,
the factor-market dispersion force is unaffected, and both
agglomeration forces are weakened as the advantages of
being near customers (demand linkages) weaken and the
advantages of being near suppliers (cost linkages) also
weaken. At some point, the attractiveness of the South’s

lower wages outweighs the demand and cost advantages in
the North, and some firms move south.
Importantly, cluster economics continues to operate in
the South, so industry initially only starts operating in one
of the southern countries. In this exercise, the two southern
countries are identical, so the choice of which starts first is
entirely a matter of chance; to be concrete, this nation is
labeled southern nation 1, and its industry share is marked
S1. The reason for this lumpy industrialization is that the
first firms to set up create cost and demand linkages to
other firms in the same country. They also raise wages,
but the linkage effects are stronger, so what we see is a second industrial agglomeration forming in just one of the
developing countries. This implication of cluster economics is both quite in line with real-world experience and
somewhat unexpected for economists familiar with more
neoclassical, marginalist reasoning, where things tend to
change smoothly.
Notice that when the industrialization process
spreads, the emergence of the second southern industry
is initially harmful to the first because of the extra competition. (Think of the effect of the emergence of China
on the exports of the Philippines and Thailand.) This is
another implication of cluster economics that is not at
first obvious.
Unilateral Liberalization
Next, consider unilateral liberalization in this simple PugaVenables setup. We examine three types: only one southern
nation liberalizes; both southern nations liberalize; and
both northern nations liberalize.
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Liberalization in a single southern economy. Here, only
southern nation 1 engages in unilateral import tariff liberalization, with all other barriers held constant. The solid
line marked S1 in the right-hand panel of figure 3.14
shows the outcome, with the unilateral opening leading to
industrialization. This is not always what happens, but it is
certainly one possibility, and the one that actually occurs
under the specific Puga-Venables setup.
The point is that although extra import competition
from the North has a negative effect on industrial location
in the South (the product-market local competition effect),
the cheaper supply of imported intermediate goods
becomes the dominant force at some point, and industry
becomes established in southern nation 1. This result is not
general; for example, if southern nation 1 were very small
and faced high export barriers, unilateral liberalization
would not induce industrialization. But where this is not
the case, the combination of low wages and low-cost
intermediates (resulting from import liberalization)
eventually leads to industrialization, as is shown in the
right-hand panel.
Unilateral liberalization by northern economies: The generalized system of preferences (GSP). Next, consider the case
in which the North makes a gesture to the South by unilaterally removing tariffs on imports from the South. The
outcome will be similar to that shown in the right-hand
panel. The northern tariff cutting improves the prospects
of locating industry in the South because it erodes the
demand-linked causality that favors the North to begin
with. However, since the South is not lowering its tariffs and
much industry will remain in the North, the input-cost
linkage continues to strongly favor a northern location.
Moreover, as mentioned above, if the southern market is
small enough, or the input-cost linkages are strong enough
(or both), the North’s unilateral tariff cutting may have no
effect on industrialization. In terms of figure 3.13, we could
have a situation like A1 and D1 where, despite the shift in
attractiveness toward the small region, the balance of forces
still favors full agglomeration in the North. Given how little
most GSP programs have done to promote southern
industry, this is not a case worth keeping in mind.
Liberalization by both southern economies. We now look
at MFN liberalization by southern economies in tandem.
All southern import tariffs are reduced in the same way, so
only northern tariffs against southern exports remain. Initially, the outcome is like that of unilateral liberalization by
a single southern nation. The lower southern tariffs
heighten the anti-industrialization product-market competition from the North, but it encourages southern production by lowering the cost of inputs. If the southern
markets are not too small and the importance of inputs is
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sufficiently high, industrialization will start in one southern nation. As before, the logic of cluster economics tells us
that the process begins in only one southern nation but
then shifts to the other.
Preferential Liberalization
If the two southern nations sign a PTA and lower tariffs
between themselves, something like multilateral liberalization occurs. As long as the two markets are not too small,
the liberalization will cause industry to become established
in the South, but the mechanism is completely different:
the driving force here is the effective market enlargement
caused by reducing intra-South barriers. This is, of course,
the classic argument made in the 1960s and 1970s for
South-South PTAs.
As in the multilateral case, the spread of industry to
developing countries is uneven, initially taking place in one
country and only spreading to the second when trade barriers are lower. Indeed, this sort of uneven development
did occur in some early South-South PTAs. For example, in
the East African Community, industry started to grow in
Kenya at the expense of Uganda and Tanzania. The key difference is that the countries do not benefit from better
access to northern markets or to North-produced intermediate inputs.
The impact of a North-South PTA is particularly interesting. Here, the southern nation obtains better access to
the big northern market and benefits from lower-cost
inputs, but in each case only with respect to the partner.
The liberalizing southern economy suffers from more
competition from northern firms, but because its wages are
lower, the balance of better reciprocal market access is in
favor of the South. This spread of industry is associated
with a large decline in the North’s share of industry. The
loser is the other southern economy, which does not attract
any industry and now has to contend with industrial clusters in both North and South. It is not difficult to see how a
single North-South PTA such as the U.S.–Mexico agreement proposed in 1991 or the one between Japan and
Malaysia could trigger a spate of requests from other
southern nations.
Liberalization of Parts and Components
But not Final Goods
A very common liberalization strategy among developing
countries is to reduce tariffs unilaterally on inputs but
not, or to a lesser degree, on final goods. This evokes the
old measures of the effective rate of protection, whereby
the actual protection provided by a nominal tariff of, say,
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10 percent on automobiles can be vastly larger than 10 percent if the tariff on imported intermediates is zero. A
numerical example will illustrate. Suppose a country can
buy autos at US$10,000 and adds a 10 percent tariff, so that
the auto sells for US$11,000 on the internal market. Furthermore, suppose the country charges no tariff on the
parts needed to assemble an auto and can buy these parts
for US$8,000. This implies that the cost of assembly, when
it is done most efficiently, is worth US$2,000. But now we
see that assembly of autos inside the country will be profitable as long as it costs less than US$3,000. Thus, in some
sense, the effective rate of protection on the assembly activity is 50 percent, not 10 percent as the tariff on autos suggests. This is an old story, and countries around the world
still keep up the fiction of having an automobile industry
by maintaining a high tariff on autos and a low tariff on
completely knocked down (CKD) autos—basically, kits
that are opened and assembled like IKEA furniture.
Recently, however, the situation has become far more
subtle. Many developing countries, especially in East Asia,
are industrializing on the basis of parts and components
manufacturing rather than final goods manufacturing. In
essence, they industrialize by becoming part of the global
supply chain. (Actually few of these supply chains are
global; apart from some electronics, they are regional, in
order to reduce transport cost and delays.)
For a wide range of countries, the import and export of
parts and components are much more important than the
export of final goods (Fukunari and Ando 2005). For the
Philippines, for instance, 60 percent of the country’s
machinery exports consists of parts, as does 45 percent of
its imports in this category. Plainly, the Philippines’ industry is in the business of importing parts, adding some
value, and then exporting the parts.
In terms of the Puga-Venables analysis, this uneven liberalization of parts and final goods fosters southern
industry in that it reduces the cost of inputs without
increasing the competition from northern industry in the

final good. Of course, this might not work if the southern
nation is too small.
The members of the Association of Southeast Asian
Nations (ASEAN) are working on a slight variant of this
uneven liberalization strategy. They are lowering regionally
the within-ASEAN tariffs—the common effective preference tariffs (CEPTs)—on final goods, as well as on parts
and components, but preferences only emerge on final
goods as they are lowering their MFN applied tariffs on
parts and components in line with their preferential cuts.
This has made sales of ASEAN-assembled autos very
attractive within the ASEAN group.
The point can be seen in table 3.1. Apart from Malaysia
and Thailand, which have tried to build up more complete
auto industries, the main ASEAN countries have lowered
their MFN tariffs on engines to zero. More important, all of
them also have lowered their preferential tariffs on engines
to zero. Tariffs on autos are still very high (30 to 80 percent)
on an MFN basis but are much lower (5 percent) on a preferential basis. Although these tariff cuts are impelled by the
logic of supply-chain manufacturing in East Asia (much of
this driven by Japanese firms), the cuts have also fostered
such trade. From the perspective of the Puga-Venables
analysis, this combination of regional preferences is a way
of favoring agglomeration of parts and final goods industry at the regional level.
Regional Interindustry Trade
International trade occurs when a product is made in one
country and purchased in another. In traditional trade theory, a country’s production is thought of as stemming from
its advantages, or, to be more precise, comparative advantages. Countries with abundant farmland would produce
more cereal than they could consume and would thus be
exporters of cereals, and the same logic would apply to
the export patterns of countries that are especially well
endowed with unskilled labor, high technology, or oilfields.

Table 3.1. ASEAN Tariffs on Engines and Automobiles, Most Favored Nation (MFN) Tariffs and Common Effective Preference
Tariffs (CEPTs), 2008
(percent)
Malaysia
Item
Small-auto engines
Medium-size-auto engines
Automobiles

Indonesia

Philippines

Thailand

MFN

CEPT

MFN

CEPT

MFN

CEPT

MFN

CEPT

25
30
30

0
0
5

0
0
55

0
0
5

0
0
30

0
0
5

10
10
80

0
0
5

Source: ASEAN Secretariat Web site, http://www.aseansec.org/12025.htm.
Note: ASEAN, Association of Southeast Asian Nations. Small-auto and medium-size-auto engines correspond to ASEAN tariff lines 8407.31.00.00 and
8407.32.00.10. Automobiles correspond to 8703.21.29.10.
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was strengthened as the latter—Hong Kong SAR, China;
the Republic of Korea; Singapore; and Taiwan, China,—
experienced their own “hollowing out” and followed the
lead of Japanese manufacturing companies by offshoring
the most labor-intensive production stages to East Asian
countries that had a comparative advantage in such tasks
(that is, countries whose low wages more than compensated
for their low labor productivity).
Information technology advances and the falling costs
of transportation, especially air freight, facilitated and
accelerated the development of Factory Asia by making
complex production structures easier and cheaper to manage, while at the same time making them more flexible and
more reliable. China’s opening up was another huge spur,
bringing as it did something like a half-billion low-wage,
low-productivity workers to the gates of Factory Asia. This
accelerated the erosion of the headquarter nations’ comparative advantage in labor-intensive production processes
while simultaneously increasing the attractiveness of the
offshoring solution.
Figure 3.15 shows the number of plants from Japanese
electrical machinery and automobile industries that set up
in the listed East Asian economies. (Plainly, the number of
plants is only a rough indicator of the actual degree of offshoring.) The offshoring process started gradually but
picked up speed in the late 1980s. Between 1975 and 1990,
the total number rose three and a half times, with almost
half of this increase coming between 1985 and 1990. The
figure also shows that China was not a major player in the
competition for plant locations before 1990. The plants

Figure 3.15. Location of Japanese Auto and Electrical
Machinery Plants in East Asia, 1975–2004
900
800
700
600
number

Much of the world’s trade, however, involves two-way
trade in similar goods—usually, manufactured goods—
and often between countries that have similar comparative
advantages. To account for this, Paul Krugman and a number of other theorists in the late 1970s and early 1980s
developed the so-called new trade theory. This took a quite
different view of the determinants of a country’s exports.
The point of departure is firm-level scale economies
that explain why the production of each good is spatially
concentrated, not just in one country, but even in one factory. If the production of most goods is spatially concentrated but the customers for that good are spread across
many countries, goods are made in one country but are
bought in another, generating international trade. Moreover, scale economies tell us that no country can efficiently
produce all goods, so each country specializes in a subset of
the world’s goods. Trade in similar products arises very naturally between similar countries. France and Germany, for
example, both produce autos, and they both consume them.
Since the production of each model of auto is spatially concentrated but the customers are spatially dispersed, the
result is two-way trade in autos between countries that have
quite similar comparative advantages.
Until recently, the focus of this intraindustry trade was
between developed countries, to a large extent because they
were the only ones that had significant and competitive
manufacturing sectors. Since the mid-1980s, however,
the so-called second unbundling phase of globalization
has meant a rapid rise of industry in developing countries. A great deal of this new industry does not involve
full production of goods; rather, it focuses on parts and
components for export. The general trend is discussed in
Brulhart (2009).
A good way to introduce the topic of this trade in parts
and components is to tell the tale of how it started in East
Asia. The phenomenal growth of Japanese incomes and
wages in the 1980s and 1990s eroded the country’s comparative advantage in manufacturing. Japanese businesses reacted
by seeking lower-cost manufacturing sites for labor-intensive
stages of production. The obvious solution was to offshore
these stages to nearby East Asian economies.
This tendency started the development of what is
called “Factory Asia.” Instead of Japanese goods being
made in Japan and sold in the United States or Europe, a
new pattern of “triangle trade” emerged. Firms that were
headquartered in Japan would produce certain hightechnology parts in Japan, ship them to factories in
ASEAN nations for labor-intensive stages of production
(including assembly), and then ship the final products to
Western markets or back to Japan. This division of East
Asia into headquarters economies and factory economies
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Table 3.2. Intraindustry Trade as a Share of Internal and
External Trade of PTAs
(percent)

EU-15
CEMAC
WAEMU
EAC
SACU

Internal

External

46.6
1.2
0.9
0.3
0.3

24.8
0.1
0.4
0.4
9.0

Source: Brulhart 2009.
Note: CEMAC, Economic and Monetary Community of Central Africa
(Communauté Économique et Monétaire de l’Afrique Centrale); EAC, East
African Community; EU-15, European Union before the 2004 enlargement
(15 members); SACU, Southern African Customs Union; WAEMU, West
African Economic and Monetary Union.

generated new intraindustry trade, almost all of it in
machinery and much of it in parts and components.
Intraindustry trade, however, is not universally important in PTAs. The two strongest contrasts are the EU and
the African PTAs. As table 3.2 shows, the degree of two-way
trade in similar products inside the EU is very high, almost
50 percent, but the share is much lower for the EU’s external trade. Much of this intraindustry trade involves parts
and components, and such trade tends to be regionalized
in order to reduce the costs and difficulties of managing
complex manufacturing processes at great distances.
Among the African PTAs, two show higher intraindustry
trade measures within the regional arrangement, and two
exhibit the opposite. In all cases, the figures are quite low,
reflecting the marginal role of manufacturing in these
countries’ exports.
Conclusions
For most of the history of the GATT/WTO, regionalism
was all about tariff preferences. The literature has therefore
focused primarily on the economics of preferential tariff
liberalization. The first key concern—the issue facing
nations in the early postwar period in Europe and Latin
America—was whether an individual nation would gain
from joining a PTA. The answer is unclear. Discriminatory
liberalization is a synonym for preferential liberalization;
this is both “liberalization”— which removes some price
wedges and thus tends to improve economic efficiency—
and “discrimination,” which introduces new price wedges
and thus tends to harm efficiency and welfare. From the
1990s on, concern shifted to the more systemic question of
whether regionalism was good or bad for the multilateral
trading system but the focus on tariffs remained.
More recently, fundamental changes in international
commerce have led to a dramatic reduction in tariff
preferences, but no reduction in worries that PTAs are

undermining the WTO. The new perspective, the so-called
twenty-first-century regionalism, is really about defining
the new international disciplines necessary to underpin
twenty-first century international commerce—that is,
international production networks and the flows of people,
things, and information that they generate (Baldwin
2010a). Here, twenty-first century regionalism is defined as
consisting of three parts: (a) the system of deep NorthSouth agreements signed by the United States, the EU, and
Japan; (b) the system of bilateral investment treaties and
other facilitating agreements such as double-taxation
treaties; and (c) the massive unilateral policy reform
undertaken by emerging nations (of which unilateral tariff
cutting is the most easily measured part).
This chapter has focused on the economics of the traditional view of PTAs: that they are mostly about preferential
tariffs. As tariffs are just a form of tax, all of the traditionalview economics can be thought of as applied tax economics. A great part of the deeper disciplines involved in
twenty-first-century regionalism, however, turns on regulation economics, and the regionalism literature has not
focused much on this type of economics when it comes to
PTAs. There is still much to be done.
Annex A. Policy Pitfalls of Classic but
Incomplete Diagrammatic Analyses
Until the 1990s, the main points in the economic literature
were presented using diagrammatic analysis. Two diagrams
were particularly pivotal. The fact that they ignored some
of the three elemental effects discussed in this chapter
(Smith’s certitude, Haberler’s spillover, and Viner’s ambiguity) distorted the direction of the literature and, with it,
academic trade economists’ perceptions of PTAs. Since
these older, incomplete diagrams occasionally enter today’s
regionalism debate, it is worth presenting them briefly and
highlighting their shortcomings. The first is the Johnson
diagram that is still used in most undergraduate textbooks;
the second is the Shibata “small PTA” diagram.
The Johnson (1960) Diagram and the
Johnson-Cooper-Massell Proposition
Although economists have been well aware of the three
effects since Meade (1955), this analysis was not integrated
into mainstream trade theory, in part because it was marginal, whereas trade economists were interested in studying
the discrete liberalization implied by PTAs. Viner (1950)
provided no diagrams. Accordingly, customs union theory,
as it was known at the time, was a distinctly wordy subject
until Johnson (1960b) introduced his famous diagram
that illustrated Viner’s ambiguity in a manner that was
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immediately transparent to all economists (figure 3A.1).
For policy analysis, Johnson’s diagram is fatally flawed as it
assumes that FTAs and the like only have welfare effects on
the import side—export effects are assumed away.
In the diagram, Home imports can come from partner
country A or B. Home’s demand is an infinitely small
share of world demand, so it faces perfectly elastic export
supply curves from both sources (labeled XSA and XSB).
We start with Home’s imposing an MFN specific tariff of
T, so that all imports come from the low-cost supplier,
country A. The domestic price is PA + T, and the border
price is PA.
Home can form a customs union with country A or B,
so we consider both. The customs union with B would
remove the tariff only on imports from B (the high-cost
supplier), leading to supply switching. Home switches
from importing everything from A to importing everything from B. Home’s domestic price falls from PA + T to
PB. Assuming a utilitarian metric, the net welfare effects are
(B + D) minus E, which may be negative or positive
depending on elasticities and the height of the initial tariff;
this is Viner’s ambiguity.9
The customs union with country B was termed “purely
trade diverting,” yet if the initial tariff was high and the PB –
PA border-price gap was small, it can be welfare improving
for Home. This result—a welfare-improving but purely
trade-diverting customs union—seemed to contradict
Viner’s reasoning, and it produced the first of what was to
be a long series of ivory-tower debates over terminology;
this one pitted Meade (1955) against Johnson (1960b) and
Corden (1965).
If Home chooses to form a customs union with A, the
ambiguity disappears. Such a customs union is unambiguously welfare improving, since its positive effects are

identical to MFN free trade. (Both before and after, all
imports would come from A.) Home’s domestic price falls
from PA + T to PA, and the net welfare gain is B + G +
D + H, in the right-hand panel.10
Readers will immediately note that Smith’s certitude
and Haberler’s spillover are missing. Third nations are
entirely unaffected by the trade policy of an infinitely small
nation such as Home. In Johnson’s diagram, the partner
nations care no more about Home’s trade policy than a
perfectly competitive firm does about gaining or losing one
atomistic buyer. This omission was an attractive feature
when the pivotal question was whether a single nation
would gain from joining a customs union, but it renders
the diagram useless for consideration of systemic issues.
The diagram assumes that Home’s decision to form a PTA
has no systemic effects at all. Also missing from the diagram is an analysis of the preferential access that Home’s
exports win in its partner’s market.
For two decades, the Johnson diagram dominated economic analyses of PTAs to such an extent that Smith’s certitude and Haberler’s spillover came to be largely forgotten
by academic trade economists. This went so far that many
mainstream trade theorists came to view PTAs as economically irrational—a view encapsulated in the JohnsonCooper-Massell proposition stating that a small nation
should always prefer unilateral MFN liberalization to any
PTA (Cooper and Massell 1965). The point is easily illustrated in figure 3A.1: cutting T to zero on imports from A
and B will always yield net welfare gains that are at least as
high as those from any customs union.
From the modern perspective, Johnson’s analysis seems
impossibly simplistic, and the disconnect between academic and real-world thinking is truly astounding. For
instance, when the United Kingdom submitted its first

Figure 3A.1. Johnson’s Diagram, Small Home and Partner Countries
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Source: For right-hand panel, Johnson (1960b); for left-hand panel, author’s elaboration.
Note: The right-hand panel is the standard open-economy supply-and-demand diagram in price-quantity space for an infinitely small nation (Home).
The left-hand panel transcribes the analysis into a more compact diagram in price-import space.
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The diagram presumes that the two PTA partners,
Home and Partner, import the same good from the RoW.
Home and Partner are “small” with respect to RoW and
so face a perfectly elastic RoW export supply curve,
XSRoW. This sets the initial border price to PR in both
nations. Home has a higher MFN tariff than Partner to
start with (TH, as opposed to TP), so the pre-PTA price is
higher in Home.
When Home and Partner form their PTA, Partnerbased firms initially see a higher price in Home and so
begin exporting to Home. In equilibrium, all post-PTA
Home imports, M'H, are supplied by Partner firms. Partner’s internal price remains at PR + TP, so its consumption
and production are unchanged, which means that the new
exports to Home are replaced, one for one, by new Partner
imports from RoW. In the case illustrated in figure 3A.2,
Partner is large enough relative to Home to ensure that
Home’s entire demand can be satisfied by Partner’s producers at PR + TP. In terms of welfare, the PTA results in a
positive trade volume effect for Home but a negative border price effect. (Home pays PR + TP for its imports instead
of PR.) Partner expands its imports across the tariff wedge,
and this results in a positive trade volume effect equal to TR
times the expanded imports (M'H).
Although it seems an odd objective from today’s perspective, where rules of origin (ROOs) are a major barrier
to trade, Shibata’s goal was to illustrate the irrelevance of
rules of origin. His point was that ROOs only prevent blatant trade deflection. Because goods from Partner and
RoW are fungible, the equilibrium is the same with and
without rules of origin, as long as Partner’s supply is sufficient. If Partner’s supply were not large enough to supply
all of Home’s imports at PR + TP, the PTA with ROOs
would have somewhat higher prices than one without.

application for EU membership in 1961, better market
access for U.K. exporters was the key concern, but academic economists were working with the Johnson diagram
that assumed this away. Moreover, the main preferential
trade agreement in existence at the time, the European
Economic Community (EEC), accounted for a substantial
fraction of world imports, and the key nations—France,
Germany, and the United Kingdom—were far from
atomistic. As Pomfret (1997) points out, a number of
frameworks were developed at the time that would have
allowed the necessary extension, including Johnson
(1957, 1958), Humphrey and Ferguson (1960), and Blackhurst (1972), but the Johnson diagram’s hold on the literature was so firm that the early efforts were obliged to
stick with his small-country fiction.11
The “Small PTA” Diagram
An important analytical extension of the Johnson diagram
came with the “small PTA” analysis (Shibata 1967). It
allowed for Smith’s certitude, although it still assumed
away Haberler’s spillover. The diagram continues to be
used even today (e.g., Grossman and Helpman 1995), so it
is worth presenting briefly.
The small PTA diagram shows somewhat different
assumptions concerning the pattern of comparative advantage and the size of the two partners. The various combinations of assumptions yield a range of results that have been
covered by three decades of literature. (See Panagariya
1999 for a comprehensive survey of literature using the
small PTA diagram in recent decades.) Here we study a
fairly standard case and illustrate the diagram’s properties
by demonstrating two classic results in the regionalism literature (figure 3A.2).
Figure 3A.2. The Small PTA Diagram: A Simple Case
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The use of this exercise in the big-think regionalism
literature comes in the form of “imported liberalization/
protection” (Grossman and Helpman 1995).
Another application that found popularity in the academic literature but seems odd today is the proposition
that PTAs will always break down. Using a diagram similar
to figure 3A.2, Vousden (1990, 234) argues that Home
would be tempted to lower its MFN tariff to just under that
of Partner in order to recapture the tariff revenue and that
Partner would have an incentive to reply. The resulting
race-to-the-bottom tariff cutting was viewed as making
PTAs “unsustainable.” Vousden (1990) did not attract
much attention until Richardson (1995) extended and
popularized his proposition. These two results (irrelevance
of rules of origin and unsustainability of PTAs) are classic
examples of how academic thinking on regionalism often
followed literature-driven paths that had little relevance to
real-world policy concerns.
Annex B. A Brief Review of Imperfect
Competition Models
We start with the simplest problem: the decision faced by a
firm that has a monopoly. The monopoly case is easy
because it avoids strategic interactions. When a firm is the
only seller of a product, it can choose how much to sell and
what price to charge without considering the reaction of
other suppliers. The only restraint a monopolist faces is the
demand curve. A downward-sloping demand curve is a
constraint because it forces the monopolist to confront a
trade-off between price and sales; higher prices mean lower
sales. When considering the impact of regional integration
on imperfectly competitive firms, we need to determine
how various policy changes will alter prices and sales. The
first step in this direction is to see what determines a
monopolist’s price and sales in a closed economy. The natural question then is, what is the profit-maximizing level of
sales for the monopolist?
An excellent way to proceed is to make a guess at the
optimal level—say, Q' in the left-hand panel of figure 3B.1.
Almost surely, this initial guess will be wrong, but what we
want to know is whether it is too low or too high. To this
end, we calculate the profit earned when Q' units are sold at
the highest obtainable price, P'. The answer is A + B, since
the total value of sales is price times quantity (area A + B +
C) minus cost (area C).
Would profits rise or fall if the firm sold an extra unit?
Of course, to sell the extra unit, the firm will have to let its
price fall a bit, say, to P". The change in profit equals the
change in revenue minus the change in cost. Consider first
the change in revenue. This has two parts. Selling the extra
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unit brings in extra revenue (represented by areas D + E),
but it also depresses the price received for all units sold initially, lowering revenue by an amount equal to area A. The
net change in revenue, termed “marginal revenue,” is given
by areas D + E minus area A. The change in cost, termed
“marginal cost,” is area E. Plainly, profit only increases if
the extra revenue D – A exceeds the extra cost E. As it is
drawn, D – A + E appears to be negative, so marginal revenue is less than marginal cost at Q' + 1. This means that
raising output from Q' would lower profits, and so the initial guess of Q' turned out to be too high.
To find the profit-maximizing level using this trial-anderror method, we would consider a lower guess—say, Q'
minus four units—and repeat the procedure applied
above. At the profit-maximizing level, marginal revenue
just equals marginal cost. This level must be optimal, since
any increase or decrease in sales will lower profit. Increasing sales beyond this point will increase cost more than
revenue, while decreasing sales would lower revenue more
than cost. Both would reduce profit.
The right-hand panel of figure 3B.1 presents an easier
way of finding the point at which marginal revenue equals
marginal cost. The diagram includes a new curve, the marginal revenue curve, which shows how marginal revenue
declines as the level of sales rises. (It declines because area
A from the left-hand panel becomes very small for low levels of sales.) At the sales level marked Q*, marginal revenue
just equals marginal cost. The firm charges the most it can,
P*, at this level of sales. These are the profit-maximizing
levels of sales and price.
Several aspects of imperfect competition come through
even in the monopoly case. First, in setting up the problem,
we had to make assumptions about the firm’s beliefs concerning the behavior of other economic agents. In this case,
the monopolist is assumed to believe that consumers are
price takers and that the trade-off between prices and sales
depends only on the demand curve rather than, for example, on the reaction of firms in other markets. Second, the
critical difference between perfect and imperfect competition comes out clearly. As part of the definition, perfectly
competitive firms are assumed to take the price of their
output as given. (A classic example is a wheat farmer who
cannot set his own price but just sells at the current market
price.) This means that such firms are assumed to be ignorant of the fact that selling more will depress the market
price. In terms of the diagram, perfectly competitive firms
ignore area A, so they maximize profits by selling an
amount at which price equals marginal cost. Of course, any
increase in sales would have some negative impact on
price, so it is best to think of perfect competition as a simplifying assumption that is close to true when all firms have
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Figure 3B.1. Monopoly Profit Maximization
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Source: Author’s elaboration.

market shares which are close to zero. By stepping away
from this simplification, imperfect competition allows
firms to explicitly consider the price-depressing effect—
area A—when deciding how much to sell.
The monopoly case is instructive but not very realistic;
most firms face some competition. Taking account of this
reality, however, brings us up against the strategic considerations discussed above. The convention we adopt to sort
out this interaction is the so-called Cournot-Nash equilibrium that won John Nash a Nobel prize. That is, we assume
that each firm acts as though the other firms’ outputs were
fixed. The equilibrium we are interested in is that in which
each firm’s expectations of the other firms’ outputs turn
out to be correct; that is, no one is fooled. This no-onefooled notion proves to be somewhat difficult to comprehend in the abstract, but, as we shall see below, it is easy in
specific applications.
Residual Demand Curve Shortcut
Since firms take as given the sales of other firms, the only
constraint facing a typical firm is the demand curve
shifted to the left by the amount of sales of all other
firms. In other words, each firm believes it is a monopolist on the shifted demand curve. (We called the shifted
demand curve the residual demand curve.) This realization is handy because it means that we can directly apply
the solution technique from the monopolist’s problem;
the only change is that we calculate the marginal revenue
curve on the basis of the residual demand curve instead
of the demand curve.
This trick is shown in figure 3B.2 for a competition
between two firms producing the same good—a situation

that economists call duopoly. For simplicity, we assume
that the firms have the same marginal cost curves. Taking
firm 2’s sales as given at Q2, firm 1 has a monopoly on the
residual demand curve labeled RD1. Firm 1’s optimal output in this case is x1', since at point A1 the residual marginal
revenue curve, RMR1, crosses the marginal cost curve, MC.
The right-hand panel shows the same sort of analysis for
firm 2. Taking firm 1’s output as fixed at Q1, firm 2’s optimal output is x2'.
Note that the situation in the figure is not an equilibrium. To highlight the importance of the difference
between expected and actual outcomes, the diagram
shows the solutions of the two firms when expectations
about the other firm’s output do not match the reality. The
consistent-expectations outcome (the Nash equilibrium) is
shown in the next figure, but we first consider why figure
3B.2 is not an equilibrium.
As drawn, this is not a Cournot-Nash equilibrium
because the firms’ actual output levels do not match
expectations: firm 1 produces x1', which is greater than
what firm 2 expected (that is, Q1), and similarly, firm 2
produces x2', which is greater than what firm 1 expected
(Q2). We can also see the problem by observing that the
implied prices are not equal. If these quantities were actually produced by the firms, then firms would not be able to
charge the prices they expected to charge. In other words,
this is not an equilibrium because the outcome is not consistent with expectations.
Finding the Expectations-Consistent Equilibrium
The easiest way to find the expectation-consistent set of
outputs is to exploit the assumed symmetry of firms. In
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Figure 3B.2. Duopolist as Monopolist on Residual Demand: Example of a Nonequilibrium
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Figure 3B.3. Duopoly and Oligopoly: Expectation-Consistent Outputs
DUOPOLY

price

OLIGOPOLY

typical firm’s expectation
of the other firm’s sales

p*

price

typical firm’s expectation
of the other firm’s sales

D
D

p**

RD

RD’

A

MC

A

MC

RMR
x*

RMR’
2x* sales

sales

x**
3x**

Source: Author’s elaboration.

the symmetric equilibrium, each firm will sell the same
amount. With this fact in mind, a bit of thought reveals
that the residual demand curve facing each firm must be
half of the overall demand curve. This situation is shown in
the left-hand panel of figure 3B.3 for a duopoly. Some facts

to note are that (a) the optimal output for a typical firm is
x*, given by the intersection of RMR and MC; (b) total
sales to the market are 2x*, and at this level of sales the
overall market price (given by the demand curve D) is consistent with the price each firm expects to receive, given the
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residual demand curve, RD; and (c) the outputs of the
identical firms are equal in equilibrium.
Although allowing for two firms is more realistic than
allowing for only one firm, studying the impact of integration on mergers and acquisitions requires us to allow for an
arbitrary number of firms. In economists’ jargon, such a
situation is called an oligopoly. As it turns out, this situation is straightforward in dealing with the case in which
firms are symmetric. As more firms compete in the market
(consider three instead of two), the residual demand curve
facing each shifts inward, so that the residual marginal revenue curve also shifts inward. The implications of this shift
for prices are clear. The new RMR = MC point occurs at a
lower level of per-firm output, implying a lower price. In
equilibrium (i.e., where outcomes match expectations),
each of the three firms produces an identical amount and
charges an identical price. What happens is that as the number of firms continues to rise, each increase in the number
of competitors shifts the RD facing each firm. This will
inevitably lead to lower prices and lower output per firm.
Of course, this analysis simply formalizes what most
readers would expect. If one adds more competitors to a
market, prices will fall, along with the market share of
each firm. As is so often the case, the brilliant concepts
are simple.
Notes
1. The basic problem was that the profession found the simple trade
creation–trade diversion paradigm to be effective in communicating the
crucial welfare-ambiguity result, but the words did not fully capture all
the basic economic effects. Arvind Panagariya suggests that the terms persist because they are “highly effective tools of focusing policy makers’
attention on the ambiguous welfare effects of [regional trade associations]” (Panagariya 1999).
2. Of course, when considering the full economic impact, one must
consider scale economies, procompetitive effects, variety effects, location
effects, and growth effects (Baldwin and Venables 1995). Most of these,
however, are not critical in the “big-think” regionalism literature.
3. Readers may mentally insert a fourth untaxed good that enters the
utility function linearly, to formally eliminate Meade’s tertiary effects.
4. The PTA diagram can be thought of as a modification of the Blackhurst (1972) diagram.
5. Given the symmetry, an FTA is automatically a customs union.
6. Area C2 might be called the “trade diversion” effect, and D2 + A
might be call the “trade creation” effect, but, as usual, the trade creationtrade diversion dichotomy is incomplete. Here, it omits the third-nation
terms-of-trade gain, B.
7. For the results, see World Bank, Trade, http://www.worldbank.org/
trade/standards.
8. In certain industries, the impact of TBTs is radically more complex.
In industries with network externalities, such as mobile telephones, standards can be manipulated to throw up barriers against nonlocal firms. In
industries with patent races (e.g., pharmaceuticals) a regulation that
merely delays the introduction of foreign goods can radically alter the
market outcome in favor of home firms. In industries with learning
curves, product standards that apply to only a fraction of the market—
government or military purchases, for example—can have large effects on

the market equilibrium. Modeling TBTs in such “sexy” industries will certainly be the subject of much future work, but in this chapter we focus on
mundane industries in which TBTs act by raising the costs of foreign
firms more than the costs of local firms.
9. The left-hand panel of figure 3A.1 translates the effects into
Meade’s two-part framework: B + D is the trade volume effect (related to
the change in the volume of imports), and E is the trade price effect
(related to the change in the border price).
10. This contrast is the source of the rule of thumb that a PTA with
your main trading partners is more likely to be welfare improving, since
you are giving preferences to the partners that have demonstrated themselves to be the low-cost suppliers by winning the largest market share in
an even competition with other suppliers.
11. The early 1980s saw a number of widely read studies that sought
to reverse the Johnson-Cooper-Massell (JCM) proposition while retaining the small-country framework. These efforts (e.g., Wonnacott and
Wonnacott 1981; Berglas 1983) strike the modern reader as awkward
because of the small-nation assumption and the intricate diagrammatic
analysis.
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4
NORTH-SOUTH
Preferential Trade
Agreements
Bernard Hoekman

This chapter argues that if preferential trade agreements
(PTAs) are to be development-friendly, they must focus on
complementing liberalization in trade goods with behindthe-border regulatory reforms that are supported through
development assistance instruments and that engage the
private sector. Such an extension of the PTA agenda to regulatory issues can be beneficial to developing countries. Yet
deep and comprehensive PTAs between developed and
developing countries bring new risks. The proposed norms
may limit policy freedom in inappropriate ways or may
result in the allocation of resources to areas that offer few
immediate benefits or that are complex and costly to
implement. A redesign of the approach to PTAs—to liberalize and expand market access, to build in policy flexibility
and accountability, and to broaden technical assistance—is
needed.
A basic premise is that a shift in objective from market
access or market integration to development means that
the modus operandi of negotiating and implementing
trade agreements will have to change. One reason is that
many of the poorest countries may not benefit much from
a traditional trade agreement; they already have good
access to major markets through nonreciprocal preference
schemes, and they confront potential welfare losses if they
pursue preferential liberalization in favor of PTA partners
only. Another reason is that the priority needs in many
poor developing countries are not related to trade policy
but revolve around bolstering trade capacity, improving
the investment climate, and maintaining a competitive real
exchange rate. PTAs can help address some of these priorities, but only if they are appropriately designed and effectively implemented.

The next section provides a brief context for the traderelated reform agenda that confronts developing countries.
Some rationales for and challenges facing North-South
PTAs are then discussed from a development perspective,
and the evolving status quo is described. Suggestions for
further steps are presented, proceeding from the assumption that the focus of North-South trade agreements is to
promote development. Given that preferential market
access liberalization is a second-best exercise from a global
welfare perspective, proposals are developed to encourage
the pursuit of nondiscriminatory liberalization and a
much more targeted focus on the key constraints that prevent developing countries from benefiting more from trade
opportunities. Current approaches toward PTAs with
developing countries that are being pursued by the European Union (EU) are assessed in light of these proposals.
The intention is not to be comprehensive or to single out
the EU; a similar analysis could be applied to recent U.S.
PTAs. It is, however, true that the EU has been at the forefront in seeking to use PTAs as instruments for promoting
development. Finally, the conclusions from the discussion
are summarized.
Stylized Facts and Key Policy Challenges
Until the global economic crisis struck in 2008, the world
had witnessed a rapid expansion in developing-country
trade. The share of the developing economies in world
trade increased from 20 percent in 2000 to 30 percent in
2008 (World Bank 2010b), and all regions experienced
greater integration with the rest of the world. There are,
however, important differences among developing countries
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with respect to both the growth in trade and its pattern and
structure. The poorest countries generally did less well
than middle-income economies in the 1990s, partly
because of the dependence of their foreign exchange earnings on agricultural commodities. This helps explain why
Sub-Saharan Africa’s share of nonoil world trade remains
far below the level that prevailed in the 1970s, despite relatively good growth and trade performance during most of
the first decade of the twenty-first century.
Research suggests that a lack of diversification is associated with lower growth and greater output volatility. Africa
is the least diversified region in the world today. Agricultural trade remains highly important for Sub-Saharan
African countries, accounting for 25 percent or more of
total exports. One consequence is that countries are subject
to greater commodity price (terms-of-trade) volatility than
are more diversified economies, and the effect of this
volatility is more persistent (World Bank 2010a). Imbs and
Wacziarg (2003) note that countries at early stages of development experience a positive relationship between export
(output) diversification and growth, suggesting that from a
development perspective, the policy focus should be on
support for greater diversification (Newfarmer, Shaw, and
Walkenhorst 2009; Haddad, Lim, and Saborowski 2010).
Existing programs that center on promoting trade of
developing countries—especially nonreciprocal preferential access to Organisation for Economic Co-operation
and Development (OECD) markets—have not been very
effective.1 Major reasons for this inefficiency include supplyside weaknesses, civil conflicts, macroeconomic policies
that resulted in overvalued currencies, governance problems, corruption, and institutional weaknesses that inhibit
local entrepreneurs from taking advantage of market
opportunities. The question, then, is to identify what PTAs
could do to help achieve progress on such issues.
Reform Priorities
Because average tariff barriers in developing countries
remain higher than in industrial ones, much of the potential welfare gain from trade reforms will arise from their
own liberalization. The reasons for imposing trade barriers
vary; they include infant-industry protection (importsubstitution industrialization), balance of payments considerations (concerns that liberalization will increase
imports more than exports), and fiscal revenue objectives.
(Tariffs are easy to collect and can be a significant source of
government income.) All these reasons are second-best in
most circumstances, in that a lower-cost domestic policy
instrument can, in principle, be identified to satisfy the

objective at lower social cost, or complementary policies can
be identified to address the by-product costs of openness.
The persistence of trade policies can be explained by
political-economy reasons. Even though the aggregate
income and wealth of a nation may be expected to grow
when trade distortions are reduced, not everyone will
gain. Owners of previously protected inefficient firms
will lose, as may their workers, especially if there are
doubts regarding the creation of new employment
opportunities. Social insurance and adjustment assistance mechanisms may not exist or may be weak. These
realities underline the importance of complementary
reforms to increase the likelihood of realizing the benefits from trade reforms.
The list of beneficial concomitant reforms can be long
and rather formidable. This, however, does not necessarily
imply that there are difficult trade-offs to be made; most of
the policies are essentially additive to trade liberalization in
the sense that they do not give rise to trade-offs (Winters
2004).2 Social costs may be lower if adjustment can be
spread over a period of time, as long there is confidence
that reform will actually occur. Without credible commitment to a clearly defined and commonly known final goal,
investments and adjustments may look undesirable, and
efforts may be diverted to lobbying. Trade agreements can
play an important role in this connection by laying out a
timetable for gradual liberalization that is credible because
it is enforceable by trading partners.
Failure to maintain a realistic real exchange rate has
been one of the main causes of unsuccessful trade liberalizations in developing countries (World Bank 2001).
Another cause is failure to address the fiscal consequences
of tariff revenue losses. These losses are far from inevitable,
especially if nontariff barriers are converted into tariffs,
exemptions are reduced, and tariff collections are
improved. But they can pose a problem for poorer countries in which trade taxes account for large proportions of
total revenue. Developing alternative sources of revenue
may take time. Experience suggests, however, that moving
toward a more uniform tariff structure and a concomitant
elimination of exemptions may increase revenue collection, providing the space to develop alternative tax bases
before undertaking more far-reaching liberalization.
A major area in which administrative constraints bind is
institutional reforms. Given the importance of building up
the legitimacy and ownership of these reforms among the
population, not only significant “technical” setup time but
also a good deal of “political” time is required. Getting
institutions right the first time is very difficult, if not
impossible, and continuing monitoring and adjustment
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are needed. There are often advantages to proceeding on a
broad front in order to maintain some semblance of fairness, and extensive institutional reforms are likely to
require time and considerable administrative skill to carry
out. These observations apply, in particular, to regulatory
policies and the agencies responsible for implementing
them, because regulation can give rise to significant operating costs and entry barriers for firms in a given market
once tariffs have been lowered. Tariff reforms can be executed at the stroke of a pen; regulatory reforms are much
more complex.
Designing Successful Reforms
Governments have to build up support for their policies.
Powerful interests will need to be assuaged—unless
reforms are implemented in the context of major economic crises. Compensating these interests through the
careful design of complementary policies is not just a matter of sordid logrolling.3 Although any single efficiencyenhancing reform will hurt someone, if enough of them
are packaged together, negative effects will be netted out,
and many more people and interests will gain, on balance.
This is one of the main reasons for proceeding on a broad
front. It is of great importance to ensure that potential beneficiaries from trade-related reforms have the capacity to
actually exploit new trade opportunities. This requires
attention to the business environment and transaction
costs, measures to enhance the productivity of firms and
farms, improvement of connectivity to markets, steps to
ensure access to finance, and the like. Specific areas for
attention may include the following:
• Infrastructure support. Farmers need to be able to reach
major market centers at reasonable cost, firms need
access to a reliable and efficient power supply, and so
on. In poor countries, transport (logistics) and transaction costs are often a multiple of any tariffs exporters
confront. This is one explanation for the more limited
participation of poor countries in the process of international specialization that was noted previously.
• Credit markets. Access to finance is a critical input, both
for new start-ups and for the expansion of existing
plants. For example, achieving minimum consignment
size might entail hiring draft power or seasonal labor,
but this is not possible without credit. Credit constraints are a major reason for limited adjustment to
trade reforms.
• Labor markets and mobility. The primary vehicle for
spreading widely the benefits of increased labor demand
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is labor mobility. If labor markets are segmented or distorted, benefits will be reduced.
• Establishment of new businesses. Cumbersome regulations for establishing new firms, constraints on access
inputs (such as utilities), and restrictions on physical
expansion or labor recruitment and separation can curtail the willingness of entrepreneurs to start or expand
operations.
All these themes are highlighted in the research that
focuses on the magnitude and determinants of adjustment
costs and the factors that affect the size and distribution of
the gains from trade reforms (Porto and Hoekman 2010).
Thus, the benefits of trade liberalization depend, in part, on
support from other policies and institutions. Openness can
help induce improvements in these dimensions by making
them more “visible” and by creating incentives to fix the
problems, but additional investments and reforms will be
required to address many of the constraints. For landlocked
countries and poor, remote economies, reducing trade costs
is often of critical importance. As discussed below, development assistance and mechanisms for monitoring impacts
can help ensure that reforms are effective and can anchor
expectations (i.e., increase credibility). Trade agreements
can provide focal points, but only if they address national
priorities—and are seen to do so—and are implemented.
Trade Liberalization Strategies: What Role Is
for Preferential Agreements?
For governments that have decided to pursue opening of
the economy, a practical question is how to do so. Starting
in the 1960s, a number of economies were highly successful
in increasing incomes and reducing poverty. Notable
examples include Chile; Hong Kong SAR, China; the
Republic of Korea; Singapore; and Taiwan, China. More
recently, China, Malaysia, Mauritius, and Turkey, among
others, have joined the list. All of them dramatically
increased their ratio of trade to gross domestic product
(GDP), but they pursued considerably different models of
trade policy reform and economic integration. The success
stories may be grouped into four broad categories:
• Economywide trade liberalization. Some economies have
pursued very liberal, most favored nation (MFN) trade
regimes, avoiding nontariff barriers and adopting either
free trade (as did Singapore and Hong Kong SAR,
China) or low, nonnegotiable, uniform tariffs (e.g., Chile
and Estonia, before the latter’s accession to the EU). Since
the creation of the World Trade Organization (WTO) in
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1995, a number of countries have pursued MFN liberalization in the context of accession to that body, using
the WTO to anchor and precommit to reform; this was
the case for China and Vietnam.
• Protection with offsetting policies for exporters. Other
economies reduced the incentives created by protection
to produce for the domestic market, employing elaborate systems that offset the bias against exports, including complex duty-drawback systems. Japan (in the early
stages); Korea; and Taiwan, China, are examples.
• Protection with export-processing zones. Along with protection, exporters located in specific zones are offered
tariff-free access to intermediate inputs, with better
infrastructure and fewer regulatory requirements. The
limited geographic scope of the zones makes them easier to manage, for countries with weak governance, than
the “Asian” economywide model. Few countries have
succeeded in stimulating exports substantially through
this model. An exception is Mauritius, where the zones
generated about two-thirds of gross exports and
employed one-sixth of the workforce. Zones have also
played a significant role in China.
• PTAs. An increasing number of countries are joining
PTAs to provide a focal point or blueprint for reforms, a
mechanism for increasing market size and enhancing
the contestability of markets, and a means of overcoming political-economy resistance to reforms. Examples
are accession to the EU by many Central and Eastern
European countries, Turkey’s entrance into a customs
union with the EU, and Mexico’s membership in the
North American Free Trade Association (NAFTA). In all
these instances, PTA membership complemented WTO
accession or membership.
The first three approaches are unilateral. Trade liberalization by other countries is clearly desirable, however;
trade negotiations are the time-honored mechanism for
seeking such liberalization. In South-South agreements,
the focus is increasingly on expanding the size of the market by not only abolishing trade barriers but also easing
internal constraints on intraregional trade and investment
through improvement of infrastructure trade facilitation
and transit and corridor management. Given the large
asymmetries in economic power (as indicated by market
size), the challenge for small and poor countries in NorthSouth agreements is to ensure that any negotiated outcome
is in their interest. Such countries have very little scope to
use their trade policies as an instrument for inducing other
countries to open up their markets. There are two implications. First, unilateral reforms cost developing countries
little in mercantilist terms—large (potential) PTA partner

countries simply will not be that interested because the
developing countries’ markets are too small. Second, and a
related factor in PTA negotiations, quid pro quo “payments” are likely to be requested in nontrade areas such as
regulatory regimes, investment policy, and so on (Schiff
and Winters 2003; Limão 2007). That raises the issue of
whether, in the negotiating process, governments lose
access to potentially useful instruments for promoting
development. (See, for example, Fink, ch. 18 in this volume.)
The Primacy of National Circumstances and Priorities
A challenge for developing-country governments is not only
to generate better access to partner markets but also to use
the PTA as a vehicle for promoting competition, reducing
policy uncertainty, and improving the investment climate
and business environment. Ensuring that deep integration
will benefit developing-country PTA members requires that
the specifics of regulation and cooperation reflect national
circumstances. Regulatory standards and institutions need
to be tailored to national circumstances to be effective and
attain the desired objective. An increasing body of evidence
has shown that a “one-size-fits-all” approach—including
international best-practice norms—may not be appropriate.
For example, Barth, Caprio, and Levine (2006), in a comprehensive cross-country assessment of the impact of the
Basel Committee’s standards for bank regulation, find no
evidence that any single set of best practices will necessarily
promote well-functioning banks. They argue that a high
degree of country specificity may be needed, rather than
mere adoption of international norms “off the shelf.”
What may be most appropriate from an economic welfare (development) perspective is to create a framework for
assisting governments in identifying good policies, rather
than a system that is premised on negotiated harmonization or convergence. Instead of being (too) prescriptive ex
ante, there is a case for maintaining flexibility conditional
on ex post monitoring of outcomes. An important corollary of such an approach must be “restraint” on the part of
large industrial partner countries in PTAs and accountability for performance and outcomes. Creating a focal
point for constructive, as opposed to adversarial, interactions between governments on the competitive, marketsegmenting effects of regulation—or lack of regulation—
and on the costs and benefits of specific reforms could do
much to mobilize the needed support by constituencies in
developing-country PTA members. This is especially so if
the high costs of adjustment and of subsequent compliance
by developing-country members are recognized through
increased technical assistance and investment to upgrade
facilities (Hoekman and Winters 2009).
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The Continuing Evolution of PTAs
The growth of PTAs has been significant. Recent PTAs tend
to be more open than earlier vintages, many of which were
designed to implement import-substitution strategies at the
regional level. They also increasingly involve North-South
cooperation and extend to behind-the-border regulatory
policies relating to investment, labor, environment, and
competition. Examples involving the United States include
bilateral agreements with Australia, Chile, Central America,
Jordan, and Morocco. Investment and competition policies
are being discussed as part of the economic partnership
agreement negotiations between the EU and the African,
Caribbean, and Pacific (ACP) countries and are on the
agenda of the EU’s association agreements with non-ACP
countries.4
Often, the implementation of such policies may entail
pecuniary spillovers to other countries, providing a
rationale for cooperation on, for example, tax or other
incentive programs to attract foreign direct investment. In
many cases, however, the purported rationale is that the
disciplines themselves will promote development. From a
development perspective, the extension of PTAs to regulatory issues can be beneficial if it improves policy credibility, thereby reducing risk premiums and helping attract
investment. There is a prima facie case that regional cooperation on regulatory issues may be advantageous. Partners, to begin with, may be rather similar and may have
common legal or administrative systems. North-South
PTAs also tend to be associated with transfers of finance
and knowledge (technical assistance), potentially helping
reduce implementation and adjustment costs. In addition,
high-income partners may provide offers of assistance in
the form of implicit “insurance,” as in the case of U.S.
financial intervention to assist Mexico during the “tequila
crisis.”
In part, the expansion of the negotiating agenda is
driven by a need to mobilize additional political support
for abolishing the remaining trade-distorting policies in
areas such as agriculture. The Uruguay Round was
premised on such a grand bargain, with developing countries accepting new disciplines in a variety of areas, including intellectual property rights (IPRs) and services, in
return for the elimination of the Multifibre Arrangement,
the outlawing of voluntary export restraints, and inclusion
of agriculture in the WTO.5 A similar dynamic is driving
PTAs today. The regulatory standards that are written into
trade agreements generally start from the status quo prevailing in OECD countries, so that the lion’s share of associated implementation costs—but presumably also of the
benefits—lies with developing-country signatories. From a
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development perspective, the acid test is whether the proposed or negotiated rules in regulatory areas will improve
the business environment and address supply-side priorities. Proponents of deep integration in North-South agreements argue that binding disciplines in areas such as
competition and investment policy are critical for integrating markets. This point is discussed further below.
All this information may help explain why recent PTAs
involving countries that object to the inclusion of issues
such as investment and competition in the WTO—not to
speak of more controversial subjects such as labor and
environmental standards—may include disciplines in these
areas at the regional level. Presumably the net balance is
positive, in part, because the smaller number of negotiating
parties makes it easier to exclude issues that are sensitive
and to identify quid pro quo deals. But deeper integration
may not be beneficial to all signatories. From a development perspective, the issue is not whether there are net
benefits but how to maximize the potential payoffs. There
may be cause for concern, in particular, about PTAs that
offer partial access to large markets for goods in exchange
for acceptance of regulatory norms that may do little, if
anything, to increase the flow of investment to developingcountry partners. The use, however, of PTAs as a framework to reduce the frictional costs of trade by harmonizing
regulations and standards, increasing the credibility of
reform initiatives, or acting as vehicles for governments to
test the waters of freer trade may be very beneficial, even if
they are difficult and complex to realize.
Summing up, there is a clear trend for PTAs to go
beyond trade in manufactures. Recent U.S. PTAs include
agriculture, and movement on this front is discernable in
the EU; the Euro-Mediterranean negotiations include a
proposal to pursue reciprocal liberalization of trade in
agricultural products. Services, investment, and regulatory
regimes are areas where, it can be argued, there is much to
be gained by developing countries from policy reforms and
liberalization. There are potential concerns about these
areas insofar as developing countries perceive proposed or
actual disciplines not to be in their interests but still necessary if these countries are to (continue to) gain preferential
access to northern markets. Clearly, much depends on the
coverage of the agreements and, in particular, on whether
the regulatory disciplines for behind-the-border policies
are appropriate in the sense that the benefits outweigh the
costs of implementation. Much also depends on the extent
to which merchandise trade is liberalized, through, for
example, access to agricultural markets and removal of the
threat of contingent protection, and whether services liberalization is covered, through all modes of supply, including
mode 4 (temporary movement of service providers).
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The tariff equivalents of the trade-restricting effects of
domestic policies are a large multiple of the prevailing border tariffs today. Further services liberalization would have
much greater positive effects on national welfare than would
the removal of trade barriers—see, for example, Konan and
Maskus (2006) on Tunisia, and Jensen, Rutherford, and Tarr
(2007) on the Russian Federation. The “standard” increase in
welfare from goods liberalization is 1 percent, but introduction of greater competition on services markets raises the
gains to the 5–10 percent range or more. These large effects
of services liberalization—for which there is increasing
econometric evidence (Francois and Hoekman 2009)—
reflect both the importance of services in the economy and
the extent to which many sectors continue to be protected.
There are, indeed, potentially large gains from reducing the
prevalence and costs of differences in regulation, as well as
the incidence of policies that simply prevent access to specific markets. A key question, however, is whether progress
on liberalization can be, and is being, facilitated through
PTAs, specifically.
A recent assessment by Roy, Marchetti, and Lim (2006)
concludes that many of the trade agreements reported to
the WTO since 2000 show a sectoral coverage that greatly
exceeds the commitments the countries involved made in
the General Agreement on Trade in Services (GATS). In
areas where there are no WTO disciplines (e.g., on safeguards, subsidies, and procurement), there tend not to be
PTA rules either. The same is true for domestic regulation; only one PTA (the Trans-Pacific Economic Partnership Agreement, between Brunei Darussalam, Chile,
New Zealand, and Singapore) has established an acrossthe-board necessity test—that is, an assessment of
whether the trade-restricting effects of a policy are necessary to achieve the underlying regulatory objective (Fink
and Molinuevo 2007).
Harnessing Regional Integration for
Development
It can be argued that, to be most beneficial to developingcountry signatories, PTAs should
• Remove foreign barriers to trade in products in which
developing countries have a comparative advantage.
• Lower domestic barriers that raise the prices of goods
and services that firms and households consume.
• Promote more general MFN-based liberalization, which
best serves global development prospects.
• Support the adoption of complementary measures,
reforms, and investments that allow the potential benefits of trade opportunities to be realized.

The first two objectives are the bread and butter of PTAs.
Their realization is constrained by political-economy
forces. Small, poor countries have little to offer, in mercantilist terms, to induce large countries to remove policies that
harm them. Such market access, however, is important for
mobilizing political support for domestic reforms in the
developing-country partner. A problem is that nonreciprocal preference programs may imply that exporters
already have free access to the high-income market or
markets. The third objective, MFN-based liberalization,
does not, of course, drive PTAs, which revolve around discriminatory access.6
Realization of the fourth objective, adoption of complementary measures, is the key challenge, if North-South
PTAs are to be most relevant from a development perspective. It may be impeded by the fact that the rules embedded
(or proposed) in North-South PTAs tend to reflect the status quo in the high-income countries. From a development
perspective, the extension of PTAs to regulatory issues can
be beneficial if it improves policy quality or credibility,
thereby reducing risk premiums and helping to attract
investment. Regional cooperation may be more effective in
this regard than multilateral cooperation because the partners may be more similar; for example, they may have
common legal or administrative systems. As discussed
below, North-South PTAs also tend to be associated with
more extensive transfers of finance and knowledge (technical assistance), potentially helping to reduce implementation and adjustment costs. Proponents of deep integration
in North-South agreements often argue that binding commitments in areas such as competition law and regulation
are critical for integrating markets and that it is easier to
envisage enforcement among the small number of partner
countries. Although this can certainly be the case, the specific disciplines that are embedded in a PTA may not be a
priority for development, implying that even if financial
and technical assistance is made available, it could constitute diversion because the resources would have had a
higher return elsewhere.
None of the four objectives is straightforward to
achieve, explaining why many PTAs have partial coverage
in market access terms and include rules that may not
be first-best for developing-country members. If PTAs are
to do more to satisfy the four criteria suggested, the modus
operandi of designing and implementing them should give
more weight to development considerations (economic
efficiency and equity). Concretely, four changes could
make North-South PTAs more development-friendly:
• Unconditional acceptance by all parties to a PTA of
MFN liberalization of trade in goods and services by
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developing-country signatories, and preferential removal
of all barriers by OECD partner countries—bound, in
both cases, by an enforceable treaty instrument
• Construction of mechanisms to pursue priority
national regulatory policy objectives in developingcountry partners, as opposed to harmonization with the
standards of OECD countries, while maintaining the
role of PTAs as a commitment device
• Strengthened, grant-based financing mechanisms (aid
for trade) to improve trade supply capacity and increase
the benefits of trade reforms for poor households, using
a local analysis of needs, with allocations determined by
the country’s overall development strategy
• Active engagement by and with the private sector in the
surveillance and enforcement of the implementation of
the various dimensions of the PTA, including the provision of financial and technical assistance.
Adjusting the Rules to Promote Market Access
PTAs are a steadily increasing source of discrimination in
trade today. Lowering the external levels of PTA protection to
reduce the extent of discrimination against nonmembers—
which will often be developing countries—would promote
the global public good. A solution offered by “realists” has
been to point to MFN liberalization through WTO negotiating rounds, according to the fact that efforts to regulate PTAs through the WTO rule-making and enforcement
process have been totally ineffective (Mavroidis 2005). In
principle, however, if development were to be taken more
seriously as a goal, changing the WTO rules on regionalism
could help make the PTA process more developmentfriendly. Concretely, high-income countries would be
required to liberalize in all sectors (not just “substantially
all”) on a preferential basis, with liberal and simple rules
of origin.7 Conversely, developing-country signatories
would reduce their tariffs and apply negotiated trade policy
commitments on an MFN basis. This MFN liberalization
would not imply a requirement to move to zero tariffs
across the board; instead, the goal would be a significant
reduction in applied MFN tariffs by developing-country
partners, bound by the WTO. This method would prevent trade diversion; reduce the administrative burden on
customs authorities (as there would be no need to enforce
rules of origin on imports); help ensure that the PTA
benefits all trading partners, not just members; and allow
governments more time to put in place alternative sources
of fiscal revenue.
Large northern partners will not offer complete dutyfree and quota-free access to large developing countries
without a quid pro quo. In principle, such a quid pro quo
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should be MFN reform as well—there is no reason to differentiate between developing countries. In effect, the
MFN proposal implies emulation of the type of asymmetric liberalization that has been the norm in the General
Agreement on Tariffs and Trade (GATT) and WTO, with
the difference being that in the North-South PTA context, the northern countries “go all the way”—commit to
free trade. Insofar as the North is not willing to do this for
large developing countries, the WTO can and should be
used as an instrument for reciprocal liberalization; the fact
that the full preference rule might prevent PTAs from
forming is, of course, not a problem from a global welfare
perspective.
The “full Monty” rule for the North is consistent with
the thrust of current WTO rules for regional agreements,
except that it would go beyond the “substantially all trade”
requirement to cover all trade. Although a formal rule
change to this effect would be desirable, as noted by
many—see, for example, Mavroidis (2005)— GATT Article
XXIV (allowing an exception to the MFN rule to permit
PTAs) and the Committee on Regional Trade Agreements
are basically defunct. Absent effective enforcement of the
rules, seeking to change them is a largely irrelevant exercise. Thus, in practice, full liberalization is an action that
needs to be taken unilaterally by northern countries. There
is no need to change Article XXIV to permit the implementation of this aspect of the proposal; what is needed is a
meaningful commitment to take development seriously.8
That cannot be said for the suggestion that developing
country partners commit to MFN liberalization. Both
Article XXIV and the Enabling Clause—which allows
developing countries to liberalize less, especially where
South-South agreements are concerned—would be
implicated by an MFN rule. In terms of Article XXIV
requirements, it may be easier to pursue a waiver for specific PTAs, as MFN-based reform implies that all WTO
members stand to gain from the PTA. This solution leaves
the inconsistency with the Enabling Clause to be resolved.
Arguably, the economics here are clear: pursuing a MFN
strategy has much less potential for welfare loss and can
enhance benefits.9
The argument in favor of a MFN approach by developingcountry PTA members extends to services. Although actual
additional liberalization in the services area has not been
great—with the exception of the EU, most PTAs have not
gone much beyond the GATS—services and investment
policies are very much on the PTA agenda. Multilateral
liberalization opens the market to the largest number of
competitors and gives consumers maximum choice. It also
leads to a less complex policy regime than a preferential
arrangement, implying lower administrative costs for the
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government and lower transaction costs for the private
sector.
If the market access rule proposals outlined for PTAs
are formalized in the WTO, then the next question is what
to do about existing PTAs. In practice, the revealed preference of members of these PTAs is clear: full liberalization is
often not the objective, and MFN is certainly not the goal.
Seeking to change this status quo is unlikely to be fruitful.
Existing PTAs will therefore need to be grandfathered, in
the unlikely event that it proves possible to change the
WTO rules. That said, there is no reason existing agreements could not be reopened by a developing-country government, assuming that development is indeed a major
objective of the northern partner.
Policy Flexibility and Better Economic Governance
We next turn to the second element of a strategy for
increasing the development-friendliness of North-South
PTAs. The market access dimension of PTAs arguably
should involve hard law—binding and enforceable commitments. As mentioned previously, a major element of the
status quo is an increasing focus on harmonization and
hard law for behind-the-border policies concerning
services, investment, and regulation. This may well be beneficial to signatories, but much depends on country circumstances. What are the preconditions for such commitments
to be beneficial? Have they been satisfied? Do the commitments remove access to policy instruments that are desirable or are the only ones a government can feasibly employ
to address a market failure? Given that there is likely to be
uncertainty with respect to these issues—and, often, differences in views between governments—an approach that
allows for greater policy flexibility could do much to
enhance the perceived benefits of engaging in PTA-based
commitments.
A precondition for ownership of international agreements is that governments and stakeholders perceive the
rules as benefiting the economy overall. A more economically based mode of cooperation—as opposed to a focus on
harmonization-cum-approximation of laws—could help
enhance such ownership. From an economic development
perspective, a mechanism for identifying good practices
makes sense, as these will often differ across countries.
The focus would be on the provision of information and
learning through regular interactions of relevant policy
makers and constituents (stakeholders), peer review, and
multilateral monitoring of the impacts of policies and their
effectiveness in attaining stated objectives (see Chayes and
Chayes 1995; Abbott and Snidal 2000; Helleiner 2000;
Sabel and Reddy 2007). Rather than seek to impose existing

norms in OECD countries as examples of best practice,
cooperation would be geared toward assisting countries in
attaining their objectives efficiently. The specific content of
regulation should reflect national (or local) circumstances.
Thus, what may be most appropriate from an economic
welfare (development) perspective is to create a framework
for helping governments identify good policies, not a system that aims at harmonization.
An important corollary of such an approach must be
accountability for performance and outcomes, generating
information (based on analysis) on whether the policies
employed are effective, what their costs and benefits are,
and so on. The fact that trade agreements are binding contracts—that commitments are enforceable—gives them
their value: traders have greater certainty regarding policy,
and governments know what they are “buying” when they
make commitments. Any approach toward recognizing differential capacities and identifying regulatory options and
priorities should minimize uncertainty for traders and
investors. Binding, enforceable disciplines on the use of
trade policy are likely to be beneficial for development. The
case for trade policies designed to deal with specific government and market failures that may prevent a supply
response to reforms from emerging is very weak (Pack and
Saggi 2006). It may not be obvious, however, what types of
domestic policies might be most appropriate and effective,
which suggests that experimentation and learning should
be encouraged (see, for example, Rodríguez-Clare 2004;
Rodrik 2004).
The prevalence of complicated trade policies in many
countries is often driven by industrial policy objectives,
which have a long history. They span not only trade protection but also subsidies and direct government involvement
in industry. Although opinions differ, the weight of the
evidence suggests that such policies are generally very
costly, often prolong the adjustment period, and distort
competition. That said, subsidies can facilitate learning,
technology acquisition, and dynamic comparative advantage in situations where returns to such activities cannot be
appropriated by private agents. Many commentators have
argued that policy interventions, including implicit or
explicit subsidies, lay behind the economic “miracles” in
East Asia and were a major factor in the economic development of European states, the United States, and Japan
in the 19th and 20th centuries. Their case is that import
protection and carefully targeted subsidies allowed governments to stimulate key sectors that became efficient in their
own right and provided positive spillovers for the economy
as a whole.
In considering this infant-industry argument for government support, it is important to differentiate between

North-South Preferential Trade Agreements

sector-specific subsidies and policies aimed at facilitating
learning and the development of private enterprise. The
case for general policy support for certain types of activity,
including innovation, education, transport infrastructure,
and similar public goods, is uncontroversial. The same is
true for policies aimed at promoting socially beneficial
activities. Markets can and do fail. There may be good
rationales for governments to provide incentives for firms
and agents to undertake activities that would otherwise be
undersupplied (Rodrik 2004). Specific interventions, however, will often get it wrong, in part as a result of rent seeking and in part because of general equilibrium effects (a
subsidy for one activity implies a tax on all others).10 Monitoring and analysis of impacts and of the performance of
supported sectors and activities are therefore important, as
is the establishment of credible exit mechanisms; governments need to be able to withdraw support for experiments
that fail. Trade agreements offer a potential vehicle for supporting such mechanisms.
PTAs can help by creating institutional mechanisms
that can assist in identifying policies that would be effective
and efficient in attaining specific goals set by governments
and by increasing the transparency of policies and their
outcomes through joint monitoring and analysis. A first
step is to identify the relevant policies via the equivalent of
what is done at the WTO through the Trade Policy Review
Mechanism and then to carry out an economic assessment
of the rationale for and effectiveness of the relevant policies. An example of an institution that does the latter is the
Productivity Commission in Australia. Assessment of
whether instruments are achieving development objectives
and whether less trade-distorting ones can be identified
requires judgments regarding appropriate sequencing and
the need for complementary reforms and investment.
These judgments must be made by the government concerned but would benefit from inputs from other PTA
members.11
Even if one is not convinced by the upside of pursuing
greater flexibility on regulatory disciplines in PTAs, the
downside risk is arguably limited. At worst, the cost is that
PTA members conclude after a number of years that the
approach is not beneficial. Such an attitude may, however,
be too complacent. A case can certainly be made that if the
raison d’être of a trade agreement is the negotiation of
binding commitments, policy dialogue discussions may do
more harm than good by increasing uncertainty; duplicating the efforts of the World Bank, the International Monetary Fund, and others; and incurring transaction costs. An
alternative is to leave economic policy dialogue to international development and financial institutions. There is
much to be said for this counterargument, but it ignores
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the reality that PTAs are extending deeper behind the border. Moreover, with the exception of the WTO, trade policy
is not a consistent focus of the activities of international
organizations. A major advantage of a PTA is that the focus
is on trade and trade-related policies. Creation of a focal
point for a constructive, as opposed to adversarial, interaction between governments could do much to heighten
the domestic profile of the trade agenda for developingcountry PTA signatories. It would also increase information
on the effects of existing policy instruments—a necessary
condition for adopting better policies—and ensure that
trade-related policy actions and investments are taken into
consideration when decision makers allocate resources to
public expenditures.
All these measures can be characterized as an effort to
improve economic governance in partner countries and,
in the process, enhance the ownership of PTAs. Clearly,
the effectiveness of the implementation of the interactive
mechanisms will be critical for their credibility. In the end,
when governments (the partners jointly) deem that a
binding commitment in an area makes sense, entering
into such a commitment will increase the probability of
enforcement. Insofar as cooperation in specific areas continues to be of the soft-law variety, legal enforcement
mechanisms are not available. Here, accountability can
only come from transparency, engagement, and publicly
disseminated analysis of actions and impacts. Oversight by
parliaments and analytical assessments by institutions in
the North—the U.S. Congressional Budget Office and
General Accountability Office; similar national institutions in the EU such as the French research institutions
Centre d’Etudes Prospectives et d’Informations Internationales and the Centraal Plan Bureau in the Netherlands;
and Australia’s Productivity Commission—could help
inform development assistance programs. But strengthening the capacity to undertake such analysis in developingcountry partners is crucial.
Might such monitoring and interaction be better delegated to the WTO? Although non-PTA members may have
little immediate interest in the policies pursued by a specific developing-country PTA member, the substantive
coverage of PTAs will generally overlap to a great extent
with the issues that are addressed by WTO agreements or
that may be taken up in the future. There is much to be said
for considering an expansion of the WTO Trade Policy
Review Mechanism to enable it to undertake much more
in-depth analyses of the impacts of policies pursued by
PTA members and by customs unions (Hoekman 2005).
An additional reason for establishing such a mechanism
at the WTO is that the consultations and impact assessments associated with any policy flexibility mechanism
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will entail resource costs. These may be significant for
poor countries with a scarcity of skilled personnel. If the
required work is undertaken multilaterally, much of it
could be carried out in the context of mechanisms such
as the Enhanced Integrated Framework for Trade-Related
Technical Assistance, reducing the costs. (See Prowse
[2006] for a discussion.)
More regular interaction on trade policies would provide a framework for helping governments assess
whether instruments are achieving stated objectives. The
publication and dissemination in the countries concerned
of the results and findings of reports and discussions
would also increase the public profile of trade-related
policies. More regular cooperative interaction by regulators and trade officials concerning trade policies and
constraints on market integration could also improve
communications between the development and trade
communities, as the analysis and discussions might assist
in identifying where development assistance has the
greatest potential to help countries benefit more from
trade agreements and cooperation.
Aid for Trade: Capacity Building for Competitiveness
The third plank of a development-focused approach is
expanded development assistance to help address supply
capacity constraints in poor countries—the types of
measures briefly discussed in the section on trade liberalization strategies. This effort requires identifying and prioritizing needs and providing funds to address them.
Especially in small, low-income countries that already have
relatively free access to major markets, using aid to address
constraints that reduce their competitiveness can have high
payoffs and, indeed, may be the primary source of benefits.
A major lesson of experience with projects and programs
in the trade area (and in most others) is that country ownership and leadership at the highest levels are critical factors in ensuring concrete and sustained follow-up in
removing constraints to trade expansion. The flexibility
mechanism proposed above could help mobilize this
follow-up by identifying where specific investments are
likely to be needed, but it will need to be complemented by a
comprehensive diagnostic analysis of factors that constrain
supply responses and reduce competitiveness. Such diagnostics should feed into the process through which countries determine public investment allocations and policy
reform priorities. In many low-income countries, this
process increasingly centers on poverty reduction strategy
papers, which form the basis for the provision of donor
assistance at the country level. As discussed at greater

length by Prowse (2002 and 2006), trade-related funding
should be allocated within the context of an overall country development program and an agreed macroeconomic
policy framework. As a development tool, stand-alone specific funds and associated mechanisms are less likely to be
effective than integration of the prioritization and resource
allocation process into national poverty reduction and
development strategies.
Trade policy often will not be the most important policy
area from a growth perspective—and it should be borne in
mind that many low-income countries have taken actions to
move away from nontariff barriers and to reduce dispersion
in tariffs. A fortiori, trade policies and institutions that are
covered by PTAs may not be among the areas within the trade
area where actions and investment are most needed. As
stressed previously, the primary determinants of success in
harnessing trade openness to deliver growth are concomitant
policies and institutions in the developing countries themselves. Supply capacity is a necessary condition for exploiting
market access opportunities, which will be determined by the
prevailing investment climate and the trade and business
environment. Much of the associated policy agenda extends
beyond trade policies and cannot be addressed through
trade agreements that are narrowly conceived. Measures to
facilitate trade—to get goods and services in and out of the
country for less cost—are likely to be particularly important
in many of the poorest countries. Given that many of these
countries are landlocked, cooperation with neighbors to
reduce the costs of transit and transport and of access to
ports may well generate a particularly high payoff. In general,
measures aimed at improving the investment climate are
likely to dominate trade policy, as are macroeconomic policies designed to ensure a realistic exchange rate and actions
guaranteeing that markets exist and function.
The implication is that financial and technical resources
made available by high-income countries to developingcountry PTA partners should be allocated on the basis of
national priorities and not tied to the narrow ambit of
whatever is embodied in the PTA. As argued in the next
section, a corollary of this is that it would be desirable to
integrate PTA-based resources into the emerging multilateral mechanisms in order to assist poor countries in bolstering their trade capacity.
Private Sector Engagement in Implementation
and Enforcement
To be credible and meaningful, PTA commitments must be
enforceable. Signing a PTA is one thing, but implementing
it and enforcing its provisions is quite another. Much of the
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literature on PTAs tends to focus on the texts and the coverage of disciplines; little attention is given to monitoring
and assessing implementation. The same is true of enforcement, about which not much is known even in the bestdocumented PTAs. These are areas in which the private
sector can play a major role. Mechanisms to encourage
greater participation by firms, nongovernmental organizations (NGOs), and consumer groups need to be designed
and incorporated into PTAs.
What matters to firms and consumer groups is
whether market segmentation is being reduced. They
have an interest in knowing about the removal of tariff
and nontariff barriers and in having real-time information on what is happening at border crossings and how
regulatory requirements are being enforced. Regular
engagement between government and these groups—
informed by an annual process through which information on the implementation of the PTA is generated
(e.g., through a survey of exporters and importers)—
would provide a valuable feedback loop and help increase
ownership of the PTA.
Binding commitments (on market access, for example)
need to be enforced. Dispute settlement provisions vary
widely across PTAs but tend to be weak in many cases. This
weakness reduces the relevance of the PTA for firms. The
U.S., NAFTA-type PTAs are by far the most extensive in
their dispute settlement provisions—not surprisingly, in
the sectors where there are strong lobbies in the United
States. These are, first and foremost, IPRs and investment
protection and also areas such as product standards and
conformity assessment. The latter is actually rather asymmetric. In the Central American Free Trade Agreement,
signatories are subject to disciplines to enhance the likelihood that U.S. certification of goods will be accepted
as equivalent, but there is no similar language on U.S.
acceptance of the partners’ certification. The seriousness
of U.S. implementation is reflected not only with respect to
formal, binding dispute settlement but also in terms of
calling for, and setting up, bodies to monitor implementation. For example, the Web site of the Office of the U.S.
Trade Representative contains documents on compliance
by partners, and U.S. PTAs call for and have established
performance benchmarks and contact points through
which interested parties (citizens) can report perceived
instances of noncompliance.12
Compared with the active caseload of the WTO, which
has adjudicated more than 400 cases since 1995, for most
North-South PTAs, there is very little evidence of enforcement action, even for U.S.-type PTAs (aside from
NAFTA). Countries that are PTA members and could use
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the dispute resolution mechanisms of the PTA often
choose to resort to the WTO instead. The U.S.–Mexico
Telmex dispute is an example. Piérola and Horlick (2007)
provide other instances in which countries went to the
WTO because PTA rules were ambiguous or nonexistent;
they conclude that case law under NAFTA and similar
agreements has entailed “little or no jurisprudential development” (Piérola and Horlick 2007, 891). Bown and
Hoekman (2005 and 2008) discuss at greater length how
PTAs can be complemented by mechanisms through
which firms can more easily (i.e., at lower cost) obtain
information on potential violations of agreements and on
the way institutions might be designed so that the behavior of government agencies can be contested directly by
the private sector.
The Proposed Approach and the
Evolving Status Quo
The need for policy flexibility and aid for trade will vary
by country: priorities differ, capacity differs, and the politics (what is feasible and to what extent there is a need to
use trade agreements to pursue or lock in reforms) differs. Thus, differentiation in the agreements is called for.
In practice, it is already applied in the PTA context. The
front-runner is arguably the EU; the European Commission has stressed that development is an explicit objective
underpinning its pursuit of PTAs with developing countries. The economic partnership agreements (EPAs) have
attracted by far the most attention, but to date most EPAs
have not addressed behind-the-border policies. (An
exception is the agreement with the Caribbean countries,
which has yet to be implemented.) More informative are
the approaches the EU is pursuing with neighboring
countries that are not accession candidates and with
which it already has reciprocal free trade agreements.
Cooperation with a number of these countries is now
under the umbrella of the 2004 European Neighborhood
Policy (ENP). The ENP has a threefold goal: (a) to support the national development strategy of a partner
country; (b) to integrate partners into some EU economic and social structures (a stake in the Internal Market); and (c) to implement existing and future PTAs and
association agreements. Technical and financial assistance
(development cooperation) will focus on the areas that
are identified as priorities under country-specific ENP
action plans (CEC 2004).
A premise underlying the ENP is to pursue differentiated convergence with EU norms—competition policy,
regulatory action for services liberalization, and so on. The
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ENP’s explicit recognition of differences in capacity and
priorities in the context of bilateral economic cooperation
with its neighbors, and of the need to complement binding
treaties (PTAs) with soft law–type cooperation and technical and financial assistance, implies that the policy has parallels with the proposals set forth in “Harnessing Regional
Integration for Development,” an earlier section. Partner
countries have to determine whether they want to pursue
integration and, if so, in what areas and how. This presupposes an understanding of the benefits and costs of alternative instruments of cooperation, in particular, hard law
(expansion of the coverage of binding treaties) versus soft
law (economic cooperation).
As table 4.1 illustrates, this is a nontrivial challenge. The
table maps two objectives—market integration and economic development—against EU instruments. It assumes
that the EU cares about both the core objective of economic integration and economic development, whereas
the partner country cares exclusively about national development. Thus, for the partner country, integration is an
instrument, whereas for the EU it is a goal in itself, as well
as an instrument. As can be seen from the first row, all the
various EU instruments have the potential to contribute to
achieving the goal of integration, although, in practice,
much will also depend on the national policies that are
pursued by partner countries (e.g., implementation). It is
not obvious, however, that the instruments the EU has
available will necessarily help achieve development objectives. With the exception of market access, whether this
happens will depend very much on what a specific measure
will do in or for the country concerned—the extent to
which it addresses priority needs. The same point applies
more generally to the question of whether actions to pursue integration will promote development.
There is tension between national development and
integration, in that the latter constitutes a unique focal
point which is defined by existing EU members, even if it is
one that is constantly evolving. The former has no such
focal point; both the goal and the metric used to assess

progress will be idiosyncratic. Whether an instrument promotes development (growth, employment creation, and so
on) will depend on what is done. Major questions, then, are
whether deeper integration would help growth and, more
important in the short run, in what areas integration will
generate the highest payoffs. Table 4.1 simply indicates
whether the expected sign is positive in terms of realizing
the objective. From a practical policy-making perspective,
it is also necessary to know the rank ordering of policy
instruments, in which areas the goal should be to make
binding commitments, and in which areas the focus should
be on cooperation and aid.
Hard law—binding treaty instruments—involves the
extension of association agreements to include services,
agriculture, and possibly parts of the EU law (acquis). It is
straightforward to conceptualize hard law with respect to
simple market access—for example, reciprocal agreements
to provide better access for agricultural and services flows,
including the right of establishment (investment). There
is, however, likely to be limited scope for reciprocity when
it comes to the acquis, which is essentially nonnegotiable.
Here, the issue is what will be asked of partner countries
and the extent to which assistance is offered to achieve the
required minimum standards. In practice, whether an à la
carte approach is possible may depend importantly on the
extent to which use is, or can be, made of the recognition
principle, given that regulatory convergence (harmonization) may not be beneficial from a national development
perspective. It also may or may not be necessary for effective access to the EU markets concerned (agriculture and
services) or for the abolition of the threat of antidumping
and safeguard actions.
Indeed, integration (defined by the acquis) may be
second-order in terms of payoffs if the associated market
access benefits are much smaller than gains from purely
domestic reform. Take the example of services. The case for
action to lower costs and improve quality is well known.
There are also incentives for domestic agents to support
services reform, especially in sectors (finance, transport,

Table 4.1. European Union (EU) Instruments and EU and National Objectives
EU instruments
Treaties

Soft law
Aid

Border
barriers

Internal market
(acquis)

Economic
cooperation

Participation in
common programs

Grants

Loans

National
policies

Integration (EU)

X

X

X

X

X

X

X

Development (EU
and partners)

X

?

?

?

?

?

X

Objective

Source: Author’s elaboration.
Note: X = effective instrument; ? = sign of impact uncertain.
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health, education, and so on) that are inputs into production and consumption and that, thus, affect large segments
of the population. Although, in principle, the pursuit of
market-opening reforms through trade agreements can be
motivated on standard political-economy grounds, if there
is not enough of a domestic constituency to support
autonomous reform, it may be difficult to put this in practice. Thus, there may not be sufficient (or any) export
interests, or alternatively, they may be concentrated in sensitive sectors—mode 4, for example—where the scope for
the EU to make concessions is restricted, given the limited
mercantilist value of access to the partner markets. This
implies that it will be important to mobilize EU groups,
such as NGOs, which attach value to the attainment of
development objectives. There are also potential downsides
insofar as partner countries are already pursuing unilateral
services reforms, driven by a desire to improve international competitiveness. Putting the bilateral or regional
opening of services on the negotiating table may slow
desirable reforms if governments perceive more open markets as a bargaining chip.
Analysis aimed at prioritizing policy measures and
related actions is therefore critical. Benefiting from NorthSouth PTAs requires a coherent national development
strategy in which trade-related and integration-related
measures are part of a country’s overall agenda. Hard law,
soft law (economic cooperation), and financial and technical assistance options all need to be clearly mapped to the
pursuit of national priorities. Hard law can be useful and
beneficial for overcoming political-economy resistance to
reform, reducing uncertainty, and locking in market access.
But integration for its own sake, or the adoption of the EU
model, is not necessarily going to be beneficial, and even if
it is, it may not be a priority at a given point in time. Mechanisms to generate information and analysis of the impacts
of different options, ex ante and ex post, are therefore of
great importance. The lack of such mechanisms is perhaps
the weakest element of the evolving status quo.
Conclusions
A precondition for benefiting from trade agreements is a
clear understanding of the objectives to be achieved—in
particular, the type of trade policy that the government
wants to pursue. Trade agreements can play a useful role in
the design and implementation of trade reforms, acting as
a mechanism for locking in reforms, a focal point for
future reforms, and a device to help overcome resistance by
vested interests.
The PTAs that the EU and the United States are increasingly negotiating with developing countries can do much
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good if they are designed in a way that puts development
first. Taking development seriously has a number of implications, including identification of the most appropriate
form of a PTA and its membership. The need to avoid trade
diversion costs and attenuate tariff revenue losses is well
known, as is the policy recommendation of complementing reciprocal liberalization with reductions in external
(MFN) barriers to trade. The challenge is to move in this
direction, which requires a willingness by the major traders
to support MFN liberalization by developing-country
counterparts as an appropriate quid pro quo for preferential access to their markets. Formally, this process will
require a renegotiation of GATT Article XXIV (and of
GATS Article V, which allows for agreements to liberalize
trade in services) or a waiver. Although past experience
does not furnish cause for great optimism that this is feasible, the effort would provide a signal that development
concerns are being taken seriously. Given, however, that the
WTO disciplines in this area are effectively redundant, in
practice this may not be a serious possibility. Insofar as
developing country partners do undertake MFN reforms,
it may be easier to seek a waiver.
Market access commitments should be binding to ensure
that they are credible. The acid test for whether regulatory
disciplines in trade agreements should be binding is whether
benefits outweigh costs. Often, there will be uncertainty as to
whether this is the case. Mechanisms to exchange information on the effects of policies and the development of rules of
thumb for behind-the-border, trade-related policies could be
very beneficial for developing countries. That suggests that
greater reliance on a soft-law approach that establishes broad
guidelines and relies on transparency and accountability
through regular (multilateral) monitoring of performance
may be more effective in promoting development than harmonization, not least because it will enhance the eventual
ownership of any specific norms that are adopted. Although
detailed international harmonization through trade agreements may not be appropriate in many instances, one cannot
generalize here except to note that careful, country-specific
analysis and assessments are called for. International disciplines embedded in PTAs, starting with monitoring, analysis
of impacts of policies, and information exchange, can help
ensure transparency and promote increased accountability of
governments.
The policy agenda confronting developing countries at
the regional (PTA) level is similar to that at the multilateral
level. A major difference is that in the case of North-South
PTAs, more significant development assistance commitments
are associated with the implementation of agreements.
Trade-related assistance should focus on national, countryspecific priorities; after all, there is only one national trade
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agenda. Technical and financial assistance should be managed accordingly.
In the past five years, much progress has been made by
the international community toward improving aid effectiveness and prioritization of aid across sectors and uses.
This also spans the trade area, the Enhanced Integrated
Framework being a prominent example. Trade will be one
priority among many and should, therefore, be considered
in the context of the overall national development strategy.
Ensuring that trade-related assistance provided in the context of PTAs conforms to this principle would further
improve the potential development impact of PTAs, as it
implies that national priorities come before PTA-defined
requirements.
Indeed, much of what has been suggested in this chapter
should be pursued multilaterally. There is only one domestic trade agenda in developing counties, one set of regulatory reform priorities, and one first-best trade policy. The
rules of thumb proposed for PTAs are generalizable. In all
the areas proposed, the WTO could play a supporting
role—by requiring a shift from discriminatory to MFN
reforms in a PTA context, by enhancing information on
and analysis of the impacts of PTAs and national traderelated policies, and by encouraging donors to channel
through multilateral aid mechanisms the resources that are
mobilized to support PTA implementation.
Notes
This chapter draws on joint work with Alan Winters and is a substantially
revised version of a paper presented at the International Trade Roundtable “The WTO at 10 Years: The Regional Challenge to Multilateralism,”
Brussels, June 27–28, 2005. Parts of that paper were subsequently published as Hoekman (2006) and Hoekman (2007).
1. There is extensive literature on the effect of preferences. See Hoekman and Özden (2007) for a survey and summary of both the old and
more recent literature.
2. Of course, this is not always true. For example, a trade-off between
trade liberalization and other objectives can arise in the short run if too
large a shock would lead to the complete collapse of a market. Local labor
markets may seize up in the face of large-scale redundancies because
workers cease to leave their jobs speculatively for fear of not finding
others. This is essentially a matter of timing—of staggering the trade liberalization (as is very common in practice) and ensuring that it is not
accompanied by a negative macro shock.
3. In many countries, import-competing firms were compensated for
trade reform by depreciation and other reforms that reduced their input
costs—for example, measures to improve the efficiency of service providers.
4. Bilateral investment treaties (BITs) have been the primary vehicle
for international cooperation in this area. BITs are, in part, designed to
spur investment flows by providing recourse to international dispute resolution in the event of conflict with governments. Although some PTAs
explicitly do not include investment policy disciplines because of preexisting BITs—an example is the 2000 Canada–Costa Rica PTA (Gestrin
2002)—most recent U.S. PTAs have more ample rights and coverage and
generally subsume prior BITs.

5. The relevant agreements on IPRs and services are the TradeRelated Aspects of Intellectual Property Rights (TRIPS) agreement and
the General Agreement on Trade in Services (GATS).
6. Recent empirical analysis, however, has begun to reveal evidence
that PTAs generate incentives to pursue MFN liberalization once preferential market access reforms have been implemented. See Bohara,
Gawande, and Sanguietti (2004) as well as Estevadeordal, Freund, and
Ornelas (2008). The driver for such complementary MFN liberalization
may be a desire to reduce the trade diversion costs of the PTA.
7. Although preferential liberalization by OECD members of PTAs is,
of course, undesirable from a global welfare perspective, the solution is
continued multilateral negotiations to remove trade-distorting policies on
an MFN basis.
8. This commitment should not be difficult, insofar as partners are
small, poor countries. Both the United States and the EU already give
many of these countries duty-free access to markets.
9. If a North-South PTA has a South-South PTA as its partner (as
opposed to only one developing country), then arguably the latter PTA
also should completely liberalize trade to ensure that an integrated market
is indeed being created. Rather than continuing to use trade policies
(including nontariff barriers) to shelter local firms from competition,
other policies should be used to address coordination problems, underprovision of public goods, and other market failures and to achieve equity
objectives. Import-substitution policies that rely on trade protection have
proved to be largely ineffective and costly.
10. In a comprehensive retrospective on the East Asian development
experience, Noland and Pack (2003) argue that sector-specific policies did
not result in high rates of total factor productivity growth for manufacturing. In the case of Korea and Taiwan, China, productivity growth was
not much higher than in OECD economies. The authors argue that the
primary reason these countries developed rapidly has more to do with
economywide policies in areas such as education and infrastructure than
with industrial targeting, not least because the government did not prove
very effective in identifying winners.
11. International financial institutions could be brought into this
process, in an advisory capacity. Their involvement would be desirable for
at least two reasons. First, they have the mandate, experience, local presence, and capacity to provide policy advice. Second, these organizations
generally take the lead in the development and financing of projects and
programs in developing countries.
12. A noteworthy feature of recent U.S. PTAs is that dispute settlement
makes provision for compensatory payments in lieu of implementation
(or retaliation). In the U.S.-Chile agreement, in the case of nonimplementation of a panel finding, the losing party may offer to pay 50 percent of
the damage caused. It appears that this penalty is open-ended, as the text
speaks of annual payments. This PTA also provides for monetary fines
of up to US$15 million per year in case of violations of labor or environmental provisions. Proceeds go into a fund earmarked for labor initiatives
or green initiatives.
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Customs Unions
Soamiely Andriamananjara

A customs union (CU) is a form of trade agreement
under which certain countries preferentially grant tarifffree market access to each other’s imports and agree to
apply a common set of external tariffs to imports from
the rest of the world. That is, they enter into a free trade
agreement (FTA) and apply a common external tariff
(CET) schedule to imports from nonmembers.1 A CU can
be thought of as a deeper form of integration than an
FTA, generally requiring more coordination and a greater
loss of autonomy.
The aims of this chapter are to provide, from an economics perspective, an overview of the key features of
CUs and to examine some design issues that may be of
interest to policy makers and (nonspecialist) analysts. The
discussions are meant to be relatively conceptual and
nontechnical, but real-world illustrations are provided
when available.
To begin with, the main economic costs and benefits of
opting for a CU, relative to those for an FTA, are discussed,
and selected issues regarding the design and determinants
of a common external tariff are examined. Although a
number of arguments seem to suggest that CUs may be
subject to more protectionist pressures than FTAs, the
existing literature does not provide an unequivocal answer.
There then follows a conceptual discussion of the implications of the various administrative options related to the
collection and sharing of customs duties; this, it is shown,
is not only a technical issue, but also (and perhaps more
important) a question of trust among member countries.
The chapter concludes with an overview of a number of
systemic aspects of CUs. Readers interested in the more
operational and detailed aspects of CUs are referred to the
excellent surveys in Development Network Africa (2007)
and Keick and Maur (2011).

A Special Case of PTA
CUs have been around for a long time and were once more
prevalent than FTAs. Early efforts toward economic integration were generally driven by the desire to establish a
political union, and the members were willing to relinquish some political autonomy.2 Early examples include
the Zollverein, formed in 1834 by several German principalities, which turned out to be a step toward political unification, and the 1847 customs union between Moldavia
and Walachia, a precursor to the creation of Romania.
More recently, CUs appear to have become less popular,
at least with respect to the number of arrangements. As is
thoroughly documented by Acharya et al. (ch. 2 in this
volume), almost 85 percent of the regional integration
arrangements notified to the World Trade Organization
(WTO) through 2009 consisted of FTAs. This trend
reflects the nature of the current wave of regionalism,
which has been broadly characterized by smaller crossregional deals, flexibility, selectivity, and, most important,
speed.3 Recent FTAs are inclined to be pragmatic and to
focus more on strategic commercial market access and
less on geographic considerations or political ambitions.4
They generally involve a small number of partners (frequently, just two), which are often geographically distant
from each other. They tend to achieve significant preferential and reciprocal trade liberalization within a short
time while simultaneously preserving a member’s sovereignty over its trade policy vis-à-vis the rest of the world,
including its option of joining other preferential trade
agreements (PTAs).
By contrast, CUs usually involve a relatively large number of geographically contiguous countries (see table 5.1 for
a selected listing). They generally take longer to negotiate
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Table 5.1. Selected Customs Unions, in Force and Planned
Agreement

Date
In force
1910
1924
January 1, 1958
October 12, 1961
August 1, 1973
May 25, 1988
July 1, 1991
November 29, 1991
1994
January 1, 1996
October 8, 1997

Southern African Customs Union (SACU)
Switzerland–Liechtenstein
European Union (EU)
Central American Common Market (CACM)
Caribbean Community (CARICOM)
Andean Community (CAN)
EU–Andorra
Southern Cone Common Market (Mercosur, Mercado Común del Sur)
Israel–Palestinian Authority
EU–Turkey
Eurasian Economic Community (EAEC)
Economic and Monetary Community of Central Africa (CEMAC, Communauté
Économique et Monétaire de l’Afrique Centrale)
West African Economic and Monetary Union/Union Économique et
Monétaire Ouest-Africaine (WAEMU/UEMOA)
East African Community (EAC)
EU–San Marino
Gulf Cooperation Council (GCC)
Customs Union of Belarus, Kazakhstan, and Russia

January 1, 2000
July 7, 2000
April 1, 2002
January 1, 2003
July 1, 2010

Arab Customs Union (ACU)
Southern African Development Community (SADC)
Economic Community of Central African States (ECCAS)
Economic Community of West African States (ECOWAS)
African Economic Community (AEC)
Arab Common Market (ACM)
Australia–New Zealand Closer Economic Relations Trade Agreement (ANZCERTA)

Planned
2010
2010
2011
2015
2019
2020
2020

June 24, 1999

Source: Author’s compilation.

and implement than do PTAs, and they entail a certain loss
of policy-making autonomy. By 2009, they accounted for
less than 10 percent of the regional integration arrangements
notified to the WTO. CUs are less numerous than PTAs, but
they generally have much larger memberships. They also tend
to cover much larger geographic areas. The four main CUs in
Latin America—the Central American Common Market
(CACM), the Andean Community (CAN), the Caribbean
Community (CARICOM), and the Southern Cone Common
Market (Mercosur, Mercado Común del Sur)—include
almost all the region’s economies. The existing and planned
CUs in Sub-Saharan Africa—the Economic and Monetary
Community of Central Africa (Communauté Économique et
Monétaire de l’Afrique Centrale), the East African Community (EAC), the Southern African Customs Union (SACU),
the West African Economic and Monetary Union
(WAEMU), the Economic Community of West African
States (ECOWAS), the Common Market for Eastern and
Southern Africa (COMESA), the Southern African Development Community (SADC), and the Economic Community

of Central African States (ECCAS)—take in virtually every
country in the region. Many countries in the Middle East and
North Africa regions are members of the Gulf Cooperation
Council (GCC), the Arab Customs Union (ACU), or both.
Although a CU is no longer the most popular option,
it remains a central component of regional integration
strategy in many developing regions. For many developing
countries, the design and implementation of a CET, along
with the elimination of intraregional trade barriers, continue to be key drivers of trade policy reform and to
occupy an important place in policy debates. Given that
customs duties constitute a significant source of government revenues in most of those countries, choosing the
appropriate mechanism for collecting and allocating customs revenues is an important challenge for officials.
Economic Implications of Customs Unions
Chauffour and Maur (ch. 1 in this volume) discuss in detail
the economic, societal, and political-economy motives for
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signing preferential trade agreements. A central issue is
whether to opt for an FTA or a CU. By definition, both are
preferential in nature and discriminate against third-party
(nonmember) suppliers. The primary effect of a customs
union, as with an FTA, is the expansion of trade flows among
member countries, often at the expense of trade with nonmembers. This expansion, a consequence of the removal of
the intraunion tariff barriers, can be decomposed into trade
creation (more efficient suppliers in CU partners replace
domestic suppliers of a given good) and trade diversion
(more efficient third-party suppliers are displaced by less
efficient suppliers located in partner countries, as a result of
the discriminatory liberalization).5 As is well established in
the literature, when trade diversion dominates trade creation, CUs and FTAs tend to be welfare reducing (Viner
1950).6 The likelihood of significant trade diversion is
closely related to the degree of discrimination associated
with the agreement (see Baldwin, ch. 3 in this volume).
Reasons for Choosing a Customs Union
There are many possible rationales for choosing a CU over
an FTA, including political and economic ones. Some
regional groupings consider the establishment of a CU a
prerequisite for the future establishment of a political
union, or at least some deeper form of economic integration, such as a common market.7 The African Economic
Community provides an illustration. The Abuja Treaty of
1991 envisaged gradual implementation in the following
stages: (a) creation of regional blocs, by 1999; (b) strengthening of intrabloc integration and interbloc harmonization,
by 2007; (c) establishment of an FTA and then a CU in each
regional bloc, by 2017; (d) establishment of a continentwide
customs union, by 2019; (e) realization of a continentwide
African Common Market (ACM), by 2023; and (f) creation
of a continentwide economic and monetary union (and
thus also a currency union) and a parliament, by 2028.
Some groups, such as CARICOM, consider a CU to be
a useful way of pooling market power, coordinating trade
policies, and combining efforts to negotiate with the rest
of the world. The more intense degrees of coordination
and interaction associated with a CU can foster trust and
familiarity among the parties and may even decrease the
risk of conflicts, as has been the case with the European
Union (EU). The fact that the external tariff is agreed with
other parties through a legal agreement may help reformminded governments lock in their trade policies and can
shelter them from domestic lobbies.
On a lower level, a customs union can simply be a practical device for avoiding trade deflection while facilitating
more fluid trade flows among member states. In the simplest
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form of an FTA, member countries grant free trade to each
other but effectively maintain sovereignty over the conduct of trade policy vis-à-vis the rest of the world. Thus,
the tariffs charged to nonmember suppliers will vary
across members. This could lead to opportunities for trade
deflection—a situation in which goods from outside the
FTA are shipped to a low-tariff country and then transshipped tariff-free to the high-tariff country. Such roundabout shipping patterns, which have the sole purpose of
exploiting the existing tariff differential, are inherently
inefficient and can create friction among members.8
One way to avoid such wasteful trade deflection is for
the members of the FTA to adopt a rules-of-origin system.
Rules of origin can take various forms, but generally they
require that goods (or value added) qualifying for tarifffree trade be produced within the FTA and that imports
from outside the FTA pay the tariff of the final destination country, even if they pass through another member
country (see Brenton, ch. 8 in this volume). In practice,
rules of origin are particularly complex, and their implementation costs can be high.9 They necessitate significant
internal border controls to ensure compliance and to collect the relevant customs duties.
Another way to prevent trade deflection is to establish
a customs union, which would require all members to
apply the same external tariff to imports coming from
outside the union. Because of the common external tariff
(i.e., the absence of tariff differentials across members),
the potential for trade deflection and the need for intraunion border inspections are, theoretically, minimized. In a
fully implemented customs union, it is no longer necessary to maintain internal border controls for customs
duty purposes or to design and implement the cumbersome and costly rules of origin that are necessary in a
free trade area in which members have different external
tariff structures.10 The simplification offered by a CU can
greatly facilitate cross-border trade, which is especially
relevant because existing CUs generally involve geographically contiguous countries, reflecting the traditional
objective of regional integration.11 In this regard, a CU can
approximate a larger single market (as compared with a
number of separate markets in an FTA), which can generate greater economies of scale, as well as procompetitive
pressures. These, in turn, can greatly benefit consumers
and can translate into lower business costs and enhanced
competitiveness for member countries.
Economic Implications of the Common External Tariff
As was mentioned earlier, the key difference between a CU
and an FTA is the need to adjust the tariff structure applied
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to third-party suppliers, at least for some members. Countries that join an FTA are not required to change the tariffs
they apply to imports from the rest of the world.12 What
will differentiate the effects of a CU from those of an FTA
will be the extent to which the external tariff is increased or
decreased by a given member with respect to a given good.
The net economic effect of a CU crucially depends on how
the adjustment of the external tariff affects the degree of
discrimination vis-à-vis nonmember countries.
In order to isolate the impact of a CU, it is useful to
start with a case in which an FTA is already in place (i.e.,
trade is already liberalized among the partners) and member countries are considering establishing a customs
union by harmonizing their external tariff duties.13 For
ease of presentation, the following discussion assumes
that two countries, A and B, are members of an FTA and
have decided to form a customs union. Without loss of
generality, it will be further assumed that, for a particular
good, A has a low tariff and B has a high one. Two possible cases are relevant and are examined here.
One possibility is that the agreed common external
tariff (CET) leads to a higher tariff rate for a given CU
member (say, country A). The bloc’s degree of discrimination is thus enhanced, and the negative impact of trade
diversion caused by the FTA is exacerbated. This usually
happens when a less advanced member has to implement
a CET aimed at protecting the industries of a more developed member.14 In this case, consumers in country A will
lose because they have to pay higher prices for imports
from the rest of the world or switch to less efficient
suppliers from country B. Despite the higher external
tariff, the government in country A could collect less tariff
revenues if the higher degree of discrimination leads to a
greater propensity for switching the sourcing of imports
to duty-free, country B suppliers. Producers of the good in
A face less competition from the rest of the world but
more competition from B. In fact, the adoption of a high
tariff by A effectively extends the protection received by
country B producers to country A’s markets. These producers may be the only ones to gain from the CU in this
scenario. In some cases, and in a more dynamic setting,
the expansion of the protected market may lead to some
tariff-jumping types of investment in the customs union,
motivated by the prospect of taking advantage of the
larger, more protected market.
Joining a CU may offer a second possibility to consolidate the existing tariff schedule and adopt a more liberal
trade regime. If the establishment of the CU yields a CET
that is lower than the pre-CU tariff (say, in country B), the
potential for trade diversion is reduced, or even reversed,
because there is less potential for switching suppliers. The

discriminatory aspect of the FTA is, in a sense, diluted in
this case. Starting from an FTA situation, a decrease in B’s
external tariff would have two effects, both working in the
same direction. First, the liberalization will directly
increase B’s imports from the rest of the world (trade creation). Second, since it effectively dilutes the existing
preference margin, it will reduce the attractiveness of
sourcing from country A relative to sourcing from the rest
of the world (less trade diversion). By reversing the trade
diversion caused by the FTA (i.e., by inducing consumers
to switch from less efficient suppliers in A to more efficient ones in the rest of the world), country B’s tariff
reduction will benefit its consumers. It could also help
increase government revenues. as dutiable imports from
the rest of the world expand (albeit at lower tariffs) and
as country B shifts to dutiable imports and away from
duty-free imports from A. Domestic producers will face
more competition from nonmembers, but this will be
offset by consumer gains resulting from lower prices and,
potentially, by higher tariff revenues. Although adopting
a lower CET may not lead to tariff-jumping investment, the
higher returns associated with the more liberal economic
environment could attract efficiency-seeking investments.
Krueger (1995) has argued that if the CET level is chosen as
the union’s average tariff for a given commodity, an FTA
will not lead to more net trade creation than a CU. Furthermore, as long as the CET is set below the tariff level of
the high-cost country, an FTA will not be more welfare
enhancing than a CU.
In the actual implementation of a CET, an individual
CU member will generally have to increase its external
tariffs on certain products while decreasing them on others. The overall impact will depend on the balance. Kemp
and Wan (1976) demonstrate the existence of conditions
that suffice to ensure that a CU is welfare enhancing.
In particular, they show that if the CET is chosen so that
trade with the rest of the world is kept unchanged, then
following the establishment of a CU, welfare could potentially increase for all parties, including nonmembers, contingent on compensatory transfers. This increase occurs
because any additional trade between CU members would
be welfare-enhancing trade creation. Although this is an
important result, it is a “possibility” and does not guarantee
that the existing political-economy equilibrium will be a
welfare-enhancing one.15
Factors Driving the Design and Level of the
Common External Tariff
A well-designed and generally accepted CET is crucial for
the sustainability of a customs union.16 National tariffs
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must be harmonized at some agreed level, taking into
account not only the often-conflicting positions of each
member but also the various special interests within each
member. Setting the level of the CET in a consensual
manner could be a complex undertaking, entailing long
and involved negotiations between member country
governments, which are themselves subject to lobbying
by different interest groups. For instance, it took the EU
11 years (1957 to 1968) to complete its CET, and Mercosur
members took four years just to agree on their nonagricultural CET.
In many developing-country customs unions, the difficulties of agreeing on a common external tariff and on the
distribution of revenues have proved to be so great that
the resulting tariff schedules tend to include numerous
country or sector-specific exceptions and sensitive lists.
Although the CARICOM CET is largely in place, it allows
broad scope for tariff reductions and suspensions, as well
as for national derogations. The CET in Mercosur does
not cover all sectors, and it includes special regimes for the
automotive and sugar sectors.17 In some CUs, temporary
national exemptions are allowed—for example, EAC
members Kenya and Tanzania were allowed to unilaterally
reduce tariffs on selected grain imports. Derogations and
safeguards are widely used in most CUs. Not only can
these exceptions reduce the transparency and effectiveness
of the CU, but they also can complicate trade negotiations
and increase transaction costs. Furthermore, they reintroduce the potential for trade deflection—the very phenomenon that the CU is designed to prevent.
Like most other forms of regional integration agreements, a CU is inherently preferential and is, thus, discriminatory against third parties. As argued in the previous section, the economic impact of a CU will be closely related to
the degree of discrimination, which depends on the CET
level that is selected. The higher the CET, the more trade
diversionary will the union be. An important question is
thus whether a CU provides incentives for selecting higher
or lower external tariffs than those in, say, an FTA.18 The
existing theoretical and empirical literature does not provide
an unequivocal answer to this question. The result seems to
depend on the way preferences (or objective functions) are
aggregated across members and within each member.
A number of analysts have demonstrated that an FTA
may create downward pressure on external tariffs. (See,
for example, Richardson 1993; Bagwell and Staiger 1999;
Freund 2000.) For instance, Baldwin and Freund (ch. 6 in
this volume) argue that preferential trade liberalization
in an FTA tends to make tariffs against nonmembers’
third-nation tariffs more distortionary and that it creates
an incentive for FTA members to reoptimize their most
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favored nation (MFN) tariffs by making them more uniform and lower. (This is referred to as the “uniform tax
rate principle.”) In a related fashion, if trade diversion
becomes apparent (i.e., if a country sees itself importing
a good from a partner country at a higher cost than the
cost of similar goods from nonmembers), an FTA member has the flexibility to cut tariffs on these third-party
imports.19 Similarly, the potential for trade deflection may
lead high-tariff countries to cut tariffs to just below the level
of their partners’ rates to prevent imports from going
through low-tariff countries that would otherwise capture
the tariff revenue. In addition, lowering import tariffs on
inputs used in producing exports to other FTA members
can render exporters more competitive.20 Do these arguments apply to CUs?
An often-stated objective of most customs unions
among developing countries is to promote a harmonized
reduction in internal and external trade barriers in order
to better integrate the region into the multilateral trading
system. There are, however, arguments that seem to suggest that CUs create pressures for more protectionism.
Like other integration initiatives, CUs permit member
countries to combine their market size and thereby increase
their market power. Since trade policy is set jointly, this
measure could strengthen their incentive to adopt high
CETs in order to improve their terms of trade.21 That is,
they can reduce global demand for an imported product,
and thereby decrease the import price, by charging higher
tariffs. The larger the size of the union, the stronger this
proprotectionist effect will be.
Furthermore, if CU members negotiate effectively as a
bloc, they can pool their negotiating power and enhance it
against the rest of the world, thus affecting the outcome of
negotiations. Given the mercantilist nature of trade negotiations, increased negotiating power is likely to lead to a
more protectionist outcome (in exchange for better market
access). It could also be argued that nonmembers will act in
a more conciliatory way when negotiating with a (single,
large) customs union than with separate FTA members, and
the result will be smaller requests for concessions.
The internal process of decision making within the CU
could also place upward pressure on tariffs. The joint, consensual determination of the external tariffs may provide
incentives to agree on higher CETs, since these imply
higher preference margins and benefit partners’ firms.
(Protection is afforded to all producers in all CU member
countries.) CU members will internalize this fact and will
choose a higher external tariff (Freund and Ornelas 2010).
Accordingly, one can think of a situation in which each
CU member feels strongly about protecting a particular
sector but would like lower tariffs on the other sectors. As
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Winters (1996) argues, this may create a prisoner’s-dilemma
outcome under which the CET would provide high protection in all sectors, even though each country would be better
off with low protection in all sectors.22
The establishment of a CU also changes the power of
lobbies, but it is not clear whether the result will be
stronger or weaker demand for protection. It is possible
that lobbying pressure within a CU may be diluted, compared with national lobbying for protection within an
FTA. As Winters (1996) suggests, it is more costly to lobby
for a tariff increase in a CU than in an individual FTA
member country because there may be more opposition to
overcome or more representatives to influence. Moreover,
the returns to lobbying activities are less under a CU, given
that an extra 1 percent tariff protection becomes available
to all members. Panagariya and Findlay (1996) provide a
formal treatment of the argument that a customs union is
a more effective instrument for diluting the power of
interest groups than is an FTA. The high cost and low
returns of lobbying under a CU could lead to a free-rider
problem in lobbying, and all lobbying could end up taking
place in one country. The author finds that such a process
would yield a lower (common) external tariff under a CU
than under an FTA. The larger the size of the customs
union, the lower the resulting (lobbied) level of common
external tariff would be.
The argument could, of course, cut in the other direction. In some sectors, lobbyists in different member
countries may be able to overcome the free-rider problem, pool their resources, and cooperate. This is likely to
happen in sectors in which they produce relatively similar
goods (say, in agriculture) and where there is little intrabloc trade flow. In this case, the national lobbies would be
able to organize themselves into a regional lobby, and the
resulting common external tariff would be higher in a CU
relative to what would prevail in the individual markets
under an FTA.
The degree of “permanence” of the policy outcomes will
also affect the incentives for, and the amount of, lobbying.
An FTA does not require member countries to immediately
adjust their external tariffs, and it preserves discretion for a
country to adjust its trade policy in the future. By contrast,
a CU requires both tariff adjustments and a relatively
longer-term commitment to the trade policy jointly agreed
on by the CU members—the CET. It is therefore likely that
lobbying for protection would be stronger during the
negotiation and establishment of a CU than in the case of
an FTA. Also, the difficulties in renegotiating or readjusting
the CET could lead to the emergence of less transparent
nontariff barriers that would be implemented at the
national (instead of the regional) level.

Overall, whether opting for a CU leads to higher external
tariffs remains an open question. A number of arguments
seem to suggest that CUs may provide more protectionist
pressures than FTAs. This, however, remains an empirical
question to which the existing literature has not been able to
provide an unequivocal answer.
Allocation and Collection of CET Revenue
For most CUs among developing economies, the potential
for losses of tariff revenues constitutes an important negotiation issue. These losses may result from the liberalization
of intraunion tariffs, from the adoption of the common
tariff schedule, or from changes in trade patterns. Given
the significance of tariff revenue for most developing
countries, at least two issues need to be addressed when
establishing a customs union: (a) Who has a claim on the
collected customs duties? (b) Where and how should those
duties be collected?
Ownership of the Collected Duties
The use or allocation of the collected duties is an important consideration. Should the customs revenues collected
be treated as community property, or as income accruing
to each member state? Generally, it is necessary to establish
a regional, supranational institution or a secretariat to
ensure smooth operations of the union. Although such an
institution could be funded through direct contributions
from members—for example, WAEMU provides for an
additional tax of 1 percent on imports— treating customs
revenues as the collective property of the union may be a
more useful financing mechanism. In some cases, such as
the EU, the union may decide to allocate (a fraction of)
these revenues to a joint fund to finance regional development initiatives or to provide support to poorer CU members.23 Of course, pooling customs revenues necessitates a
high level of coordinating capacity and a certain degree of
trust among members. This arrangement seems more
likely to be sustainable when tariff revenues do not constitute an important part of government revenue for individual members—as is the case in the EU, but usually not for
developing economies.
In other cases, CUs treat customs revenues as the
property of individual members. Collected duties are
allocated either according to the final destination or in
line with an agreed sharing formula. Such a formula
could provide for a simple reallocation based on negotiated and fixed shares, or it could involve a more complex
range of economic and demographic variables. SACU,
for instance, has a fairly complicated revenue-sharing
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system in which the share accruing to each member is
calculated from three basic components: a customs pool,
an excise pool, and a development component. The customs pool is allocated according to each country’s share
of total intra-SACU trade, including reexports. The excise
component is allocated on the basis of gross domestic
product (GDP). The development component (fixed at
15 percent of the total excise pool) is distributed to all
SACU members according to each country’s per capita
GDP; that is, countries with lower per capita income will
receive more (WTO 2003).
Most existing customs unions allocate revenues
according to the final-destination principle. This method,
although apparently simple in theory, requires a mechanism for identifying the final destination of each shipment
entering the union; the destination country would then
claim the appropriate duty amount. One way to handle
this procedure is to keep the imported shipment in
bonded facilities until it reaches the country of ultimate
consumption. This may work for whole shipments of final
goods that are entirely consumed in the destination country, but it may not be the appropriate mechanism for an
imported shipment that undergoes transformation in an
intermediate country before reaching its final destination.
Indeed, incentives could emerge for some members to
collect revenues on imports that are then wholly transshipped or minimally “transformed” or “repackaged”
before being exported duty-free elsewhere in the CU. In
such cases, burdensome internal border controls, guarantee mechanisms, or even some rules of origin are needed
within the CU to determine what fraction of the collected
duties should go to which member. This could be an
important issue for small landlocked economies that rely
on their larger coastal neighbors for transit and that could
lose revenues as a result of leakages or fraud. When trade
flows are sufficiently symmetrical, a member’s losses could
be offset by the gains it realizes when goods imported into
its territory (for which it collects the tariff) are consumed
in a neighbor’s.24
Collection of Duties
At what point should customs duties be collected—at the
initial port of entry into the CU or at the final import
destination? Collecting import duties at the first port of
entry into the CU (say, in the coastal member with the
more developed port and transit facilities) could be one
way of ensuring freer movement of goods within the CU
and minimizing intra-CU border controls.25 Indeed, if all
trade taxes were collected at the point of first entry and
administered or distributed centrally, member countries
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would not need to monitor the passage across their borders
of goods originating outside the CU for duty collection
purposes.26 This method would greatly enhance efficiency
by reducing transaction costs at internal border posts, but
it requires the existence of the appropriate institutional
capacity to administer the revenues and, most important,
a high level of trust among members. Both of these measures tend to be harder to achieve as the number and
diversity of member states increase. The mechanism is
more likely to be sustainable if customs duties are deemed
to be community property of the CU and are used for collectively determined community purposes, or if members
can devise a mechanism for identifying imports according to their final destinations.27 A potential issue is the
possibility of some diversion in revenue collections (and
even economic activity) away from landlocked and less
developed countries and toward the more developed
trading hubs in the region.
Alternatively, customs duties could be collected at
the final destination or the final consumption point.28
Although conceptually straightforward, this type of agreement can be complex to implement and can be very costly.
In fact, to be workable, it requires that significant border
controls remain or that goods be shipped in some sort of
transit and bonding facility all the way to the final destination, where duties would be collected.29 Not only would
the logistical costs of running such facilities be substantial,
but they would also tend to diminish some of the expected
gains from establishing a CU. For instance, they could discourage the establishment of regional value chains or processing chains (using imported inputs) or the generation
of retail and wholesale services in intermediate locations
between the initial port of entry and the final destination.
It is clear from the foregoing discussion that the collection
and allocation of customs revenue in a customs union setting
are not only technical issues, but also (perhaps more important) a question of trust. Good technical coordination and
enforcement generally promote trust among CU members.
Conversely, lack of trust would require more stringent and
cumbersome controls on intrabloc transit and stricter application of the agreed disposition of revenue. This is clearly an
area in which harmonization of border management (customs procedures), cooperation, modernization, and capacity
building could be very useful (see Keick and Maur 2011;
Dawar and Holmes, ch. 16 in this volume).
Conclusions
The conceptual discussions in this chapter demonstrate
that CUs generally require a much greater degree of policy
coordination among members than do FTAs. This is
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because they require member countries to agree to a
common external tariff and to set up institutional mechanisms to collect and distribute the tariff revenue. When a
country joins a customs union, it agrees to relinquish
some of its national sovereignty with respect to the formulation and implementation of trade policy. The fact that a
country is willing to surrender such autonomy over trade
policy suggests that it considers this loss to be more than
offset by the economic benefits of securing access to a
larger and more harmonized regional market and of
enhancing the depth and effectiveness of the ongoing
regional integration. The loss of autonomy may also be
acceptable to members because in most cases, CUs are
driven by objectives that go beyond trade, such as economic and monetary unions or even political integration,
and that require supranational institutions.
Ceding the control of some aspects of national trade
policy may yield economic benefits, to the extent that it
shelters the trade policy–making process from the influence of special interests, at least at the national level. Committing to a regionally agreed trade policy regime can
serve as an effective lock-in mechanism for trade reform
efforts and can send a strong signal to investors regarding
the predictability of the policy environment.30 In some
cases, it may be more practical for a country to delegate
the conduct of trade policy to another (larger) CU member or to a supranational agency. In others, a larger member country can impose its own trade policy or tariff
structure on that of the union. In this case, there may be
grounds for establishing a regional mechanism, such as a
development fund, to compensate other member countries for adopting a tariff structure that is not inherently in
their own economic interests.
It should be noted that the loss of autonomy implied
by a CU also covers certain aspects of national trade policies, going beyond external tariffs. For instance, whereas
FTA members retain full flexibility with regard to future
PTA partners, CU members may be limited in their individual choices for future partners Indeed, membership in
a CU, at least in principle, prevents an individual member
from acting individually, since any agreement with a third
party or any change to the CET needs to be decided by the
CU as a whole. It can be argued that CUs could help prevent the emergence of a hub-and-spokes trading pattern
(see the discussion in Baldwin and Freund, ch. 6 in this
volume).
In a world of criss-crossing and overlapping trade
agreements, the issue of the loss of autonomy can severely
constrain members of CUs in using trade agreements as an
effective commercial instrument—at least in theory. In the
current wave of regionalism, in which flexibility and speed

are valued, membership in a CU, if played by the rules,
could constitute a straitjacket for some countries.
In reality, of course, there are numerous cases in which
a CU member alone negotiates an FTA with a third party.
Examples of such a situation include the FTAs between the
EU and South Africa (a member of SACU) and between
the United States and Bahrain (a member of the GCC).
Similarly, Bolivia, Colombia, Ecuador, Peru, and the
República Bolivariana de Venezuela form the Andean Pact
(a CU), while Colombia and the República Bolivariana de
Venezuela have joined with Mexico to make up the Group
of Three, an FTA. In some instances, one CU may overlap
another. For example, Lesotho, Namibia, and Swaziland
belong to COMESA while also belonging to SACU, and
Tanzania is a member of both the SADC and the EAC.
Multiple and overlapping memberships in regional trade
agreements can create difficulties because different groups
can have conflicting operational or liberalization modalities, and so member countries will have to make different,
incompatible commitments. This not only could render
CUs less effective but could also confuse traders (and even
customs officers) as to which commitments or tariff
schedules apply to a particular shipment. Unnecessary
transaction costs will be created because traders are
obliged to find their way around a number of trade
regimes with different tariff schedules, different rules of
origin, and different procedures.

Notes
The author thanks Jean-Christophe Maur and anonymous reviewers for
their helpful comments and suggestions.
1. GATT Article XXIV:8(a) defines a customs union as a single customs territory substituting for two or more customs territories and having
two characteristics: (a) duties are eliminated on substantially all trade
between the constituent territories, and (b) substantially the same duties
are applied by each member to trade with nonmembers.
2. Historically, the early academic literature on regional integration
tended to focus on customs unions; classic works are Viner’s The Customs
Union Issue (1950) and Meade’s The Theory of Customs Unions (1955).
3. Fiorentino, Verdeja, and Toqueboeuf (2007) suggest that CUs are
“out of tune with today’s trading climate.”
4. In some cases, PTAs are driven by narrow foreign policy or diplomatic considerations.
5. In practice, tariff liberalization could be accompanied or complemented by a rationalization of border management policies. See Keick
and Maur (2010) for a thorough survey of the border management issues
facing CUs.
6. Interestingly, although the seminal work by Viner (1950) focused
on CUs, the analysis studied the removal of the intrabloc tariff while
assuming that other policies (e.g., external tariffs) remained constant.
Thus, it was more a study of FTAs than of CUs.
7. In the traditional literature on regionalism, the degrees of economic integration correspond to different stages: preferential trading
area, free trade area, customs union, single market, economic and monetary union, and complete economic integration. These stages were generally thought to be a progression, with political union as the ultimate
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objective. Nowadays, this progression seems a bit outdated, as many existing FTAs have no ambition to move to the next stage.
8. This situation effectively reduces the tariff of every FTA member to
that of the lowest (plus the transport cost involved in roundabout
importing).
9. Given that rules of origin have to take into account tariffs on
imported intermediate goods used in the products manufactured within
the FTA, as well as the extent of value addition, they tend to be complex to
administer. Rules of origins also raise other issues; they can, for instance,
create incentives for regional buyers to purchase high-cost inputs from
partner countries, thus exacerbating trade diversion, and they can be captured by interests that favor protection in the form of stringent requirements. Robson (1998) argues that even with rules of origin, the problem of
trade deflection is not entirely solved, as the low-tariff partner may meet its
own requirements for a product from the rest of the world and can then
export a corresponding amount of its own production to its partners.
10. The implementation of a customs union does not necessarily
mean the abolition of border posts. These facilities serve many other
(trade-related or nontrade-related) purposes, including collecting other
taxes, controlling the movement of persons, and enforcing compliance
with domestic standards and health and safety requirements.
11. The contiguous pattern of CU formation contrasts with the proliferation of cross-regional PTAs that characterizes the current wave of
regionalism.
12. Although PTA members are not required to change their external
tariffs, there may be strong political-economy pressures or incentives for
adjusting them after the removal of intrabloc tariffs. See Winters (1996)
and Freund and Ornelas (2010) for useful reviews of the literature on this
topic.
13. This method is of course a simplification. In many CUs, many
transitional tariffs and not-so-transitional nontariff barriers on intrabloc
trade remain. Even the EU only removed the last physical, technical, and
tax-related obstacles to intraunion trade in 1993, 36 years after the community was founded. The free trade area component of the East African
Community (EAC) completely abolished tariffs on trade between
Tanzania and Uganda and on exports from these two countries to
Kenya. Many goods exported from Kenya to Tanzania or Uganda, however, continue to be subject to tariffs (Development Network Africa
2007). In Mercosur, there is not yet free internal trade in sugar, and most
favored nation tariffs are applied with a 20 percent preference for intrazone trade.
14. In Mercosur, for instance, the smaller economies (Paraguay and
Uruguay) preferred a CET structure with low tariffs, whereas Argentina
and Brazil successfully pressed for higher rates.
15. As Hoekman argues in chapter 4 of this volume, real-world PTAs
do not select their CETs in a Kemp-Wan manner, nor do they have access
to large compensatory or lump-sum transfers.
16. A poorly designed CET can create divisive tensions among CU
members. Adams (1993) provides an interesting example of how external
tariffs triggered conflicts between the North and the South in the antebellum United States.
17. Mercosur allows members to temporarily deviate from CET rates
under specific conditions and with some limitations. Following the peso
crisis, Argentina raised tariffs to 35 percent on numerous consumer goods
and cut the tariff on capital goods to zero.
18. Note that CETs are, in principle, subject to multilateral rules.
GATT Article XXIV:5(a) stipulates that the duties (in this case, the CET)
and other trade regulations imposed on trade of nonmembers shall not,
on the whole, be higher or more restrictive than the general incidence of
duties and other trade regulations applicable in the participants prior to
the formation of the CU. Under the usual interpretation, this implies
that the common tariff of a CU should not be higher than the preunion
average.
19. Bohara, Gawande, and Sanguinetti (2004) provide some empirical evidence for this argument in the context of Argentina’s external tariffs
under Mercosur.

119

20. Winters (1996) suggests that Canada’s decision to reduce 1,500
tariffs on inputs shortly after the initiation of the North American Free
Trade Agreement was driven by this consideration.
21. This possibility is demonstrated, for instance, by Kennan and
Riezman (1990) and by Krugman (1990).
22. This situation is illustrated by the disproportionate influence
of EU members on policy in sectors in which they claim “vital interests.”
Other members strategically and willingly accommodate, in anticipation that the favor will be returned when their own “vital interests”
come up.
23. It should be noted that in the case of the EU, tariff revenues constitute a small portion of government revenue, which is why EU members
are more willing to forgo them and cede them to the commission.
24. On a related note, Dawar and Holmes (ch. 16 in this volume)
argue that CUs provide incentives for stronger regional cooperation in
the area of trade facilitation. Indeed, there is a need for harmonization of
the quality of border enforcement across CU members to ensure that the
weaknesses of one member do not undermine the tax collections of other
members (since imports may be diverted to the border where enforcement is weakest).
25. In SACU, for instance, most customs duties are collected by South
Africa, the dominant economy and trading hub of the bloc.
26. In this context, it should be noted, again, that in addition to
import duties, other taxes may be collected by customs at the border and
that the establishment of a CU does not mean abolition of all border controls. Keick and Maur (2010) discuss the issues related to border management in the context of CUs.
27. Of course, no existing customs union allocates tariff revenues
according to where imports first enter the union. The EU allows member
states to keep 10 percent of the tariffs they collect.
28. Conceptually, setting up a CU among countries that have already
established an FTA among themselves does not necessarily require any
changes in the procedure for collecting customs duties. In most cases,
duties are collected on a destination basis before and after the establishment of a customs union.
29. Some customs unions allow for members to establish customs
facilities in the territories of other member states in order to collect the
customs that are due to them at the first point of entry. In practice, duties
paid on imports from the rest of the world could still be collected by the
country of final destination.
30. This argument is generally true for international trade agreements, whether bilateral, regional, or global. The need for agreeing on the
CET makes it stronger in the case of customs unions.
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6
Preferential trade
agreements AND
MULTILATERAL
LIBERALIZATION
Richard Baldwin and Caroline Freund

With the Doha Round of trade negotiations ailing, the
future of multilateral liberalization in the near term looks
bleak. By contrast, preferential trade agreements (PTAs)
continue to multiply (see Acharya et al., ch. 2 in this volume), making regionalism the most active mode of trade
liberalization. The regionalization of trade is of serious
concern to many international economists who view multilateralism as far superior to regionalism for improving
welfare. At issue is the preferential nature of regional agreements, which could divert trade and reduce the potential
for future multilateral liberalization.
The multilateralists argue that, although regionalism may
increase trade, its effects on welfare and on the world trade
system are likely to be harmful. There are two main concerns.1 The first is trade diversion: preferential trade agreements, by diverting trade away from the most efficient global
producers in favor of regional partners, may prove welfare
reducing. The second concern, which is of greater importance, is that regionalism may hinder multilateralism, leading to a bad equilibrium in which several regional trade
blocs maintain high external trade barriers. Regionalism can
also undermine multilateralism simply by diverting limited
government resources from multilateral negotiations.
These two concerns are related: in a highly regionalized
world, there is likely to be significant trade diversion and
hence lower welfare. Still, this feature of the bad equilibrium
makes it less likely in practice. It is precisely because the
trade diversion is costly to bloc members that there is an
incentive to reduce external tariffs. As tariffs fall, trade
diversion disappears, and regionalism becomes a force for
general liberalization. Thus, despite the potential for a grim

outcome from high-tariff regional blocs and for large
amounts of trade diversion, the theoretical literature shows
that incentives to reduce external trade barriers so as to
limit costly diversion are likely to be present.2 The nascent
empirical literature is tackling the question of how trade
liberalization has been affected by the formation of PTAs.
Although the verdict is not yet in, the evidence indicates
that regionalism is broadly liberalizing.
This chapter summarizes the available theoretical and
empirical evidence on the relationship between regionalism
and multilateralism, with the aim of discerning whether the
spread of regionalism is likely to be a threat to, or an opportunity for, broader trade liberalization. The next section
identifies the distortions that generate a need for regional
and multilateral trade agreements. There follows an
overview of the available theoretical work on whether
regionalism constitutes a stumbling block or a building
block on the path to trade liberalization. The effect of
regionalism on world welfare is then examined, the empirical literature is surveyed, and conclusions are drawn.
Reciprocal Trade Agreements
If there is one thing economists agree on, it is that free
trade is best. Why, then, do we need trade agreements to
lower tariffs? In fact, although global free trade may be
good for world welfare, countries nevertheless have reasons
to maintain tariffs. There ensues a prisoner’s dilemma:
each country may be unilaterally better off with a tariff, but
jointly they are worse off. Cooperation through a trade
agreement is necessary to liberalize trade.
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Countries have tariffs for three main reasons. First,
terms-of-trade considerations may induce a country to use
tariffs to drive down the price of its imports relative to the
price of its exports, thus raising welfare for the nation as a
whole. For example, suppose a large country exports wine
and imports cheese. By placing a tariff on imported cheese,
the country increases domestic demand for wine relative to
cheese, and if the country is large enough, this practice
raises the world price of wine relative to cheese. If both the
importing and the exporting country impose tariffs, however, the relative world prices of wine and cheese remain
roughly unchanged, leaving consumers in both countries
worse off because domestic prices are distorted. Consumers in both countries are consuming more of the
domestic good than is ideal (given world prices), terms-oftrade gains do not materialize, and world welfare is
reduced.
Second, there may be political constraints. Tariffs can be
used as an internal redistribution tool by governments—
typically to shift income to some favored industry, region,
or group of voters or political contributors. For example,
many economies tend to protect steel because production is
commonly concentrated regionally and the workers and
firm owners tend to be politically organized. This combination of political organization and geographic concentration
often means that the sector’s concerns may receive much
greater weight in political decisions than would be suggested by its share of employment or output. Similarly, certain industries may receive special treatment if the owners
of capital are connected to the government. Protection
reduces consumer welfare, since consumers are forced to
pay more than the world price, but governments cannot
credibly commit to withholding protection of the special
sectors.3 In addition, protection may be in place because of
historical reasons and can be politically difficult to remove
because industry has adapted to it.
Third, countries, especially developing countries, may
rely on tariffs for a share of the tax revenue they need to
fund general government expenditures. Border transactions are an easy way to collect revenue when income tax
systems are weak. This motive tends to be more important
in developing countries, where other forms of revenue collection are difficult.
Reciprocal liberalization helps neutralize the first two
forces described above: terms-of-trade motivations are
neutralized, and joint welfare is higher because, with lower
tariffs, consumption patterns are less distorted. Reciprocity
in tariff cutting makes it easier to form a proliberalization
coalition because the political strength of the domestic
losses from tariff cutting can be balanced against the political strength of the exporters that gain from foreigners’

reciprocal tariff cutting. Moreover, once the agreement is
in place, the reciprocity can help lock in the reform—can
tie the government’s hands, so to speak—in a way that
helps governments resist special-interest pressures for
protection. Even if domestic consumers do not object to
new protection, the export interests of the foreign trade
partner will.
The third reason for tariffs, revenue generation, is
slightly different, as the government faces a loss of income
with no offsetting added source of revenues if tariffs are
reduced. Trade agreements with the World Trade Organization (WTO), or bilateral agreements with industrial
countries, therefore often include provisions to help countries adjust to revenue loss.
Both the WTO and PTAs allow countries to cooperate
and commit to reducing trade barriers, but there is an
important distinction between the two types of agreements.
In particular, PTAs go against the principle of nondiscrimination that is at the heart of the multilateral system. The
first article of the General Agreement on Tariffs and Trade
(GATT) concerns nondiscrimination, or most favored
nation (MFN) treatment. MFN means that every time a
country lowers a tariff, it has to offer the same treatment to
all its trading partners. The purpose of this clause is to prevent trade diversion and the cumbersome tariff structure
that would likely prevail in the absence of MFN.
By offering preferences to specific countries, PTAs
definitively violate MFN treatment. Yet they are allowed, in
part, because the MFN clause creates a free-rider problem.
MFN means that countries in the WTO must offer the
same tariff to all members. But if only a subset of members
agrees on significant tariff reduction, other members can
“free ride”—they get expanded market access without new
commitments. If all members participated equally in MFN
tariff reduction, PTAs might not be needed. PTAs enable
countries that want to pursue deeper trade liberalization to
evade the free-rider problem. Snape (1993) discusses the
history of GATT Article XXIV, which allows for an exception to nondiscrimination, and argues that this article is
vital for maintaining the multilateral club because some
members might opt out if it were not included. (In particular, the United Kingdom, which was the largest importer
at the time, insisted on keeping its Commonwealth preferences.) Summers (1991) asserts that all types of liberalization, whether unilateral, bilateral, or multilateral, are very
likely to be good and that regionalism gives governments a
way to maintain progress on liberalization.
This section has shown that reciprocal liberalization is
usually necessary for removal of barriers to international
trade. Although multilateral liberalization is preferable,
regional liberalization is ubiquitous and cannot be
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ignored. The key question is whether this advancement of
regionalism is broadly beneficial or detrimental to global
trade and welfare (see box 6.1). In the next section, we discuss the recent rise of regional liberalization and how, in
theory, it may affect the multilateral trade system.4
Stumbling Blocks and Building Blocks
From 1960 to the late 1980s, regionalism was a simple
matter. It was represented by the European Economic
Community (EEC), which encompassed a third of world
trade in a highly effective customs union, and by a slew of
PTAs among developing nations that covered a trivial
fraction of world trade and in any case never operated
effectively. The systemic implications of regionalism were
simply not an issue.
Regionalism became complicated in the late 1980s
when Canada and Mexico changed their minds about
regionalism (Krugman 1991b, 7).5 The United States had
long been interested in regional preferential trade, but
Canada and Mexico had resisted, fearing domination by
their giant neighbor. In 1985, Canada proposed a free
trade agreement (FTA) with the United States that
entered into force in 1989. In 1990, Mexico, too, proposed
an FTA with the United States. This initiative evolved into
the North American Free Trade Agreement (NAFTA) at
the insistence of Canada, which wished to safeguard its
Auto Pact arrangement with the United States for tarifffree trade in automobiles and parts. The U.S.–Mexico initiative triggered a wave of Latin American requests for
bilateral trade agreements with the United States and gave
greater urgency to arrangements among Latin American

Box 6.1. Is Bilateralism Bad?
Paul Krugman, in a series of papers published in 1991,
reframed the 1950s national welfare question as a globallevel question. Krugman (1991a) introduced a new
approach by asking whether the spread of regionalism
raises or lowers world welfare. This discussion spawned a
decade-long literature and continues to influence research
even today. The “is bilateralism bad?” literature—also
known as multilateralism versus regionalism literature—
looks distinctly odd from today’s perspective in that it tries
to use simple theory to answer what is intrinsically a
complicated empirical question. At the time, however, it
was the best that economists could do; they had limited
access to the necessary data and lacked the panel
econometric techniques to exploit them. Moreover,
spreading regionalism was at the time more of a threat
than a reality, so there was little experience to support
empirical tests. Baldwin (2009) offers a full discussion of
the issue.
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countries, most notably members of the Southern Cone
Common Market (Mercosur, Mercado Común del Sur).6
The rise of North American regionalism coincided with
two other major developments in the world trade system.
First, GATT negotiations lurched from crisis to crisis in the
late 1980s and then seemed to die with the acrimonious
collapse of the Uruguay Round’s “final” summit in December 1990. Second, European regionalism was reignited by
the Single European Act and the collapse of the Soviet
Union.
Many respected thinkers looked at this temporal correlation and saw causality. They feared that the spread of
regionalism might kill the world trade system. These fears
are easy to understand. Two-thirds of world imports went
to North America and Europe; 40 percent of this total was
intrabloc trade that was soon to be covered by discriminatory liberalization schemes. Still more worrisome, North
American and European countries were the stalwarts of the
GATT system. If regionalism weakened their support of
multilateralism, the GATT was indeed in deep trouble.
Spreading regionalism had become much more than a
small-think “should I join?” question.
These fears promoted regionalism to a prominence on
the world’s policy agenda that it had not enjoyed since the
1950s. The shift naturally attracted paradigm-setting efforts
by the profession’s leading international economists.
Krugman (1991b) is clearest in rejecting the relevance
of the 1950s small-think approach, which focused on static
welfare issues and delineating the outlines of a new line of
inquiry—what we call big-think regionalism:
In a fundamental sense, the issue of the desirability of free
trade areas is a question of political economy rather than
of economics proper. While one could argue against the
formation of free trade areas purely on the grounds that
they might produce trade diversion . . . the real objection is
a political judgment: fear that regional deals will undermine the delicate balance of interests that supports the
GATT. (Krugman 1991b, 14–15)

Krugman’s framing of what he identified as the key
issue—the impact of regionalism on support for the GATT
system—did not catch on, however.7
The focus of this part of the discussion is on what we
consider to be the central theoretical question: does
regionalism help or hinder multilateralism? Ultimately,
this question is also empirical, but given the relative
paucity of experience with the regionalism-multilateralism
interface (only one multilateral trade negotiation has been
completed since 1991), convincing empirics is at an early
stage, with some tantalizing results just beginning to
emerge (see “Welfare Consequences of PTAs,” later in this
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chapter). Moreover, given the complexity of the interlinkages, a clear theoretical understanding is a necessary condition for well-structured empirical work.
Are Regionalism and Multilateralism Friends or Foes?
Bhagwati, in The World Trading System at Risk (1991), does
not focus on regionalism. In the first part of the book, “The
GATT Architecture under Threat,” he lists regionalism as
one of four main threats. Nevertheless, his writing has
helped establish big-think regionalism as the new paradigm. In the first paragraph of his chapter on regionalism,
he writes, “These regional alignments have led to fears of
fragmentation of the world economy into trading blocs in
antithesis to GATT-wide multilateral free trade. Does such
regionalism truly constitute a threat to multilateralism?”
(Bhagwati 1991, 58). Although he does not set out an analytical framework for answering the question, his writing
influenced the intellectual paradigm for more than a
decade.
Theory requires explicit questions. Asking whether
regionalism and multilateralism are friends or foes is not
sufficient. Pure logic identifies three mutually compatible
ways that regionalism and multilateralism could interact:
• Regionalism could affect multilateralism.
• Multilateralism could affect regionalism.
• Both multilateralism and regionalism could be driven
by third factors.
The literature has looked at all three ways of framing
the issue, but the first has dominated since Krugman
(1991b, 1996) presented a simple analytical framework for
posing the question. His explicit question was, How does
an exogenous variation in regionalism (specifically, the
formation of a new PTA) affect nations’ incentives to cut
tariffs multilaterally? Although most of the literature has
followed Krugman’s lead in asking how exogenous variations in regionalism affect multilateralism, authors have
also discussed the specific effect of PTAs on multilateral
trade negotiations (MTNs); the deeper forces driving
PTAs and MTNs (Summers’ notion that all the “isms” are
good); and the effect of multilateralism on regionalism.
These are discussed below.
Three Kinds of Stumbling Block Logic
In its cleanest form, the stumbling block logic asserts that if
the stumbling block PTAs were forbidden, global free trade
would be achieved, but that since they are permitted, global
free trade becomes impossible. Weaker forms of this thesis

are put forward in the help-or-hinder literature (for example, PTAs may slow the achievement of global free trade),
but the desire for clarity has led the profession to focus on
the strong form.
In our opinion, only three forms of stumbling block
logic are currently relevant to real-world policy analysis:
the preference-erosion (exploitation), goodies-bag, and
cherry-picking variants. (Many more will undoubtedly be
illuminated in coming years.) For simplicity’s sake, these
possibilities are demonstrated under the naïve but transparent assumption that national governments choose tariffs to maximize national welfare.
Preference erosion, or exploitation. Starting from a world
in which all nations have MFN tariffs, the question is
whether some group of nations can raise its collective welfare above the free trade level by forming a trade bloc and
thus exploiting other nations. If the answer is “yes,” that
bloc is a stumbling block on the road to multilateral free
trade because the members would veto global free trade as
undermining their exploitation of third nations.
In trade models, the answer is almost always “yes,” but
the answer may depend on the level of MFN tariffs when
the bloc is formed.8 Given Smith’s certitude (briefly, that all
parties to a preferential trade arrangement benefit) and
Haberler’s spillover (postulating that third nations must
lose from such an arrangement), some combination of
nations is bound to be better able to exploit third nations
by acting as a bloc. This is almost trivially true if the bloc
can violate its WTO tariff bindings by raising external tariffs. After all, the bloc as a whole has more buying power
than its constituents do individually, so it can better exploit
foreigners. Less obvious, but equally true, is that stumbling
blocks can be found even when external tariffs are maintained (as has been the case for all the major postwar
PTAs).
Consider the simple model presented in chapter 3 of
this volume, with three symmetrical countries (Home,
Partner, and Rest of the World, or RoW) and three goods.
Home imports Good 1 and exports Good 2 to Partner;
Partner imports Good 2 and exports Good 1 to Home; and
Rest of the World exports Goods 1 and 2 to Home and
Partner, respectively, and imports Good 3 from both (see
figure 3.1, in ch. 3). The first welfare theorem tells us that
global free trade is efficiency enhancing (a move to the first
best), and symmetry ensures that each nation receives an
equal slice of the gains.
This conclusion, however, can be reversed when we start
from the situation in which Home and Partner have
formed a PTA by eliminating tariffs among them. Taking
the PTA as the base case, a move to global free trade eliminates the preference margin (P' – PFT) that Home exporters
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Figure 6.1. Net Welfare Effects, Preferential Trade
Agreement to Global Free Trade
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Figure 6.2. Relationship between MFN Tariffs and Home
Welfare
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enjoyed in Partner, thereby leading to a terms-of-trade loss
of area C1' and a trade-volume loss of C2' (figure 6.1, lefthand panel).
On the import side, because of lower internal prices,
from P' to PFT, global free trade would win Home an additional trade volume gain of area A', a terms-of-trade
improvement with respect to Partner exporters of area C1',
and a terms-of-trade loss on imports from RoW, shown as
area B' (right-hand panel). Global free trade would also
improve Home exporters’ market access to RoW, and this
would boost Home welfare by area D'. Overall, the net welfare change of moving from the PTA to global free trade
is – C2' – B' + D' + A'; the sign of this is ambiguous.
It is straightforward to show that, in a simple model
with linear demand, a low MFN tariff and a PTA with zero
internal tariffs generate gains for the trade partners that
exceed those from free trade. (This is shown in figure 3.2,
in ch. 3; see Baldwin 2009, box 4, for further details of the
model.) Figure 6.2 presents the Home welfare levels for different values of the MFN tariff.
For initial MFN tariff levels that are sufficiently low, we
see that Home’s welfare is higher with the PTA than it is
with global free trade, even though Home would have
agreed to global free trade starting from the initial situation without the PTA. (The line marked MFN is completely below the line marked “global free trade,” but the
PTA line is above the global free trade line for sufficiently
low tariffs.)
Intuitively, the PTA allows Home to exploit RoW both
on the import side (by pushing down the price it pays RoW
exporters of Good 1) and on the export side (by raising
the price in Partner at the expense of RoW exporters of
Good 2). The move to global free trade undoes these two
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Source: Author’s elaboration.
Note: Home welfare is plotted against the most favored nation (MFN) tariff
for three trade regimes: MFN (all nations impose the same MFN tariff T on
all goods); PTA (Home and Partner form a preferential trade agreement,
PTA); and global free trade, which is the MFN regime with T = 0. The
parameters chosen are a = 1, b = 1/2; the qualitative results are unaltered
for other choices of parameters. Note that T = 1/4 is the prohibitive tariff
with a = 1, b = 1/2. In ad valorem terms, the Viner crossing occurs at a
tariff of about 27 percent of the free trade price, and the ad valorem tariff
threshold for a stumbling block occurs at about 9 percent; the prohibitive
tariff is about 42 percent for these parameter values.

forms of exploitation, but in exchange, it provides better
access to the RoW market and more liberalization in
Home’s import market.
When the initial tariff T is low, the market access and
home liberalization gains are modest, and so the net effect
is negative. In other words, the basic logic of the stumbling
block result turns on the way that a PTA allows the PTA
partners to exploit excluded nations.
The model presented here is very special, but the heart
and soul of the stumbling block effect—the exploitation of
excluded nations—is a general result, and one that is surely
an important consideration in the real world.
The opposition of small developing nations—especially
those that benefit from European Union (EU) unilateral
preferences—to agricultural liberalization in the WTO
Doha negotiations is a classic example of the preferenceerosion stumbling block. Had the EU not unilaterally
granted preferences to these nations, they would probably
have been pushing for opening of the EU market in sugar
and other goods.
Goodies bag. The goodies-bag version follows closely the
fundamental economic logic of the preference-erosion
stumbling block.9 Briefly, the rents corresponding to
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Smith’s certitude can be thought of as a set of “goodies”
that can be used by one or both PTA parties to buy
noneconomic benefits from its partners. Because the size
of noneconomic benefits that can be “purchased” is linked
to the richness of the goodies bag—that is, the margin of
preferences—PTA members have an extra incentive to
maintain high margins of preference by avoiding multilateral liberalization. The goodies-bag logic, however,
extends to a far greater range of issues than the tariffs that
are the focus of the preference-erosion stumbling block. In
the case of a PTA between very large and very small
nations—a case that is extremely common in the new century (e.g., the United States and Costa Rica; Japan and
Singapore)—the large country’s interest in the PTA can
hardly be thought to be preferential market access.
The EU, for example, grants extensive preferences to its
members’ former colonies by using the justification of
international solidarity. In other words, the economic gains
to the EU’s partners count as a plus inside the EU because
they advance one of the EU’s noneconomic objectives—
fostering development. Similarly, but more explicitly, the
United States justifies many of its PTAs with small, poor
nations on the basis of noneconomic objectives, typically,
antidrug or antiterrorism policies.
The earlier discussion illustrated how the desire to safeguard rents created by a PTA could make a nation reject
global free trade when it would have embraced MFN free
trade without the PTA. The goodies-bag stumbling block
logic amplifies this mechanism by making both nations
interested in each other’s export rents—the area corresponding to C1' in figure 6.1, with the link operating through the
pursuit of noneconomic (in the narrow sense) objectives.
Cherry picking. An entirely distinct mechanism is at
work in the cherry-picking stumbling block.10 Assume
that the trading environment is marked by both intraindustry trade in differentiated products and interindustry
trade. In this world, trade liberalization will produce gains
from trade because of the variety effect in the differentiated product sectors (as in Helpman-Krugman models)
and because of comparative advantage effects. The comparative advantage gains, however, come bundled with
politically difficult effects on domestic factor prices, which
will be lower (e.g., lower wages).11 Now suppose that two
large nations have similar factor endowments. If they form
a trade bloc, they will win a large share of the variety gains
that would come with global free trade, and because of
their similarity, they will experience little pain from lower
factor prices.
Taking the trade bloc as the base case, the bloc members may find a move to global free trade unattractive. It
would entail a good deal of pain in terms of factor prices

and only a modest amount of additional variety or comparative advantage gains. Depending on parameters, especially the political power of the sufferers, the gains may
not be sufficient to make global free trade attractive to the
bloc members.
Building Block Logic
Whereas many trade policy scholars, including Krugman
(1991b) and Bhagwati (1991), worried that regionalism
was a stumbling block to global free trade, others, such as
Summers (1991) and Bergsten (1991), viewed regionalism
as a largely benign or even constructive force in the world
trade system.
Here, we consider the economic logic of the assertion
that PTAs can foster multilateral liberalization. There are
four main arguments in the literature. We begin with the
one that permeates the rationales used by countries that
simultaneously pursue regional and multilateral liberalization: the notion that preferential liberalization creates a
political-economy momentum that makes multilateral liberalization easier (and vice versa).
Juggernaut. According to the juggernaut building block
logic, liberalization begets liberalization. The logic comes
in two parts that are most easily explained in the context
of multilateral liberalization. When the GATT began in
1947, import duties were high worldwide, since they had
been set without international coordination during the
tariff wars named for the U.S. Smoot-Hawley Act. The tariffs balanced the supply of and demand for protection in
the “political market” of each nation separately. The main
demandeurs of import protection were import-competing
firms and the workers they employed. Government was
the supplier of protection, but concern for the country’s
general economic well-being meant that the government
would set the protection level below what was lobbied for
by special interests (the supply of protection being not
perfectly elastic).
Starting from this situation of uncoordinated tariff
setting, announcement of an MTN based on the principle of reciprocity alters the array of political forces inside
each participating nation. The central point is reciprocity, which converts each nation’s exporters from
bystanders in the tariff debate to antiprotectionists. For
exporters, lobbying against domestic tariffs becomes a
means of lowering foreign tariffs. Because the MTN
rearranges the political-economy forces inside each
nation, all governments find it politically optimal to
choose tariff levels that are lower than the unilaterally
optimal tariffs.12 This is the first part of the juggernaut
theory.13 The logic is not new.
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Informed observers have long known that the GATT’s
reciprocal MTNs mostly had to do with helping nations
internalize a political-economy externality inside their own
polities, making it easier for national politicians to put
together a national coalition in support of freer trade.
Writers such as Robert Baldwin (1970, 1985) and Destler
(1986) are explicit on this point, but historical accounts of
the Cobden-Chevalier Treaties show that the use of external trade deals to realign domestic political forces was very
much in the minds of nineteenth-century thinkers (Irwin
1996, 96). Even Krugman writes that “the process of multilateral negotiation . . . sets each country’s exporting interests as a counterweight to import-competing interests; as
trade negotiators bargain for access to each others’ markets, they move toward free trade despite their disregard for
the gains from trade as economists understand them”
(Krugman 1991b, 17).
The second part of the juggernaut logic concerns the
effects of the tariff cuts on openness. The cuts make all
nations more open: export sectors expand with the foreign
tariff cuts, and import-competing sectors contract with
domestic tariff cuts. Assuming that political influence is
linked to industry size, this economic relandscaping
strengthens proliberalization forces and weakens antiliberalization forces in all nations—although, of course, such
industrial restructuring takes years. In other words, the initial reciprocal tariff cuts start a liberalization juggernaut
rolling. Because of the economic relandscaping that occurs
during the phase-in of the initial tariff cuts, all governments find that their politically optimal tariff in the next
MTN is below the levels that they found politically optimal
during the previous MTN. These fresh tariff cuts continue
the relandscaping, and the juggernaut continues to roll forward. Once the liberalization juggernaut starts rolling, it
crushes all tariffs in its path.14
To the extent that regionalism can start the juggernaut
rolling, PTAs can serve as building blocks.15 The precise
mechanism is a simple extension of the juggernaut logic.
PTAs reconfigure members’ economies, making export
sectors larger and import-competing sectors smaller. Thus,
the PTA can alter the member governments’ stance toward
MFNs, making it politically optimal to cut MFN tariffs to
levels that would not have been politically optimal without
the PTA. Of course, if a PTA results in higher external tariffs (as in the case of the EU’s agriculture tariffs), then it
can start the juggernaut rolling backward.
The basic idea is presented in figure 6.3. The two curves,
FE (free entry) and GFOC (government first-order condition), show how the size of the import-competing sector
depends on the tariff (free entry) and how that tariff
depends on the size of the import-competing sector (n, for
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Figure 6.3. Juggernaut Logic
tariff (T )
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Eo
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GFOCMFN
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size of importcompeting
sector, n

Source: Author’s elaboration of figure 4 from Baldwin 2006.
Note: FE, free entry; GFOC, government first-order condition; MFN,
most favored nation.

number of firms), via politics. The politically optimal
tariff choice, which takes as given the size of the importcompeting sector, is plotted as GFOCunil, the solution to
the government’s first-order condition without MTN. The
politically optimal tariff rises with n because the larger the
import-competing sector, the higher the political benefit
from a marginal increase in the tariff. The free entry curve,
FE, relates the equilibrium number of firms to the tariff. As
the tariff rises, more firms find it optimal to enter the market. These two relationships assume that the government
and firms are shortsighted and that the government chooses
T, taking n as given, while firms choose n, taking T as given.
Note that the figure only captures the size of anti-trade
forces; the size of the pro-trade export sector is suppressed
to avoid the need for a three-dimensional diagram.
To see the two steps of the juggernaut effect, note that
announcement of the MTN shifts the GFOC curve to
GFOCMTN. This curve is lower because the government finds
it politically optimal to set a lower tariff for any given level of
n when domestic protection is linked to foreign protection
via reciprocity. As drawn, the new long-run equilibrium
Efinal entails free trade, but since entry and exit occur slowly,
the tariff and the state of the import-competing industry do
not jump to Efinal. The figure illustrates one possible adjustment path. Each MTN results in an instantaneous drop in
the tariff, but slow entry and exit mean sluggish movement
of the state variable, as indicated by the horizontal arrows.
The juggernaut effect acts as a building block if the PTA
reduces the importance of import-competing industry in
governments’ objective functions. In many models, a PTA
between Home and Partner does reduce the size of the
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Home import-competing sector, and then PTAs would be
building blocks on the road to global free trade.
The FE curve in figure 6.3 was drawn for symmetric
MFN tariffs. When the PTA is signed, the FE curve rotates
inward, as shown in figure 6.4, because the additional competition from Partner producers lowers the Home price
facing import-competing firms, and some of them exit.
Consequently, the GFOC under reciprocal trade will yield a
lower MFN tariff after a PTA (point E2) than before (point
E1). Of course, if the PTA somehow increases protection of
the Home import-competing sector, the effect is reversed,
and the PTA acts as a stumbling block.16
Frankel and Wei momentum. Frankel and Wei (1998)
illustrate another juggernaut-like mechanism. In their
model, imperfect information makes workers uncertain as
to whether they will win or lose from global free trade. Since
a PTA is an intermediate form of liberalization, the authors
show that a PTA could be politically feasible even when
global free trade would not be. After the PTA is signed, the
nation’s true comparative advantage is revealed, and workers
now know whether they will win or lose from free trade. If
the parameters are chosen carefully, the certainty resolution
may mean that global free trade is politically feasible only
after the PTA. Thus, the PTA is a building block, and since it
operates by altering the political-economy landscape, it
can be thought of as a momentum-generating mechanism.
The juggernaut logic exploits the fact that nations do have
preferences about trade arrangements, in the way that individual consumers have preferences about consumption
Figure 6.4. Juggernaut Building Block Logic
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Source: Author’s elaboration of figure 4 from Baldwin 2006.
Note: FE, free entry; GFOC, government first-order condition; PTA,
preferential trade agreement.

bundles. The nature of the proposed trade deal can affect a
nation’s ranking of choices (unilateral versus reciprocal, for
example). These rankings, unlike the rankings of a standard
consumer, are path dependent because historical liberalization can affect the current political strength of various protrade and anti-trade special interest groups. A number of
building block arguments assume, however, that nations, like
consumers, have exogenous preferences about outcomes. We
next consider the easiest of these arguments, which assumes a
representative consumer and a government that acts to maximize the individual’s well-being.
Kemp-Wan theorem. The assertion that trade blocs may
be building blocks in a static world is as easy and as general
as the assertion that they may be stumbling blocks. Starting
from a world in which all nations have MFN tariffs, the
question is: can some group of nations always raise its collective welfare by forming a trade bloc? If the answer is
“yes,” then a piecemeal enlargement of the bloc will raise
bloc members’ well-being monotonically. Bloc members
attain the highest welfare when all nations are part of the
bloc. In this world, the formation of a single bloc should
trigger a domino effect that leads to worldwide free trade.
As seen in chapter 3, the Kemp-Wan theorem tells us
that the answer to the above question is always “yes” when
nations have access to international lump-sum transfers
(Kemp-Wan 1976) or to a complete set of commodity taxes
and subsidies (Dixit-Norman 1980). Kemp and Wan
(1976), in probably the first formal contribution to the
building block–stumbling block discussion, make exactly
this point. (See Aghion, Antràs, and Helpman 2007 for an
elaboration of the Kemp-Wan argument that uses modern
cooperative game theory concepts.)17
Although the Kemp-Wan building block logic is flawless,
it falls down in the face of the real-world problem that
nations do not have access to massive lump-sum transfers.
Indeed, the assumption that such international transfers are
a realistic possibility basically assumes away most of the
core difficulties facing the international trade system (and
international relations more broadly). Without international transfers, the logic of preference-erosion stumbling
blocks and cherry-picking stumbling blocks suggests that in
many blocs, some members would eventually veto some
enlargements.
Veto avoidance. The preference-erosion stumbling block
logic discussed above rests on the fact that bloc members
can veto the move to global free trade. The veto-avoidance
building block logic points out that, although bloc members can veto multilateral trade liberalization, they cannot
veto further PTAs that may eventually eliminate all tariffs
globally. The explosion in the number of PTAs among
small nations witnessed in the new century may very well
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be attributable to a combination of the juggernaut effect
and veto-avoidance logic.18
We start by considering the development of an extremely
common form of regionalism, hub-and-spoke PTAs. Here,
one partner (e.g., the United States, the EU, or India) has a
network of radial bilateral PTAs with some of its trading
partners, but these trading partners do not have PTAs with
each other. Simplicity dictates our continued use of the
symmetric framework shown in figure 3.2 in chapter 3, so
we arbitrarily bestow hub status on Home.
Roughly speaking, Home found the bilateral PTA with
Partner attractive because the improved market access for
Home exporters in Partner’s market more than outweighed the potential welfare losses from trade diversion in
Home’s import market. This suggests that Home might
also find a second bilateral PTA with RoW to be welfare
enhancing.19
As it turns out, in the PTA diagram framework, Home
always gains from signing a second PTA with RoW. Intuitively, the point is that Home gains the same preferential
market access as it did from the first PTA, and it undoes the
potentially harmful trade diversion by fully liberalizing its
import market. To see this in more detail, we reinterpret
figure 6.1. On the export side, Home’s second PTA wins its
preferential access to RoW’s market without giving up its
preferences in Partner; this has a net welfare value of areas
D' + C1' + C2' in the left-hand panel.20 On the import side,
the second PTA brings the price in Home’s market for
Good 1 to the global free trade level, PFT. The welfare
impact of this is the positive trade volume effect area A'
plus the conflicting terms-of-trade effects, areas –B' and +
C1'. (See Baldwin 2009, box 5, for a mathematical proof.)
Would RoW accept Home’s offer of a second PTA? As it
turns out, RoW gains from such a PTA as long as T is not
too high (see Baldwin 2009 for details). That is, the huband-spoke situation is better for RoW than the initially disadvantaged position, when it was excluded from the
Home-Partner PTA. On the export side, a PTA with Home
would improve RoW’s market access a great deal (its
export price would rise from the depressed level of P'– T to
the free trade price, PFT). The liberalization on the import
side would have the usual positive trade volume effect and
conflicting terms-of-trade effects, identical to those experienced by Home in its first PTA.
Plainly, Partner will be harmed by the formation of the
hub-and-spoke system around Home; its preferences in
Home are eroded, and it receives nothing in compensation.
Partner would thus like to veto Home’s second PTA, but
except in extraordinary circumstances, third nations cannot veto PTAs. The main exception is customs unions, but
functioning customs unions are quite rare in the modern
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world. Customs unions require supranational decisionmaking capacity to keep all external tariffs in line in the
face of changes in antidumping duties; special unilateral
preferences to third nations, such as the generalized system
of preferences; and tariff changes in multilateral trade
talks. The groups of nations that manage such coordination are of just two types: the EU, and nations involved
in superhegemon relations (e.g., France and Monaco;
Switzerland and Liechtenstein; and the South African Customs Union). Given that the real world is covered with
hub-and-spoke trade arrangements, we assume henceforth
that Partner has no veto over Home’s PTA policy, and the
hub-and-spoke system is indeed set up.
The story, however, is not finished. As it turns out, the
two spokes may find a spoke-spoke PTA to be advantageous, and this would achieve global duty-free trade.
(Trade, however, would not necessarily be free because of
the exclusion of various sensitive sectors, rules of origin,
and cumulation.)
The hub-and-spoke PTA puts Home in an enviable
position, giving it the benefits of free trade for its imports
and preferential market access for all of its exporters. In
this sense, hub-and-spoke bilateralism might be thought of
as another example of the preference-erosion stumbling
block logic: Home would veto WTO talks aimed at achieving global free trade. This simple world, however, can
attain global duty-free trade without multilateral talks—a
PTA between Partner and RoW would do the job. So,
would Partner and RoW be interested in a PTA?
Taking hub-and-spoke bilateralism as the point of
departure, the spokes (in this case, Partner and RoW)
clearly have a very different view of global free trade than
does the hub. A move to global free trade would do nothing
to erode Partner’s preferences in Home, since those were
already eroded by Home’s second PTA. For Partner, the
shift to the global free trade regime would involve a standard exchange of market access with RoW; Partner would
see its export price to RoW rise from P' – T to PFT for
Good 3, and RoW would see a symmetric border price rise
for its exports of Good 2 to Partner (see figure 3.2) The
attendant liberalization of the two nations’ import markets would have the usual conflicting trade volume and
terms-of-trade effects, but overall, the two nations could
find the exchange to be welfare enhancing. In fact, Partner
and RoW would always prefer global free trade to the huband-spoke situation.
This is certainly not to be taken as a general result. It
does, however, illustrate how regionalism could be a building block in a world in which overall free trade would be in
the interest of all nations, but achievement of the goal is
blocked by nations that fear erosion of their preferences.

130

Richard Baldwin and Caroline Freund

Related Logics: Induced Liberalization and Protection
Before ending this review of the helps-or-hinders literature,
it should be useful to cover two economic mechanisms that
link PTAs and MFN tariffs without formally making the
connection with multilateral trade talks. Both consider the
impact of PTAs on a nation’s MFN stance in the absence of
a new MTN. The first mechanism links PTAs to unilateral
MFN liberalization; the second looks at how a PTA can
lower or raise a nation’s effective MFN tariff rate.
Unilateral liberalization. The building block logics
examined earlier directly address the issue of whether PTAs
help or hinder the attainment of global free trade. Here, we
look at a related but logically distinct question: what is the
impact of a PTA on the tariffs a nation would find unilaterally optimal to impose on third nations? Intuitively, the
question is whether preferential tariffs are complements to
or substitutes for MFN tariffs.21 The easiest way to organize
the various mechanisms is to start from the Meade (1955)
formula for the welfare impact of any trade policy change
in a Walrasian economy:
Net home welfare effect = (p – p*)dM – (M)dp*

(6.1)

where p and p* are the vectors of internal and border prices
(and p – p* = T, the tariff), M is the vector of bilateral
imports (exports are negative imports), and dM and dp*
are the vectors of changes in bilateral trade volumes and
border prices, respectively.
A nation choosing its bilateral tariffs optimally would
view this formula as a first-order condition and set it
to zero to find its optimal tariff. The optimal bilateral
tariffs are:
⎛ dp* ⎞
Tod = M od ⎜
⎟
⎝ dM ⎠od

(6.2)

where o indicates the origin nation and d the destination
nation (the nation choosing the tariffs). In general, anything can happen to Tod when the nation signs a free trade
agreement, because, according to the Slutsky equation, the
direct and cross-good income and substitution effects of the
PTA-induced price changes could raise or lower the righthand side of the equation (6.2). Real income is expanded
because the price of the preferential good fell, raising
demand and hence the optimal external tariff. However,
there is also substitution toward the low-cost preferential
good, reducing demand for other foreign goods and pushing the optimal external tariff down. Attempts to resolve the
inherent ambiguity have led to the emphasis on several economic mechanisms in the literature.
Preferential and MFN tariffs as complements. If the PTAinduced price changes have little impact on the equilibrium

slopes of the third-nation import supply curves, Tod is
likely to fall because PTAs typically reduce PTA members’
trade with third nations (Harberler’s spillover); that is, Mod
is likely to fall. For example, in the simple PTA diagram
model presented in figure 3.2 in ch. 3, the import supply
curves are linear, and so dp*/dM does not change with
preferential liberalization. However, Haberler’s spillover
effect lowers third-nation trade (Mod), and so Home’s optimal tariff on RoW exports falls.
Another mechanism that yields complementarity turns
on the general principle that taxes become more distortionary when the variance of rates across products
increases. This is termed the uniform tax rate principle,
and it is a feature of many economic models, especially
when administrative and enforcement considerations are
taken into account. It explains why most nations impose
fairly even indirect tax rates across products. Since the PTA
automatically makes the import tax structure more
uneven, there is some presumption that the PTA makes
the third-nation tariffs more distortionary. In models
where this is true, nations are likely to lower third-nation
tariffs when they reoptimize their trade tax structures. That
is, PTAs encourage nations to reduce applied MFN tariffs.
Preferential and MFN tariffs as substitutes. The most obvious mechanism that suggests the substitutes result (i.e.,
nations find it optimal to raise third-nation tariffs after
having signed a PTA) concerns the market power of the
new bloc. If the PTA allows PTA members to better coordinate their third-country tariffs, the members are likely to
raise external tariffs because they will have more purchasing
power than before. This effect is only likely to be relevant in
customs unions, where countries set tariffs jointly. Even so,
two fairly unrealistic assumptions are required: that the governments share sufficiently similar objective functions, and
that their external tariffs are not subject to WTO bindings (or
that they are willing to violate their WTO commitments).
Since most of the effective PTAs are among developed countries whose tariffs are almost universally bound at near-zero
levels (apart from a few low-volume items) and since such
countries rarely violate their WTO bindings, this mechanism
is probably of little real-world relevance except for a few commodities (agriculture before the Uruguay Round) and a few
low-trade-volume PTAs among developing countries.
Imported MFN liberalization and protection. A closely
related line of reasoning considers the automatic impact of
PTAs on the external protection of PTA members, when
members impose different tariffs on third countries. Under
some circumstances, the PTA effectively lowers the higher
MFN tariff (imported MFN liberalization); in other circumstances, the PTA effectively raises the lower MFN tariff
(imported MFN protection).22
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The feasibility of this outcome is established by noting
that the U.S. supply at Po is more than sufficient to cover
the entire Mexican import demand (point 2 is to the right
of point 1). Note that there is a secondary effect on world
prices as the United States expands its imports. The new
price is at the intersection of the dotted MD curve and the
XSRoW curve. For simplicity’s sake, this second-order
impact is not shown in the two leftmost panels.
If one combines this imported MFN liberalization with
the juggernaut logic, the PTA can eliminate all the firms in
Mexico that would otherwise have opposed MFN liberalization. That is, Mexican industry has no interest in lobbying for the maintenance of high Mexican MFN tariffs,
which provide no protection to Mexican industry. In the
case at hand, the Mexican government signed a vast array
of PTAs to exchange its now politically useless MFN tariffs
against preferential access for its exporters.
Since developed countries (the North) tend to have
much lower MFN tariffs on most manufactured goods
than developing countries (the South), the mechanism
suggests that an important implication of North-South
PTAs for the world trading system is their potential to
lower the southern country’s resistance to further liberalization. Given that most of the South does not participate
in MTN tariff-cutting exercises on the basis of reciprocity,
the North-South PTAs are one of the few ways of triggering
juggernaut effects in developing countries.
Rules of origin and imported MFN protection. The opposite result, in which a PTA imports MFN protection to a
country with low MFN tariffs, can occur when highly
restrictive rules of origin are imposed. The argument can
be illustrated with reference to NAFTA. Since the first U.S.
foray into regionalism, the 1965 U.S.–Canada Auto Pact,
U.S. and Canadian rules of origin on autos have been

A good example of imported MFN liberalization can be
found in North-South PTAs. The concept can be explained
intuitively with reference to Mexico’s experience. In 1994,
Mexico, along with Canada and the United States, formed
NAFTA, which phased in tariff cuts over 10 to 15 years.
Mexican MFN tariffs were (and still are) much higher than
U.S. and Canadian MFN tariffs, but as NAFTA brought
Mexican prices down to the U.S. internal level, domestic
prices in Mexico came to resemble those that Mexico would
have observed if it had lowered its MFN tariffs to U.S. levels.
To put it differently, the high Mexican MFN tariffs became
irrelevant because the same goods could be purchased from
the United States duty-free, and the U.S. internal price was
linked to the world price via its low MFN tariff (leaving
aside the small sectors still protected by high U.S. MFN tariffs, such as clothing, textiles, and footwear). In this sense,
Mexico ended up “importing” the low U.S. MFN tariffs.23
The argument can be illustrated more precisely by using
figure 6.5, which shows import demand by the United
States (left-hand panel), Mexico (middle panel), and the
world market for the good under consideration (right-hand
panel). The U.S. total supply curve is shown in Mexico’s
panel, for reasons that will become clear. The United States
initially imposes a zero tariff on imports from the rest of
the world, whereas Mexico imposes a tariff of TMX on
imports from both the United States and the rest of the
world. When Mexico eliminates duties on U.S. imports,
U.S.-made goods can enter Mexico duty-free. Since the
Mexican internal price is initially above the U.S. internal
price, U.S. firms sell to the Mexican market and, in doing
so, drive down Mexico’s internal price to the U.S. internal
price—which, of course, is just the world price. U.S. production entirely displaces Mexican imports from the rest of
the world, and the Mexican MFN tariff becomes irrelevant.
Figure 6.5. Imported MFN Liberalization
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highly restrictive. One of Canada’s motives in pushing for
the trilateralization of the U.S.–Mexico free trade agreement was to extend its restrictive rules of origin to Mexico
and thereby avoid the undermining of the Auto Pact. The
rules of origin forced Mexican-based car producers to
import parts and components from the United States or
Canada instead of from third countries. As before, NAFTA
equalized U.S. and Mexican internal prices, but this meant
that the Mexican prices were linked to the world prices via
the higher MFN tariffs in Mexico’s partners. In this way,
“imported MFN protection” occurred. NAFTA, with its
rules of origin, had effects that mimicked a rise in the
Mexican MFN tariffs to U.S. and Canadian levels.
Although the distortionary impact of rules of origin is
limited by the level of the MFN tariff, the all-or-nothing
feature of rules of origin for final goods can lead to large
effective rates of protection. For example, if a US$20,000
NAFTA-origin automobile pays zero tariff and the same
non-NAFTA auto would pay 5 percent, a rule of origin
stipulating that a particular component must be made
within NAFTA could make it economical to pay up to
US$1,000 more for the local versus the imported component. Although the distortion in the final good market is
limited to 5 percent, the distortion in the component market can be much larger. (This distortion represents the traditional logic of effective rate of protection.)
Bargaining-Model Stumbling Block–Building Block Logic
The stumbling block–building block mechanisms discussed
earlier resonate strongly with real-world considerations
because they take advantage of the simple institutional features of real-world tariff cutting in PTAs and MTNs. This,
however, is not how big-think regionalism started reasoning
about the issue (Krugman 1991b, 1996).24
When Krugman wondered how regionalism would
affect the GATT, the tool he grabbed for was simple
bargaining-game theory, with two countries that are considering setting tariffs cooperatively (under GATT), or
noncooperatively (Nash tariffs). As figure 6.6 shows, both
countries prefer the cooperative outcome. Krugman
observes, “Trade bargaining . . . is characterised by a Prisoners’ Dilemma. This Dilemma arises in part from the terms
of trade effect of conventional optimal tariff analysis, but
also (and presumably in practice mostly) from the effect of
each country’s tariff on the other country’s producer interests” (Krugman 1996, 72). He goes on to invoke all the
usual theorems of repeated games to think about the building block–stumbling block issue and concludes, “Trade liberalisation must be supported by the belief of countries that
if they cheat they will lose from the subsequent collapse

Figure 6.6. An Economic Theory of the GATT
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of the cooperative outcome” (Krugman 1996, 72).25 The
crux of his analysis is to examine the impact that an
exogenously formed PTA has on the costs and benefits of
cheating.
Much of Krugman’s reasoning is informal, so it is worth
spelling it out explicitly. The whole analysis turns on three
equilibrium welfare levels:
• WGATT is the level of a nation’s welfare with global cooperation (GATT tariffs)
• WNash is national welfare under noncooperative tariffs
• Wcheat reflects the nation’s welfare when its government
“cheats”—that is, chooses a tariff to maximize its own
welfare when the foreign government embraces its
GATT tariffs.
There are two logical steps in the approach. The first step
consists of the obvious point that, from a global perspective, tariffs are worse than a zero-sum game. Therefore,
some form of cooperation could be Pareto improving, yet
nations have an incentive to cheat. Formally, this is a prisoners’ dilemma, and it arises when Wcheat > WGATT > WNash.
The second step involves a dynamic game that models the
circumstances under which cooperation is sustained. As
Krugman notes, cooperation is self-enforcing when
the gains from cheating are more than offset by the
losses from the (infinite) punishment. Taking d as the discount factor, the present value of cooperating forever is
WGATT/(1 – d ). If cooperation is to be sustained, its value
must exceed the one-period gain from cheating, Wcheat,
plus the present value of the infinite sequence of the Nash
outcomes that are felt in the next period, after the foreigners realize that cheating has occurred, d WNash/(1 – d ).
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Clearing the (1 – d ) terms, the condition for self-sustaining global free trade is:
WGATT > (1 – d )Wcheat + d WNash
In words, each nation compares the value of welfare
under cooperation with a weighted average of the cheating
outcome and the Nash outcome.
The contribution of this approach comes in considering
how a PTA changes the three levels, Wcheat, WGATT, and
WNash. Krugman (1996) asks whether the formation of a
trade bloc among nations makes them more or less able or
willing to cooperate. His answer is that it can cut either way.
Krugman’s core insight—one that has been followed up
in a dozen subsequent articles—is that PTAs typically act
to reduce their members’ trade with the rest of the world
and so reduce both the cost and the benefit of cheating.
Since these work in opposite directions, some bargainapproach papers find that PTAs are building blocks (i.e.,
they make cooperation more likely), whereas others find
they are stumbling blocks.
This approach works well for explaining strategic interactions among private agents, but it may be less useful for
explaining trade negotiations among large countries. In
particular, it requires two assumptions: that the cheating
period is long enough to make it tempting, and that punishment can be usefully modeled as consisting only of tariff
changes. Since tariff changes are immediately observable,
the first assumption is problematic unless partner countries are very slow to respond, which may well reflect policy
in small developing countries. Punishment is likely to
include more than just tariffs; it may affect external development aid, treatment of expatriates, migration, military
aid, political support in the international arena, participation in the North Atlantic Treaty Organization, and other
concerns. With a shorter period of deviation and more
tools of punishment available, as is the case for large developed countries, it is therefore likely that all welfareimproving agreements are enforceable. Thus, the effect of
PTAs on the cost and benefit of deviating from cooperation
is unlikely to have a first-order impact on multilateral
cooperation when the major countries are involved. This
type of model may help explain why some agreements
among developing countries are never implemented and
why some do not survive when external conditions change.
Other Links from PTAs to MTNs
A number of points made in the literature do not fit neatly
into the stumbling block–building block framework as we
have delineated it. One line of reasoning views a nation’s
MFN tariffs, or its stance favoring or against multilateral
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cooperation, as depending on the strength of various
domestic special interest groups. The question here, in the
big-think framework, is whether a PTA weakens or
strengthens pro-trade and anti-trade interest groups. At
one end, Winters (1993) argues that regionalism (e.g., in
the EU, on agriculture) strengthened the hand of protectionists, since it worsened Olsen’s asymmetry (which
holds that winners from protection are few in number and
are easy to organize, whereas losers are dispersed, numerous, and difficult to organize politically). Winters terms
this the “restaurant bill” problem. Just as diners at a table
where the bill will be split equally tend to order too much,
the EU tended to grant too much protection to farmers. At
the other end, Richardson (1994) and Panagariya and
Findlay (1994) argue that a PTA tends to dilute the influence of special interest groups via various mechanisms.
Another important line of thinking asserts that the formation of PTAs creates forces that induce nations to begin
or complete multilateral trade talks. For example, Lawrence
(1991), WTO (1995), and Sapir (1996) all argue that the
threat of regionalism was a critical element in inducing
GATT members to initiate the Uruguay Round and to
accept the final Uruguay Round agreement. Bergsten (1996)
dubs this effect “competitive liberalization” and asserts that
regionalism fosters multilateralism, and vice versa. Formalizing regional agreements as a force for competitive liberalization, Saggi and Yildiz (2008) study the role of PTAs in
multilateral liberalization in the presence of a nondiscrimination constraint, such as the MFN rule in the WTO.
They show that if PTAs are not permitted, a country with
special interests aligned against free trade may oppose a
multilateral free trade agreement because it can ride for
free on the liberalization efforts of others. Nondiscrimination means that when any small group of countries liberalizes, all WTO members benefit from lower tariffs on
their exports. The threat of PTAs can reverse that situation
by offering the liberalizing countries a way to stop the outsider from free riding. In this model, competition to the
multilateral system in the form of PTAs can make multilateral free trade feasible when it would not be feasible in
the absence of that competition.
A somewhat related idea, which has not been formalized, is that PTAs are a testing ground for the GATT/WTO
(Bergsten 1996; Lawrence 1996). The prime example here
is the EU, which dealt with deeper-than-tariff-cutting liberalization for decades before the issues arrived on the
GATT agenda in the Tokyo and Uruguay Rounds. (See
Ludema 1996 for a partial formalization of this idea.)
Another line of thinking suggests that PTAs can provide
commitments that boost the credibility of a country’s policy
reforms (Fernandez and Portes 1998). This was explicitly
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mentioned by Mexico in its request to the United States for
an FTA and has been highlighted as an important reason that
Eastern European countries have been keen to join the EU.
Finally, studying how regionalism affects multilateralism
is not the only way to look at the relationship between the
two. A few authors have examined it from the other direction: how multilateralism affects regionalism. Both Ethier
(1998) and Freund (2000a) view regional initiatives as a consequence of the success of multilateralism. Ethier asserts that
it is a benign consequence, since PTAs intensify world investment and create incentives for economic reforms in less
developed countries. Freund studies the incentives for and
the sustainability of preferential liberalization when multilateral tariffs are lower and finds that deeper multilateralism
provides greater incentives to form PTAs. The intuition
draws from the complementarity effect between internal and
external tariffs. When external tariffs are low, the loss from
trade diversion is small, but the gains to producers from
preferential access and to consumers from lower prices
remain. This reasoning could help explain, at least in part,
the large increase in PTAs since the conclusion of the
Uruguay Round and the formation of the WTO in 1995.
Regionalism Versus Multilateralism:
Empirical Evidence
The empirical literature on regionalism as a building
block or stumbling block with respect to free trade is
small, compared with the theoretical literature, but interesting results are beginning to emerge. To date, there is no
evidence that regionalism has been a major stumbling
block to free trade and some evidence that it has promoted
broad liberalization. On the question of whether regional
agreements alter countries’ willingness to move to free
trade, there is only anecdotal evidence. PTA members have
continued to participate in the WTO, with little evidence
of a distinct change in priorities. Finally, on the welfare
impact of regionalism, evidence of trade creation exceeds
evidence of diversion.
History points to complementarity between PTAs and
external liberalization. Irwin (1996) shows that bilateral
agreements during the nineteenth century induced
broader liberalization. The Anglo-French treaty of 1860
led to a host of bilateral agreements that were ultimately
linked by the inclusion of an unconditional MFN clause.
Precisely because trade diversion associated with high tariffs was costly, the French negotiated numerous such
MFN-style agreements.
Using data on trade and trade policy in 50 countries
between 1965 and 1995, Foroutan (1998) provides a general account of how countries forming regional trade blocs

have adjusted their external tariffs. She finds that both integrating and nonintegrating countries have reduced their
trade barriers, suggesting that regionalism is benign. However, Foroutan does not control for other factors that may
have induced countries to behave as they did, making it
impossible to disentangle the effects of trade agreements
from those of other global, regional, or sectoral trends.
Baldwin and Seghezza (2010) study the relationship
between preferential and MFN tariffs in 23 developed and
developing countries and find a positive relationship, suggestive of the tariff complementarity discussed earlier.
Because their dataset is a cross-section (for 2005), the
authors note that they cannot assess whether their result
arises from a causal relationship or is just a consequence of,
say, fixed effects that affect both preferential and multilateral
tariff levels. Still, their findings indicate that regionalism has
not led to significantly higher external tariffs.
Using a detailed cross-industry dataset on Argentina for
1992, 1993, and 1996, Bohara, Gawande, and Sanguinetti
(2004) examine the influence of imports from Mercosur’s
partner Brazil on Argentina’s external tariffs. They find that
increased preferential imports vis-à-vis the value added of
the domestic industry led to lower external tariffs in
Argentina, especially in industries that experienced trade
diversion. This, again, is consistent with the complementarity of tariffs. Trade diversion is costly, and to minimize
it, tariffs were lowered in precisely those industries with the
most diversion. One issue is that the study concentrates on
the effects of increases in preferential imports and does not
address the direct effect of preferential tariffs.
Estevadeordal, Freund, and Ornelas (2008) offer the
first attempt to evaluate empirically the effect of preferential tariffs on external trade liberalization in a large group
of developing countries. They examine changes in preferential tariffs and MFN tariffs in 10 Latin American countries and 100 industries over 12 years. When countries
form a PTA, they lower the tariffs they apply to each other,
but the duties on imports from outside countries can
increase, decrease, or remain unchanged. The authors look
at how countries in Latin America, where regionalist forces
have been particularly strong since the early 1990s, altered
their trade policies vis-à-vis bloc outsiders after forming
PTAs and, specifically, whether sectors with relatively large
preferences have been liberalized or protected to the same
extent as other sectors. If countries raise their external tariffs (or reduce them by less) as a result of regional liberalization, such preferential arrangements should indeed raise
concerns about the recent trend. If, instead, preferences
lead to relatively lower external tariffs, regional agreements
should be accorded a more benign reputation than they
currently have.
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The results imply that regionalism is a building block
for free trade. There is no clear evidence that trade preferences lead to higher tariffs or smaller tariff cuts, and there
is strong evidence that preferences induce a more rapid
decline in external tariffs in free trade areas. For example, if
a country that follows a strict policy of nondiscrimination
offers free access to another country in a sector in which it
applies a 15 percent multilateral tariff, the country would
tend to subsequently reduce that external tariff by more
than 3 percentage points. As in the study by Bohara and
colleagues, Estevadeordal, Freund, and Ornelas (2008) find
that the complementarity effect is stronger in sectors where
trade bloc partners are more important suppliers, which is
precisely where trade discrimination would be more disruptive. Using a similar methodology for the Association of
Southeast Asian Nations, Calvo-Pardo, Freund, and
Ornelas (2009) also find evidence that regionalism is associated with unilateral tariff reduction.
Recent studies by Limão (2006) and Karacaovali and
Limão (2008) address a related question: whether preferential liberalization by the United States and the EU hindered
multilateral trade liberalization at the Uruguay Round. In
the context of the theoretical literature described earlier,
they examine the goodies-bag stumbling block and, specifically, whether commitments to liberalize were significantly different in goods that offered preferences and in
goods that did not. These papers, however, do not take into
account the size of the preferences or the importance of
trade in the products that received preferential treatment.
Both papers find that liberalization was relatively smaller
in products where preferences were used. They argue that,
intuitively, because the United States and the EU offer preferences on a unilateral basis to extract concessions from
recipients in nontrade areas, they tend to resist liberalization to prevent erosion of preferences.
The evidence in Limão (2006) is widely misrepresented as
showing that the United States raised tariffs in the Uruguay
Round for items on which it granted PTA preferences. Of
course, this cannot be correct, since MTN market access talks
only involve tariff bindings, and the United States did not
violate any of its bindings in the Uruguay Round. Indeed, the
data show U.S. tariffs decreasing for all but 12 of the
thousands of tariff lines, defined at the Harmonized
System–8 product level in the WTO’s database. Formally,
Limão estimates an econometric model of U.S. tariff cuts
during the Uruguay Round. His famous stumbling block
finding is that the United States cut tariffs by less than his
econometric model predicted they should have on items for
which the United States had granted PTA preferences before
the Uruguay Round. In short, he shows that the U.S. preferences acted as a “slowing block,” not as a stumbling block.
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The findings of Foroutan (1998), Bohara, Gawande, and
Sanguinetti (2004), Estevadeordal, Freund, and Ornelas
(2008), and Calvo-Pardo, Freund, and Ornelas (2009)—all
of which imply that regionalism is a building block for
external liberalization in developing countries—contrast
sharply with those of Limão (2006) and of Karacaovali and
Limão (2008), who find that the United States and the EU
liberalized less during the Uruguay Round in sectors in
which preferences were granted. One reason for differing
results is that that the countries analyzed are very different.
Since the multilateral system has not enforced much tariff
reduction on developing countries, tariffs are relatively
high among that group, creating a large potential for trade
diversion. Lower external tariffs moderate that loss. The
results of the first group of researchers named above suggest that this force is important in explaining changes in
MFN tariffs of developing countries involved in free trade
areas. In contrast, Limão’s work focuses on industrial
countries. Tariffs were already quite low in the United
States and the EU at the onset of the Uruguay Round, thus
reducing the importance of this channel. In addition, the
theoretical underpinnings of Limão’s analysis, which is
used to justify the importance of preferences in NorthSouth agreements, rely on the formation of PTAs for
noneconomic reasons; preferential treatment is extended
in return for noneconomic benefits, such as cooperation
on migration, drug trafficking, or a global political agenda.
This is not the case in South-South PTAs, where the goal is
to exchange access to markets and improve regional economic cooperation.
Welfare Consequences of PTAs
A large portion of the empirical literature on trade diversion versus trade creation has attempted to provide answers
to the question of whether bilateralism is bad (see box 6.1,
above). If regionalism is moving world trade away from
natural trade patterns, thus reducing world welfare, more
diversion will be observed; if regionalism is pushing trade in
the right direction, we should observe little diversion. The
analyses also offer an indirect check on the effect of regional
agreements on trade liberalization. If regional members
tend to raise barriers to nonmembers, there should be
strong evidence of trade diversion—increased trade with
members at the expense of nonmembers. By contrast, if
regional members tend to lower barriers to nonmembers in
concert with PTAs, diversion should be limited.
Unfortunately, estimating trade diversion is no easy
task. It requires knowledge of the counterfactual: what
would have happened to trade if there were no trade agreement? Since this is unknown, assumptions must be made.
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Most studies use a gravity equation (which predicts
bilateral trade on the basis of income and other characteristics) and focus on variables that capture the extent to
which PTA partners trade more or less than would otherwise be expected.26 The key trade creation variable is a
dummy that is equal to 1 if both countries are members of
a common PTA; the key trade diversion variable is a
dummy that is 1 if one country belongs to a PTA and the
other does not. (See Frankel, Stein, and Wei 1995; Carrère
2006; Lee and Shin 2006.) A positive coefficient on the former offers evidence of trade creation; a negative coefficient
on the latter offers evidence of diversion. Overall, the message from such studies is that trade creation predominates.
In fact, a concern is that the estimates of the creation effect
may be implausibly large, as well as too dependent on the
sample of countries and variables included (Haveman and
Hummels 1998).
Magee (2008) expands on the traditional approach with
insights from the literature on the proper estimation of
gravity models. He uses panel data for 133 countries
between 1980 and 1998 and includes country-pair fixed
effects, exporter-year fixed effects, and importer-year fixed
effects to capture the counterfactual more accurately than
standard gravity specifications would. The dyad effects
pick up what is natural about the trade partners, and the
exporter-year and importer-year effects pick up countryspecific dynamics. Magee finds that the average impact of
agreements on trade flows is small, only 3 percent. Moreover, on average, trade creation dominates trade diversion
by about one order of magnitude.
Another strand of the literature uses more disaggregated data to examine specific agreements. Clausing (2001)
develops an analysis at the product level of the 1988
Canada–U.S. Free Trade Agreement (CUSFTA). Using variations in liberalization across industries to identify trade
creation and diversion, she finds that in most sectors trade
creation tends to be the rule and trade diversion the exception. Taking a similar approach, Trefler (2004) finds both
trade creation and trade diversion in CUSFTA but calculates positive welfare effects for the average Canadian.
Romalis (2007) finds that the expansion of CUSFTA to
Mexico, through NAFTA, has been trade diverting. Romalis’s
exercise is similar to Clausing’s and Trefler’s, but he uses
changes in EU trade over the period to capture what would
have happened in the absence of the agreement. Although
this might create a better counterfactual if the NAFTA countries were very similar to the EU, it could lead to overestimates of trade diversion in NAFTA if the EU’s trade with its
own new and existing trade agreement partners were to
expand more rapidly. Even so, Romalis’s results suggest that
the welfare costs of the agreement are tiny.

A different perspective is taken by Chang and Winters
(2002), who study the effects of Mercosur—a trading bloc
formed by Argentina, Brazil, Paraguay, and Uruguay in
1991—on export prices to Brazil. They find that
Argentina’s export prices increased, whereas the export
prices of countries outside Mercosur fell. These price
effects indicate that Mercosur has hurt outsiders while
helping Brazil, a Mercosur partner.27
As Krugman (1991b) shows, whether an agreement is welfare improving also depends on trade costs. To determine
whether nature plays a role in PTA formation, Frankel, Stein,
and Wei (1995) examine whether regional trade is
greater than could be explained by natural determinants—
proximity, size, per capita gross national product, common
border, common language, and so on. They find in favor of
the formation of “natural” trade blocs.
Krishna (2003) tackles the natural trade bloc question
by using detailed U.S. trade data to estimate the welfare
effects from 24 hypothetical bilateral trade agreements in a
general equilibrium framework and then correlating the
estimated welfare changes with geographic variables and
trade volumes. Neither geography nor trade volume is
found to be significantly correlated with welfare gains,
indicating that they are not good indicators of the gains
from trade, as the natural trade bloc approach would suggest. Still, Krishna finds that 80 percent of the potential
agreements he examines are welfare improving. Given the
predominance of trade creation, it is not clear that a correlation between distance or trade volume and welfare is
necessary to indicate that blocs are formed naturally. To
determine which agreements are most natural, the costs of
forming an agreement should also be included, and such
costs are plausibly lower with a neighbor or with a large
trade partner, as the relationship between the two countries is likely to be well developed.
Baier and Bergstrand (2004) develop a general equilibrium model to determine which country pairs would gain
the most from forming PTAs. They then examine whether
these dyads were actually linked by a PTA in a sample of
53 countries in 1996. They find that the likelihood of a PTA
is larger the closer the two countries are to each other, the
more remote they are from RoW, the larger their gross
domestic products (GDPs), the smaller the difference
between their GDPs, the larger their relative factor endowment difference, and the wider the (absolute) difference
between their and RoW’s capital-labor ratios. These variables predict the formation of 85 percent of the bilateral
PTAs in their sample. Their results thus offer support for the
natural trade bloc view.28 In subsequent work, Baier and
Bergstrand (2007) use the same approach to estimate the
impact of PTAs on trade flows. Their key finding is that,
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once one takes into account the endogeneity of the agreements, the positive impact of PTAs on bilateral trade
becomes more robust and much larger—in fact, five times
larger—than in estimates that take agreements as exogenous. Thus, countries seem to form PTAs when there is
much to be gained from liberalizing bilateral trade.
Proving that agreements are natural or unnatural is
daunting, as it requires an assessment of many potential
agreements and their welfare consequences—and calculating trade diversion and creation in even one agreement is
already difficult. Nevertheless, there is solid empirical support for the more general premise of the natural trade bloc
view: that trade blocs are formed by countries that have
much to gain from freer trade.
The theoretical literature on static effects of trade agreements highlights the potential costs of preferential liberalization and the possibility that trade-diverting agreements
may be more viable politically. The empirical literature is
not entirely conclusive, but it does suggest that trade diversion is not a major concern, although in some agreements
and sectors it may matter. Trade diversion may be less relevant than was initially thought because countries form
trade agreements with “natural trading partners,” where
trade creation is the norm, or because governments may
respond to trade diversion by reducing external tariffs.
Overall, the empirical literature shows that countries in
regional agreements tend to liberalize trade broadly. There
is evidence that regional agreement members tend to
reduce external tariffs, and that this is especially true of
members of free trade agreements (as opposed to customs
unions). In addition, trade diversion tends to be small or
nonexistent, which is consistent with endogenous tariff
changes that reduce costly diversion. There is, however,
some evidence that regional agreements may limit trade
liberalization in the multilateral setting.
Conclusions and Rules for PTAs
In this chapter, we have examined the effect of regionalism
on the multilateral trade system. The theoretical literature
underscores the diverse mechanisms by which regionalism
can be helpful or harmful to that system. So far, there is little evidence that regionalism is overwhelmingly bad for the
multilateral trade system, as some had feared, and there is
some evidence that regionalism is associated with general
liberalization.
To ensure that regionalism is a positive force in the
future, four ideal guidelines can be kept in mind:
1. Bind tariff rates at applied rates, leaving no room for tariff increases following a trade agreement. This measure
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prevents countries from backtracking on previous liberalization. Although this would be difficult to accomplish, it is a worthwhile goal. Tariffs in most developing
countries are set well below their bindings (by 20 to 30
percentage points!), making the term “binding” meaningless. A move toward more restrictive bindings would
make regionalism less dangerous and would give member countries a lever against a potential increase in the
political forces favoring protection.
2. Agree to lower multilateral tariffs partway, through the
use of preferential tariffs. Even though empirical work
has shown that regionalism tends to be a force for general liberalization, irrespective of restrictions, a commitment in this direction would ensure that regionalism
serves as a building block for free trade.
3. Redefine North-South agreements to incorporate
preferences from the North in response to MFN liberalization on the part of the South. In the developing
countries, where tariffs are generally higher, this
would prevent sizable diversion. In addition, it would
be far easier to implement than a range of tariffs across
various agreements.
4. Keep regional agreements open, extending eligibility to
all countries willing to follow the rules.29 This helps
ward against a global outcome dominated by a handful
of protective trade blocs.
Trade negotiators should have these guidelines in mind,
but the WTO should also do its part to ensure a positive
spread of regionalism. This can be accomplished by monitoring regional agreements among members, publishing
reports on regional agreements that call attention to bad
behavior, and securing the authority to impose more
restrictions on regional agreements.
Given the concerns about regionalism, it is important
to highlight where the long-run potential benefits can be
found. The best way to ensure that regionalism is welfare
improving is for countries to pursue serious deep integration agreements. Real resource gains are obtainable if
countries integrate labor markets, combine regulatory
institutions, harmonize standards, and cooperate extensively on trade facilitation. Removal of behind-the-border
barriers will enhance trade and welfare without the traditional costs of PTAs in tariff revenue and trade diversion.
The benefits of deep integration include real resource
gains that will accrue to nonmembers as well as members.
The focus should be on the quality, not the number, of
agreements. There is a danger, however, that the present
wave of PTAs is being generated by minor agreements that
will not produce significant benefits, especially given their
cost to the world trading system. How to achieve deeper
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integration in services, agriculture, transport, and other
sectors will be the focus of most of the remaining chapters
of this volume.

Notes
The authors are grateful for comments from Jean-Pierre Chauffour, Jaime
de Melo, and Jean-Christophe Maur.
1. Bhagwati (1993, 2008) and Panagariya and Bhagwati (1999) provide in-depth discussions of these concerns.
2. Grossman and Helpman (1995), Levy (1997), and Krishna (1998)
show that regionalism can lead to a reduction in support for multilateral
liberalization. However, Bagwell and Staiger (1999), Freund (2000b), and
Ornelas (2005b) find that the formation of a PTA can cause its members to
lower tariffs. Panagariya (2000) offers an excellent survey of the literature.
3. A tariff can theoretically be used optimally to protect an infant
industry until it is strong enough to compete. It is difficult, however, to
identify the infants that have potential to grow, and it is often difficult to
drop protection after it has served its purpose. Moreover, it is typically
politically connected sectors, rather than growing sectors, that obtain
protection.
4. The next two sections draw heavily on Baldwin (2009).
5. Bhagwati (1991, 71) ascribes the shift to the United States’ conversion to regionalism, but this contradicts the judgments of trade policy
scholars who were engaged in the details of policy at the time (Wonnacott
1987, 17; Schott 1988, 29; Whalley 1996; Hufbauer, Schott, and Clark
1994, 100). It also contradicts the facts. Bearing witness to the longstanding U.S. interest in regionalism is a string of deals that were struck,
or almost struck, in 1854, 1874, and 1911. In March 1948 the United States
and Canada concluded a secret draft protocol eliminating most tariffs and
quotas bilaterally, but this was ultimately rejected by the Canadians. In
1958, U.S. government procurement was preferentially liberalized in
Canada’s favor, and in 1965, the U.S.–Canada Auto Pact came into force.
The 1974 Trade Act authorized the U.S. president to negotiate an FTA
with Canada, and the 1979 Trade Agreements Act required the president
to study an FTA in North America.
6. See Baldwin (1993, 1997) and Serra et al. (1997) for an account of
this domino effect.
7. Krugman argued that the multilateral process had run aground
with the December 1990 failure of the Uruguay Round and was unlikely
to get afloat any time soon because the system was plagued by profound
problems. “While some kind of face-saving document will probably be
produced, in reality the [Uruguay Round] has clearly failed either to significantly liberalize trade or to generate goodwill that would help sustain
further rounds of negotiation” (Krugman 1991b, 5). Regionalism, however, was not one of those fundamental problems. “But while the move to
free trade areas has surely done the multilateral process some harm, it is
almost surely more a symptom than a cause of the decline of the GATT. . . .
The problems of the GATT are so deep-seated that it is unlikely that a
world without regional free trade agreements would do much better”
(Krugman 1991b, 20). He closed his essay with a prediction that history
falsified and with a faute de mieux view of regionalism:
The world may well be breaking up into three trading blocs; trade
within those blocs will be quite free, while trade between the blocs
will at best be no freer than it is now and may well be considerably
less free. This is not what we might have hoped for. But the situation would not be better, and could easily have been worse, had the
great free trade agreements of recent years never happened.
(Krugman 1991b, 20–21)
8. The logic of the preference-erosion or exploitation stumbling
block was demonstrated in a Walrasian setting by Riezman (1985) and
Kennan and Riezman (1990) and in a Brander-Krugman setting by
Krishna (1998) and Freund (2000a). See also Goto and Hamada (1995),

Nordström (1995), and Bond and Syropoulos (1996a, sec. 3) for examples
of preference-erosion stumbling blocks.
9. The theoretical notion was formalized by Limão (2007).
10. Levy (1997) illustrates a cherry-picking stumbling block in a highly
stylized setup, but his main result is surely more general than his model.
11. This is called the Stolper-Samuelson effect in the economic
literature.
12. More formally, without MTNs, governments maximize a politically weighted objective function that includes matters affected by the
nation’s own tariffs: profits of import-competing sectors, consumer
surplus, and tariff revenue. During the negotiations, a nation’s tariff
affects all those things, but foreign tariff levels are linked to domestic
tariffs via reciprocity, and the objective function now includes the
effect of foreign tariffs on exporter’s profits. Since this new impact is
negative (higher domestic tariffs reduce exporter’s profits via reciprocity), announcement of the MTN leads the government to find it politically optimal to choose a tariff that is lower than the politically optimal
tariff before the MTN.
13. The word “juggernaut,” defined as “any massive inexorable force
that advances crushing whatever is in the path,” stems from a British
mispronunciation of the name of the Hindu deity of the Puri shrine,
Jagannath. A festival held in Puri involves the “chariot of Jagannath,” an
enormous and unwieldy construction that requires thousands of people
to get it rolling. Once started, however, it rolls over anything in its path.
14. The juggernaut logic is from Baldwin (1994, ch. 2.5); it is elaborated in Baldwin and Robert-Nicoud (2005) and Baldwin (2006) and
formalized in part by Freund (2000b). The first part of the juggernaut
mechanism—realignment of domestic special interests through
reciprocity—has long been recognized in histories of trade liberalization—
for example, by Bergsten (1996) and Destler (2005), under the name “bicycle theory and export politics.” The point was also made by many others,
including Robert Baldwin (1985). The basic idea dates much further
back, as Irwin (1996) points out. More recently, the first half of the juggernaut logic has been studied formally by Grossman and Helpman (2001)
and by Bagwell and Staiger (2002). Juggernaut-like mechanisms were discussed independently by Hufbauer, Schott, and Clark (1994, 164) and by
Richardson (1993). Bergsten (1998) mentions an alternative source of
political-economy momentum (“modest liberalization begets broader liberalization by demonstrating its payoff and familiarizing domestic politics
with the issue”). Staiger (1995) uses a repeated game setting, with workers
moving slowly out of the import-competing sector to generate gradualism, but MTNs and GATT reciprocity play no role. Milner (1997) and
Oye (1992), working independently in the international political-economy
context, discuss mechanisms by which PTAs can create a proliberalization political-economy momentum. More recently, Hathaway (1998)
presents a similar logic in her positive-feedback model.
15. But multilateral tariff cutting may also lower tariffs to a level at
which PTAs become feasible, when previously they were not; this may
have been the case with the Canada–U.S. FTA.
16. Agriculture in Europe is a good example. Formation of the customs union realigned special interests in the European Economic Community (EEC) in a way that fostered higher agricultural tariffs. EEC tariffs
on agricultural goods were not bound until the 1990s, and so the community was free to raise its agricultural tariffs without appealing to the Article 24 exception. Since EEC tariffs were bound for manufacturing goods,
EEC members needed the Article 24 exception to establish the common
external tariff (CET), and this led them to respect the article’s requirement that the CET not be higher, on average. Roughly speaking, France
lowered its tariffs; Germany raised its tariffs; and Belgium, Luxembourg,
and the Netherlands did little, as their tariffs were initially between the
French and German levels. In this way, the formation of the EEC customs
union probably reduced the overall size of the EEC import-competing
sector in manufacturing but raised it in agriculture.
17. The key concepts are “coalition externalities” (Haberler’s spillover)
and “grand-coalition superadditivity” (global free trade is first-best). The
authors assume that one nation is the undisputed agenda setter and that
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unlimited international transfers (transferable utility, in game theory
parlance) are possible.
18. See Lloyd (2002) for a clear development of the veto-avoidance
logic. This line of thinking is one strand in the widely discussed competitive liberalization logic advanced by Bergsten (1996).
19. This is especially true given all the separability that rules Meade’s
secondary and tertiary effects (see Meade 1955).
20. Given the separability of the markets, the second FTA with RoW
would yield a price for Good 3 equal to P'.
21. Contributions to the literature that have looked at the complementarity versus substitutes effects include Riezman (1985), Kennan and
Riezman (1990), Krugman (1991a, 1991b, 1996), Richardson (1993), Bond
and Syropoulos (1996a), Freund (2000a), and Ornelas (2005b, 2007).
22. Shibata (1967), Vousden (1990), Krueger (1993), Richardson
(1993, 1994, 1995), and Grossman and Helpman (1995) are all important
contributors to or users of this line of analysis.
23. Extension of this analysis led to the proposition of the unsustainablity of FTAs. Vousden (1990, 234) argues that Home would be tempted
to lower its MFN tariff to just under that of Partner in order to recapture
the tariff revenue and that Partner would have an incentive to reply, with
the resulting race-to-the-bottom tariff making FTAs “unsustainable.”
Richardson (1995) extended and popularized this result. The main results
in Shibata (1967), Vousden (1990), and Richardson (1995)—the irrelevance of rules of origin and the unsustainability of FTAs—are of little relevance to real-world policy concerns. (Rules of origin are at the heart of
many current policy debates, and FTAs, not customs unions, are by far the
most prevalent form of PTA.)
24. This approach came to be known as the terms-of-trade approach
after Kyle Bagwell, Robert Staiger, and their students formally modeled
the issues, starting with Bagwell and Staiger (1993). For examples of this
sort of application to regionalism questions, see Bond and Syropoulos
(1996b); Bond, Syropoulos, and Winters (1996); Campa and Sorenson
(1996); Yi (1996); Bagwell and Staiger (1999); Conconi (2000); Conconi
and Perroni (2000); Freund (2000b); and Ornelas (2005a, 2007).
25. This is not a new point. It is very clear in the discussion of Johnson
(1953) but probably dates much further back. Indeed, the notion that a
quid pro quo would be mutually advantageous was probably well understood by trade diplomats as far back as Roman times.
26. An alternative is to use computable general equilibrium models to
identify counterfactuals, but the results are highly dependent on the parameters assumed. See, for example, Brown, Deardorff, and Stern (1992).
27. Schiff and Chang (2003) find that the threat of duty-free exports
from Argentina to Brazil, measured by Argentina’s exports of the same
good to another country, also lowers prices of exports by nonmembers of
Mercosur to Brazil.
28. Egger and Larch (2008) confirm those findings in a larger sample,
finding also that preexisting nearby PTAs increase the probability that a
country pair will form a PTA.
29. Baldwin (2006) argues that the WTO can be involved, as was done
in the Information Technology (IT) Agreement, which bound IT tariffs at
zero for all countries willing to join. This is a way of “multilateralizing
regionalism.”
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Agriculture
Tim Josling

The links between regional integration and agricultural
trade strategy are of increasing interest to developing
countries as they confront the challenge of opening up
their economies to competition while mitigating the associated adjustment costs. Countries around the world have
stepped up their efforts to establish regional preferential
trade agreements (PTAs) and to coordinate trade relations
with other regions. Agricultural trade is a core component
of many of these trade initiatives, and a large part of the
gains from regional integration depends on the inclusion
of agricultural and food products in PTAs. Agricultural
trade policy and regional integration agreements can
together serve as instruments for accelerating growth and
contributing to poverty alleviation.
Although the motivation for PTAs is often political,
these agreements have significant implications for agriculture and other sectors of the economy. Many North-South
agreements were concluded after a country gained independence in order to maintain trading links developed in
the colonial era—typically, for trade in raw materials and
agricultural products. Other PTAs were instituted as part of
the development of alliances and to bolster regimes that
were under threat. Agricultural products often provided
trade opportunities that reinforced such alliances. PTAs
have long been used by developed countries to pursue
overseas developmental objectives through the provision of
preferential market access, often for primary products.
Such access, however, has frequently been constrained
when sensitive domestic agricultural products were
involved.
More recent thinking has cast doubt on the longer-term
benefits of PTAs on the grounds that they tend to lock
exporting countries into a particular pattern of exports,
often of unprocessed raw materials and farm products,
while competitors develop other markets and diversify
their range of export products. A further problem, from the

viewpoint of developing countries, has been that the terms
of the PTAs are largely at the discretion of the preferencegranting country, with little guarantee that the agreements
will not be changed if they lose domestic political backing.
This asymmetry also implies that the granting country can
continue to extract political benefits from the preferencereceiving partner, including support for economic and
political positions.
The role of PTAs in agricultural development varies
greatly, from strategic and deliberate to largely passive and
reactive. Countries can choose to plan their agricultural
strategies on a regional basis to take advantage of scale
economies and to overcome some of the constraints facing
small national markets. Often, however, agriculture is
brought into regional agreements through extraneous
circumstances rather than careful planning; agriculture
becomes one element in a broader set of complex trade-offs.
PTAs often have an underlying rationale of contributing to
increased regional cohesion and political integration, and
the treatment of the agriculture sector becomes of interest, beyond strictly commercial considerations. Food
security and the coordination of food policies and marketing infrastructure may be important reasons for the
inclusion of a strong agricultural component in regional
policies. Thus, the key issues in addressing agricultural
trade in PTAs are whether regional integration promotes
or hinders the development of a sustainable, competitive
agriculture sector and whether agricultural trade considerations contribute to or detract from the benefits of
regional integration.
This chapter attempts to put into perspective what we
know and do not know about the economic impact of
PTAs on agricultural development. The next section surveys the arguments for and against preferential trade integration as a development strategy for agriculture. These
arguments relate, in general, to the effects of opening up

143

144

Tim Josling

trade among selected trade partners, as opposed to relying
on either unilateral or multilateral actions. The rationales
also cite possible economies in the joint production of
public goods that benefit agriculture, ranging from
research and extension to food security reserves. The second section then reviews what is known empirically about
the impact of PTAs on agricultural trade. The third discusses some ways in which PTAs have dealt in practice with
a set of problems that are commonly encountered when
agriculture is included in PTA provisions. Both regional
and bilateral PTAs are considered, as the agricultural problems differ somewhat in the two types of agreements.
Economics of Agricultural Trade in PTAs
In most respects, the economics of agricultural trade in
PTAs is no different from the economics of nonagricultural
trade. As with trade in nonfarm goods, agricultural trade in
PTAs benefits from static gains related to expanded market
access and from more dynamic gains related to the spread
of ideas, innovations, and know-how (see Baldwin, ch. 3 in
this volume).
Two important initial questions frame any agricultural
trade strategy in PTAs: (a) how high are domestic (tariff and
nontariff) barriers relative to those of regional partners and
other countries, and (b) how efficient are the export sectors
within the region? If the region includes suppliers of agricultural products whose costs are lower than those of more
distant exporters, then the regional strategy carries benefits
similar to the unilateral or multilateral lowering of tariff
barriers. Regional supplies can be integrated into a country’s food policy, and ensuring access to those supplies will
be an element in food security policy. The higher the existing tariffs (and other trade barriers) that restrict regional
trade in these products, the greater will be the benefits of
preferential liberalization to consumers. But this also
implies greater disruption to domestic producers, who presumably have not had to face regional competition. When
there are other products that could gain from the export
opportunities that would open up with regional trade, a
beneficial transfer of resources from the import-competing
to the exporting agriculture sector may be possible. But
if the agriculture sector in the regional partner is not efficient, the reduction in trade barriers may merely substitute a
high-cost partner product for a more efficient third-country
supply. Under these conditions, the advantages are likely to
be small and the costs high.
These considerations need to be seen in a dynamic context. Inefficient agricultural suppliers could become low
cost if their inefficiencies had been the consequence of limited markets and diseconomies of scale. The extent to

which regional integration can provide the scale needed for
such cost reductions depends on specific circumstances,
but, in principle, the achievement of economies of scale can
be a positive argument for regional integration. If the partner with the inefficient agriculture sector can make use of
scale economies to become efficient, costs will decrease.
But to treat PTAs as a nursery for potentially competitive
sectors is controversial at best: the infant may become
dependent on the protected market within the PTA and
may not have an incentive to become competitive outside
the area. Moreover, import-competing sectors will tend to
shrink with regional integration and may lose some benefits of scale. Thus, the larger question is whether there is a
possibility of a broad restructuring of the agriculture sectors of each of the PTA partners so that economies of scale
can be exploited and resources redeployed to take advantage of regional (as opposed to national) cost advantages.
Fluctuations in output often mark agricultural markets,
and trade is a vital means for offsetting the impact on available consumer supplies. The easier trade is, the less is the
cost of market disruption to consumers. Greater regional
food security is thus another plausible argument for integration of the regional partners’ food supply network. All
parties to a PTA that includes an open internal agricultural
market will enjoy the advantages of more secure access to
regional supplies. Even where weather and other related
determinants of yield variations are regionally correlated,
there can still be benefits from pooling risks. Storage facilities can be collectively operated, and regionally coherent
transportation systems can improve distribution. There
may, however, be a political cost because of loss of the ability to control domestic markets.
Agricultural trade in PTAs can benefit from some of the
considerations of spatial or economic geography that apply
to trade in goods. Some of these have to do with the provision of public goods, where the good concerned is valued
(and underprovided) across local jurisdictions. More generally, both public and private sector actions can be
expanded to a regional scale with advantage. Greater coordination of export strategies, more reliable supply chains
for buyers, shared control over the quality and safety of
exports, a better bargaining position with importers in
other countries, and the possibilities for branding and
labeling of regional products are all likely to result in
expansion of export markets.
Preferential Agricultural Trade and Multilateral
Commitments
As noted by Baldwin and Freund (ch. 6 in this volume), a
key tension between bilateral or regional trade rules and
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multilateral trade rules arises from the latter’s requirement
that PTAs eliminate tariffs and other trade measures on
“substantially all trade” and that the level of preference be
100 percent. (The multilateral rules in question are those of
the General Agreement on Tariffs and Trade, or GATT, as
now embodied in the World Trade Organization, or
WTO.)1 Although there has as yet been no agreement on
the interpretation of “substantially all trade,” agriculture is
the sector most often excluded or treated differently; manufactures are far more likely to benefit from tariff reductions in PTAs than are agricultural goods (Fiorentino
2005). The prospect that competing exporters will challenge the exceptional treatment of agriculture in PTAs is
remote, however, because these competitors tend to benefit
from it. Exporters within the PTA have implicitly agreed to
the exclusion and would be reluctant to challenge a partner
with respect to mutually agreed decisions.
The requirement for movement toward full internal free
trade (100 percent preference) has also been problematic.
In some PTAs, partners gain an advantage from preferential
tariffs but still face nonzero rates. Despite the inconsistency
with GATT Article XXIV, several of these preferential tariff
schemes have been permitted. As noted, there would be little outside interest in challenging such schemes, given that
the lack of 100 percent preference works to the advantage
of the excluded supplier.2 The WTO requirement that the
free trade area encompass “substantially all trade” (which,
for most developing countries, includes agriculture)
imposes costs on PTAs that include high-cost agriculture
sectors. It may be therefore better in economic terms for
such PTAs to exclude highly protected sectors, including
agriculture.
The complementarity of preferential tariff reduction
with multilateral trade developments can be part of a positive strategy for agriculture: the multilateral system could
work to lower most favored nation (MFN) tariffs and
reduce trade-distorting subsidies, making it easier and less
costly to negotiate PTAs. The coordination of multilateral
strategy among the regional partners also offers other possibilities for regional negotiating strategies and negotiating
groups and opens an opportunity to develop strategies that
combine regional and multilateral integration.3
There are indications that PTAs may be more successful
than multilateral agreements in opening markets for agricultural goods. It often seems easier to fine-tune market
access within discriminatory agreements, through selective
inclusions. The European Union (EU) provides limited
access for sensitive agricultural products to the many countries that have signed such agreements, including the
Mediterranean countries; the African, Caribbean, and
Pacific (ACP) countries; South Africa; and Mexico.4 Within
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the North American Free Trade Agreement (NAFTA), the
United States is moving toward a free internal agricultural
market with Mexico and Canada, with few exceptions.
More recently, the United States has negotiated agreements
with Chile, Central America, the Dominican Republic, and
Australia, giving those countries preferred, although not
free, access to U.S. markets. Less sensitive food products are
also included in the generalized system of preferences (GSP)
schemes. Substantial amounts of agricultural trade thus do
face barriers less restrictive than MFN tariffs. Presumably,
much of this trade is diverted from lower-cost suppliers.
Yet, the short-term market access gains from a PTA have
to be weighed against the possible adverse effects on the
multilateral trading system. Many of the problems that
make the incorporation of agriculture in a PTA regime difficult also prevail in a multilateral context. A prominent
issue in this regard is the extent to which disciplines on
domestic farm subsidies can be included in PTAs. It is often
assumed that the conduct of domestic policy is outside the
realm of PTAs, but this is not always the case. The movement toward “decoupled” policies, encouraged by the
WTO Agreement on Agriculture, has the advantage of
making it easier to have free trade in a commodity and still
maintain domestic support policies (box 7.1). Nevertheless, the existence of an active domestic support policy,
involving subsidies and market management, complicates
the negotiation of free trade in those products. If agricultural trade can be omitted from PTA provisions, the
question of domestic support does not arise. Conversely,
if agriculture cannot be excluded without violating WTO
provisions, the potentially problematic issue of domestic
support policies cannot be avoided.
The treatment of export subsidies in PTAs is similarly
problematic. Various trade agreements include provisions
that countries may not employ export subsidies in mutual
trade. Although this stipulation sounds logical, it is not
easy in practice to ban subsidies paid on internal trade
without creating an incentive to import from outside and a
disincentive to export within the PTA. In effect, export
subsidies also have to be controlled at the WTO level.
The current Doha Round of WTO negotiations would,
if successfully completed, make a significant difference to
the ease with which agricultural trade could be opened up
within PTAs. Under the provisions of the 2008 draft
modalities, tariff levels for developed countries would
decline by more than 50 percent for agricultural products,
and tariff-rate quotas (TRQs) for sensitive commodities
would be expanded. This would reduce both the degree of
preference for partner suppliers (and hence the risk of
trade diversion) and the adjustment for import-competing
sectors. Under an agreed schedule of WTO tariff reductions,
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Box 7.1. The WTO Agreement on Agriculture
The Agreement on Agriculture entered into force with the establishment of the WTO on January 1, 1995. The preamble to the
document cites the agreed long-term objective of the Uruguay Round reform program: to establish a fair, market-oriented
agricultural trading system. The program includes specific commitments to reduce support and protection in the areas of domestic
and export subsidies and of market access and through the establishment of strengthened and more operationally effective GATT
rules and disciplines. The Agreement on Agriculture also takes into account nontrade concerns, such as food security and the need
to protect the environment, and it provides for special and differential treatment for developing countries, including an
improvement in the opportunities and terms of access for agricultural products of particular export interest to these members.
In principle, all WTO agreements and understandings on trade in goods apply to agriculture. These include GATT (incorporated
into the WTO agreements as GATT 1994) and WTO agreements on such matters as customs valuation, import-licensing procedures,
preshipment inspection, emergency safeguard measures, subsidies, and technical barriers to trade. Where there is any conflict
between these agreements and the Agreement on Agriculture, the provisions of the latter prevail. The WTO General Agreement on
Trade in Services and the Trade-Related Aspects of Intellectual Property Rights Agreement are also applicable to agriculture.
Source: WTO Agreements series: Agriculture.

the marginal impact of quicker reductions for regional or
bilateral partners may be more tolerable. In addition,
export subsidies would finally be eliminated—a step that
has proved difficult to accomplish within PTAs. But the
main contribution that the WTO negotiations on agriculture can make to the process of regional and bilateral trade
liberalization may be to push countries to abandon price
supports in domestic markets and embrace direct payments for public goods or for income relief. Such policies
will be more compatible with PTAs, as well as beneficial for
the multilateral trading system.
Because of the slow pace of the Doha Round negotiations on agriculture, regional negotiations may have to
bear the brunt of attempts to further liberalize agricultural
trade and to open access to new markets for agricultural
exports. Thus, in agriculture there is a strong degree of
complementarity in trade negotiations. Plurilateral agreements can erode market access barriers, but they can also
foster less advantageous trade flows by discrimination
among suppliers. Multilateral talks can reduce the scope
for such trade diversion. The multilateral process can handle subsidy reduction, which, in turn, makes it easier for
countries to agree to opening up regional or bilateral
trade. This complementarity, however, depends on
progress at the multilateral level. Currently, that is the
stumbling block.
Economic Integration as an Agricultural Strategy
Is regionalism a better approach to agricultural trade policy than reliance on improved market access through the
multilateral system? PTAs may be better than tariff reductions through the WTO at improving market access for the

preferred partner with less threat to domestic agriculture
sectors. Regional and bilateral PTAs, however, cannot deal
effectively with agricultural export subsidies and domestic
farm support, and so it is likely that the WTO will continue
to be needed as a complement (Josling 2009). Meanwhile,
regionalism poses problems for the multilateral system.
PTAs may pick the easiest agriculture sectors to liberalize,
leaving the most difficult products to the WTO. PTAs can
also lead to investment in the “wrong” countries, just to get
access to their agricultural markets. Moreover, too many
simultaneous negotiations can overstretch resources. Some
PTAs can be “strategic”: an example is the efforts of the
Southern Cone Common Market (Mercosur, or Mercado
Común del Sur) to get the rest of South America into its
camp before dealing with the United States and NAFTA.
Some PTAs can be competitive, as when the EU and the
United States compete for the Mercosur market. Such
activities are likely to distract from the WTO, or they might
distort the multilateral nature of the Doha Round.
These issues have been discussed in the literature of
trade strategy. Analyses by Zissimos and Vines (2000) and
by Andriamananjara (2002) suggest that joining a PTA can
be the best “safe-haven” strategy when other countries are
also doing so. But this does not imply that the end result is
one large free trade area, given that PTA membership confers a terms-of-trade gain on members at the expense of
nonmembers. Some members, at least, will be better off by
limiting PTA membership than by allowing expansion to
cover the world as a whole. The effect is similar to that suggested by the domino theory of the dynamics of regional
trade blocs (see Baldwin, ch. 3 in this volume). As PTAs
expand, the attraction of being within the bloc (or the cost
of being outside) increases, but the marginal gain to existing
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members of adding one more (small) market to the bloc,
and the extra administrative and political cost of a large
membership, will act as a brake. The implication is that each
such agreement will tend to find its equilibrium size, where
the costs and benefits of enlargement are in balance.5
So, is the pursuit of PTAs a short-term or a long-term
strategy in agricultural liberalization? Pursuing bilateral
North-South PTA arrangements at the regional level may
lead to short-term benefits of access to agricultural markets for participating developing countries. But developing
countries should be aware that preferential access is likely
to be eroded as more countries sign such deals, reducing
the value of preferences (García-Alvarez-Coque 2002). For
PTAs to be beneficial in the longer term, governments and
stakeholders should implement a set of reforms to help
sustain the growth of domestic agriculture and reduce the
poverty of the agricultural population.
As noted, this type of discriminatory trade agreement
has both positive and negative aspects. On the positive side
is the ease of reaching an agreement among a small group of
adjacent countries. Often, the countries involved will share
historical and social perspectives on trade and agriculture.
But this ease of reaching agreement comes at a cost. PTAs
tend to “cherry-pick” the easiest trade areas in which to conclude a deal, leaving the more difficult ones to the WTO.
The ease of reaching an agreement may reflect the willingness of the parties to avoid hard decisions by excluding sensitive sectors such as agriculture from the deal.
Those PTAs that have been most effective in opening up
agricultural markets have tended to include as members
major agricultural exporters that see the advantages of
expanding markets. Countries that are mainly importers of
farm products are less likely to agree to open up markets,
and hence the benefits to the sector may be small.
In PTAs among members in different regions, the temptation to exclude sensitive sectors of agriculture is even
greater, as there is less probability that the deal will include
provisions of benefit to agricultural export interests. Given
that bilateral PTAs often involve countries that are not geographically close, there is often an opportunity to negotiate
with a country with a complementary agricultural pattern
to take advantage of trade opportunities. In practice, this
often works in reverse, as countries cherry-pick partners so
as to avoid conflicts over agriculture. The existence of
political tensions in trade agreements usually indicates
potential economic benefits that could be realized from
changes in trade patterns.
The positive and negative aspects of PTAs are compounded by the apparent advantage that nonreciprocal
preferences give to the recipient country relative to others.
But overall, the limiting factors mentioned earlier, together
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with the restrictive rules of origin for many processed
products, have severely limited the role of trade preferences
in encouraging agricultural diversification in developing
countries.
Tariffs introduce a wedge between the world price of a
product and the price on the domestic market. Trade preferences allow products from the beneficiary country to
enter the partner country with lower import duties than
are applied to other countries’ products under the partner
country’s MFN tariffs and hence capture some of the
wedge. They give suppliers in beneficiary developing countries access to part or all of the price premium that normally accrues to the importing country government as tariff revenue. The acquisition of these rents raises returns in
the developing country and, depending on the nature of
competition in domestic product and factor markets, stimulates expansion of the activity concerned, with implications for wages and employment.
Developing countries, especially the least developed
countries, face much higher trade-related costs than
other countries in getting their products into international markets. Some of these costs may reflect institutional problems within the countries themselves, such as
inefficient practices and corruption, and they require a
domestic policy response. But some reflect weak transportation infrastructure and firms’ lack of access to standard trade-facilitating measures such as insurance and
trade finance.
Empirical Evidence on Agricultural
Trade and PTAs
What might a theoretical approach to the issue of agricultural trade and regional agreements suggest? Would one
expect the proliferation of PTAs to have brought about
trade expansion in agricultural products? In his analysis
of the economic impact of regional integration on agricultural trade, Goto (1997) concludes that the higher the level
of preintegration protection, and the lower the degree of
product differentiation, the greater the impact of regional
integration. He hypothesizes that “regionalism has more
[of an impact] on agricultural trade than on manufacturing [trade], because the initial level of protection is higher
and the degree of product differentiation is lower for agricultural products.” On the basis of this theoretical conclusion, PTAs could be expected to have a significant role in
agricultural liberalization, and this hypothesis will be
explored in the brief review of the empirical literature that
follows.
The literature on agricultural trade issues in PTAs is
thin and scattered, and there is very little by way of detailed
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and comparative analyses of the arrangements made for
agriculture in regional PTAs. Bilateral PTAs are somewhat
better documented, as they tend to be focused on a more
limited number of products, and the trade flows and conditions of market access are watched closely by the domestic sectors concerned. Unilateral preferences are again the
subject of study, in part because of their dependence on
periodic renewal and in part because of their direct impact
on competing suppliers. An example of a case for which
there is adequate information and several empirical analyses is the EU’s regime for bananas, where the WTO case has
brought much transparency to the way in which the ACP
countries sell their bananas to Europe and to the marketing
choices of the excluded suppliers. Sugar sales to the United
States and the EU under PTAs have also been closely analyzed, and adequate data exist for calculating the effects of
such trade arrangements.
Absent such comprehensive and detailed studies dealing
with the amount and type of agricultural products traded
within PTAs, the assessment of the costs and benefits of
agricultural trade in PTAs has tended to rely on more conceptual studies. These studies can be grouped by their
focus on one of three questions:
• Has regional trade increased faster than trade with third
countries?
• Does the existence of PTAs explain trade flows among
the partners in such agreements?
• What are the gains and losses from participation in
regional or bilateral PTAs?
The first group of studies essentially consists of explorations of the extent to which world trade is becoming more
or less regionalized. It is difficult to derive direct implications from the outcome of such studies because regional
trade could well increase rapidly even in the absence of
regional agreements. The nature of agricultural and food
trade itself is changing over time, and the goods and services that are traded across continents may vary with the
regional composition of trade. But it is still useful to have
these studies as a way of putting the regionalization of agricultural trade policy in context.
The second group of studies generally involves ex post
explanations of trade flows. The most commonly used
technique is a gravity model. By inserting dummy variables
for the existence of PTAs in regression equations, this
method aims to determine the significance of such trade
policies in the explanation of trade flows. Agricultural
trade flows can be isolated in these studies, and the importance of the trade policy for agriculture can be determined.
One application has been to look at the implications of

health and safety regulations for regional trade. These
models do not evaluate the trade policies themselves
and cannot indicate whether a particular trade strategy is
desirable.
The third group of studies consists of ex ante evaluations of prospective agreements. These studies often use
computable general equilibrium (CGE) models to calculate trade flows and the welfare implications of policies.
Most of the few studies that focus on agriculture take a
similar approach, analyzing the significance of trade agreements for agricultural trade.
Each of the three sets of studies has strengths and weaknesses. The study findings are reviewed below, and issues of
relevance to the specific question of the empirical evaluation of trade preferences are then addressed.
Regional Trade Flows
The steady growth in world trade in relation to world output is seen as an indicator of the success of the multilateral
trade rules put in place by the GATT and reinforced by the
WTO. The assumption has been that the elimination of
trade barriers and the extension of trade rules have stimulated trade flows. But has trade tended to be concentrated
among regions? The literature (e.g., Lloyd 1992; Anderson
and Blackhurst 1993) tentatively concludes that the trading
system has not developed into a series of intensively trading blocs, with decreased interbloc trade.6 Trade among
blocs remained resilient, despite the burst of “regionalism”
in trade policy that characterized the decade from 1985 to
1995. Nevertheless, evidence of increased intrabloc trade
has been a widespread, if not a dominant, feature of the
trading system.
Several studies find that intraregional trade in agricultural and food products grew during the 1980s and 1990s
(Vollrath 1998; dell’Aquila and Kuiper 2003). With regard
to the effects of particular trade blocs, Diao, Roe, and
Somwaru (2001) find that, on average, agricultural trade
under NAFTA, the EU (then consisting of 15 countries),
Mercosur, and Asia-Pacific Economic Cooperation grew
more rapidly than did total world agricultural trade.7 In
particular, growth in intraregional agricultural trade
exceeded the growth in extraregional agricultural trade
for these PTAs.
Trade Flows and Preferences
A PTA increases trade among members through preferential treatment. The question is whether that growth comes
at the expense of the rest of the world. Despite a number of
theoretical and empirical contributions in recent years, the
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effects of PTAs on trade in agrifood products have not been
evident from the literature because most of the studies
have dealt with merchandise trade. To what extent agrifood
trade among PTA partners has increased and how much
of the increase could be attributed to trade diversion
remained for some time an open empirical question.
Recently, researchers have tried to answer this question
but have come to mixed conclusions. Jayasinghe and Sarker
(2008) analyzed NAFTA’s trade creation and trade diversion effects on trade in six selected agrifood products from
1985 to 2000. The results show that the share of intraregional trade within NAFTA is growing and that NAFTA has
displaced trade with the rest of the world. Countries participating in NAFTA have moved toward a diminished
degree of relative openness in their agrifood trade with the
rest of the world. Grant and Hertel (2005), however, find,
with only a few commodity exceptions, that PTAs have
increased trade with nonmembers even as members have
increased trade among themselves. As these examples
show, the impact of PTAs on agriculture varies among
regions and among agricultural products.
Evaluating Trade Preferences
A major problem with the standard databases on tariff levels is that they rarely incorporate preferential tariffs. Given
the amount of world trade that enters countries under
preferential (or zero) tariffs, the picture of market access
presented in these databases is misleading. This omission is
gradually being rectified; one notable advance has been the
development by the French research organization Centre
d’Études Prospectives et d’Informations Internationales of
a database that includes full information on the preferential tariffs accorded developing countries. Analysis of the
extent to which PTAs promote the development of agriculture by opening up markets remains difficult but is now
subject to empirical exploration.
Trade preferences, both reciprocal and nonreciprocal,
can provide the premium over the normal rate of return
that is required to encourage investment in developing
economies. The increase in agricultural trade attributable
to preferences leads to more output and, if there are scale
economies, to lower costs, stimulating further trade. Thus,
the search for preferential access to foreign markets is naturally a component of national trade policy. The degree of
preference, however, can be fleeting if others are also negotiating market access. The benefits may be those of the first
mover and can be eroded steadily over time.
The granting of trade preferences is also a policy decision subject to evaluation. The key question is whether the
partner receiving the preference is able or likely to be able
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to meet import requirements at a reasonable cost. Lowering
tariffs against third countries, even if done unilaterally, is
a strategy that would minimize the cost of giving preference to high-cost imports. Making exceptions for tarifffree access for high-cost partner supplies would seem less
desirable. Too stringent rules of origin will also add to the
possibility of trade diversion because they will discourage
processing of third-country raw materials in the partner
country.
The main drawback to relying on preferences for export
products for agricultural development is the effect on the
pattern of domestic agricultural production. A few export
commodities will benefit from preferences, but this will set
the economic context for other products that have to compete for land and labor. In addition, the guarantee of access
under unilateral preference schemes may be a Faustian bargain, as the supplying economy becomes more dependent
over time on the continuation of the preference margin.
Preferences can create a degree of dependence that constrains flexibility and diversification and results in high-cost
production of preferred products (Topp 2001). Moreover,
other countries will have an interest in reducing those
preference margins over time. The most highly protected
products have the highest potential margins of preference,
but these are also the products that are likely to lose the
most protection through WTO negotiations.
Many preferences are, in any case, quantity constrained.
When preferences are granted on products for which
domestic prices in industrial countries are much higher
than world prices, such as sugar in the EU and the United
States, quantities are limited, to avoid undermining the distortionary policies that generate the large divergence
between domestic and world prices. In these instances,
preferential access can lead to substantial gains for preferred suppliers but little hope of market expansion and
high probability that the gains will be eroded.
In addition, some of the preference rents may not be
available for development. How much of the available rent
is actually obtained by suppliers in developing countries
depends on the nature of competition in the industry and
the regulations governing the granting of preferential
access, among other factors. If there is little effective competition among buyers, exporters may be unable to capture
much of the price premium. Olarreaga and Özden (2005)
find that only a third of the available rents for African
exports of clothing to the United States under the African
Growth and Opportunity Act actually accrue to exporters.
Furthermore, satisfying the rules governing preferences
raises costs and reduces the extent to which the preferences
increase actual returns. The costs of satisfying the rules of
origin in preference schemes have been cited as a major
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reason for low use of preferential access in some cases
(UNCTAD 2001; Brenton and Ikezuki 2005; and Brenton,
ch.8 in this volume).
Tariff preferences can lead to other adverse effects that
need to be taken into account. Negotiations in the Doha
Round have shown that existing preferences can lead to
support for highly protectionist policies in industrial countries and can weaken proposals that would substantially
reduce such levels of protection. This not only causes a rift
among developing-country negotiating positions but also
perpetuates policies that depress world markets and reinforce dependence on preferences for export revenue.
Differences and inconsistencies between preference
schemes can prevent developing-country suppliers from
evolving global market strategies. Furthermore, the preference schemes may not be directly consistent with poverty
reduction objectives: beneficiaries of trade preferences are
not always the poorest constituents in developing countries. Although rents do accrue to the developing country,
they will tend to benefit the owners of the most intensively
used and the most limiting factors.
Relatively few studies have directly measured the value
of preferences. The value depends on the difference in
returns in different markets. The rents accrue to the holder
of the preference, but those rents are usually subject to the
trade policy of the preference-giving country. A recent
example of this view of preferences is given in Paggi,
Yamazaki, and Josling (2005): the value of improved access
to Central American markets by U.S. exporters as a result
of the Central America Free Trade Agreement (CAFTA)
and its extension to the Dominican Republic (CAFTA–DR)
depends on who else has such preferences in those markets
and how long any advantage over other competitors will
last. The United States competes with the Mercosur countries and with the EU in Central American agricultural
markets, and evaluation of the value of CAFTA for U.S.
exporters is as much a function of the state of trade relations among these other countries as of the details of
CAFTA as such.8
One problem with calculating the value of regional and
bilateral preferences in agriculture is that the models traditionally used do not adapt well to such questions. The
study of trade flows and the impact of regionalism may not
capture the strategic and dynamic aspects of PTAs. A country contemplating joining a PTA does not need to know
whether that PTA has been trade creating or trade diverting; the issue is whether acceding to the agreement creates
beneficial trade flows, either from better market access or
from reliable low-cost imports. In the case of a customs
union, the height of the common tariff holds the key—for
some countries, accession will lead toward liberalization,

whereas for others, it will be a move toward greater protection (see Andriamananjara, ch.5 in this volume).
Gravity models and other models that seek to “explain”
trade flows are of limited use in evaluating the value of
preferences. Ex post analysis of why trade has taken place
does not answer the fundamental question of whether differentiating one’s own tariff schedule in exchange for similar differentiation by others is beneficial. If the gravity
model identifies “natural” trade partners, then the question
is, why is that natural trade, based on proximity and
income, not taking place already? The answer could be that
the trade policy of the partner country precludes such
trade, but many other explanations could intrude. And the
“best” trade partners may well be on other continents. So,
gravity models are an interesting way of looking at trade
patterns, but a shaky guide to policy action.
CGE models also have drawbacks for the evaluation of
preferences, although they do address the key issue of the
economic benefits and costs. The difficulties stem from
whether the situation to be analyzed can be specified in
enough detail. The trade policy question may require
knowledge of particular market conditions, such as quality
and production cost. The device of assuming that each
country produces a somewhat different version of traded
products masks the question of whether and how such differentiation can be created and exploited. An exporter will
ask, “What are the regional markets that can open up for
my product, and how can I adjust to meet the market
requirements?” The CGE model will reply that the relevant
substitution elasticity is already in the model and is not a
part of the policy space.
Therein lies the dilemma facing analysts in this area.
Every PTA is different in its coverage and treatment of
products. Moreover, members’ motivations and interests
can differ widely, making the overall analysis of the agreement of limited use to individual countries. And within
each country, the calculation of costs and benefits will be
specific to conditions in particular sectors. In brief, the task
of analyzing any particular decision for a country on the
basis of the benefits to be gained from a trade agreement is
heavily data intensive, context specific, and time related. It
is not surprising that the models do not produce satisfying
answers to such questions.
Does this mean that the study of PTAs and their variations is pointless? Clearly, one needs to continue to evaluate the overall impact of a fragmentation of the rule system
in world trade and the ways in which regional and multilateral trade can coexist and become more complementary.
But in addition to that work, there is considerable scope for
focusing on the practical issues of decision making in the
area of trade policy. Such work would help countries—in
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particular, those with limited internal analytical capacity—
face the challenges of the day.
The Practice of Agricultural Trade in PTAs
Regional PTAs have the capacity to develop strong
regional agricultural systems, but the path may be politically difficult. Bilateral PTAs are free of the problem of
regional competition, but they often have issues with the
liberalization of trade in particular products, where there
may be links between the two economies concerned.
Regional PTAs are considered first because most of the
difficult questions surrounding the incorporation of agriculture arise in these cases. The EU, the European Free
Trade Association (EFTA), NAFTA, and Mercosur provide
rich examples of the ways in which the issues have been
tackled. The recent growth of bilateral PTAs across regions
offers many other cases of the treatment of agriculture. In
particular, the bilateral PTAs negotiated with the EU and
with the United States represent (different) standards for
the way in which developing countries can seek to gain
secure market access in major developed-country markets. These bilateral agreements tend to be “lighter” in the
area of agricultural policy, avoiding the problems that
accompany the development of regional agricultural and
food markets (Josling 2009).
Agricultural Provisions in Regional PTAs
The inclusion of agricultural trade in a regional PTA is a
challenge for negotiators. Relatively high levels of protection in agricultural markets, combined with a heightened
sensitivity to issues bearing on the maintenance of a
domestic production base for staple foods, make for tensions. Countries in the same region are likely to have similar production patterns. Where there has been a history
of agricultural trade among the countries, the tensions
may be a minor political problem, but in many cases,
trade with neighbors in a regional group may raise major
concerns.
Some PTAs have chosen to omit agriculture from their
provisions. EFTA was created in 1960 by seven countries
that had opted out of the European Economic Community
(EEC, the precursor of the EU). Several members (Austria,
Finland, Sweden, and Switzerland) had high-cost farming
sectors because of climate or topography and did not wish
to compete directly with the United Kingdom or Denmark.
EFTA accordingly chose to exclude agriculture (and fisheries) from the free trade provisions. Each country was able
to maintain its own agricultural policy through tariff provisions and domestic support.9
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The decision to leave agriculture and fisheries out of the
EFTA agreement led to the exclusion of the sector from the
terms of the European Economic Area (EEA), the set of
bilateral PTAs that the EU negotiated with EFTA members
as a way of keeping them close to the EU in terms of economic regulation and price levels. The EEA allowed for free
trade in manufactured goods and cooperation in regulatory issues. In effect, it extended the previous bilateral
PTAs to several aspects of trade that had been incorporated
into the 1992 Single Market of the EU. Although some
quotas on agricultural goods were expanded, there was no
progress toward incorporation of the rural sector into economic integration, as would be stimulated by enlargement.
Later, EFTA countries found themselves unable to include
agriculture in bilateral agreements that they negotiated
with countries such as Canada and had to settle again for
small bilateral trade deals.
At the other extreme, the countries that formed the EEC
(later, the European Union) made a conscious decision to
include all trade, including agriculture, in their trade liberalization. As integration progressed, more internal agricultural trade took place, some of it displacing lower-cost
imports. In addition, the agricultural market became more
integrated as firms were able to locate in other member
states, and a European food industry began to emerge. The
development of a Common Agricultural Policy (CAP),
with common financing and uniform support mechanisms, advanced further in the EU than in other PTAs.
More recently, harmonized regulations on food safety and
quality controls have reinforced the development of a
regional industry.
The polar cases of EFTA and the EU bracket the degree
of incorporation of agriculture in PTAs. Almost all other
PTAs have included agricultural trade in the liberalization process, to varying degrees. The agricultural content
of the PTAs can be explored by identifying some issues
that arise in most cases. These categories are not confined
to agricultural trade, but they do form a set of negotiating
issues that frame the agricultural agenda. They include
the schedule for cutting tariffs and the use of TRQs as a
way of increasing access; safeguards against import surges;
subsidies to domestic firms and to firms dependent on
exports; the provision of public goods, both environmental and related to food security; and market structures
and institutions.
Tariff cutting. Elimination of tariffs among partners is
the defining feature of a PTA, and the inclusion of agricultural tariff lines in the reduction schedules is a key decision.
For some products, the tariff cuts are made at the time the
PTA enters into force; for others, a schedule of reductions
is agreed on. Agricultural tariff cuts, at least for sensitive
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products, are usually introduced over time. The timetable
for liberalization in NAFTA provides an example.
NAFTA set in process the removal of all trade barriers
to goods moving between countries in North America.
The detailed market access provisions were embedded in
three bilateral agreements (the one between the United
States and Canada essentially continued a previous bilateral agreement). For the U.S.–Mexico bilateral agreement, the time period for most sectors to achieve market
integration was 10 years, but markets for some sensitive
agricultural products (beans and corn for Mexico, and
tomatoes and citrus products for the United States) were
given 15 years to adjust. The adjustment period has
ended, and the U.S.–Mexico agricultural market is now
effectively open.10
Another success in removing tariff barriers on trade in
farm products has been in the Australia–New Zealand
regional market.11 The Australia–New Zealand Closer Economic Relations Trade Agreement (ANZCERTA) takes the
two countries further toward effective market integration
than does NAFTA in North America, although by no
means as far as the EU. Both countries are major agricultural exporters. The product mix of exports is somewhat
similar, reducing the scope for trans-Tasman trade, but
there are natural trade flows based on climatic differences,
such as sales of Australian wheat to New Zealand and
exports of New Zealand dairy goods to Australia. These
flows were hampered by tight restrictions on trade within
domestic marketing legislation. It took bold political decisions, coupled with a significant reduction in the power of
the marketing agencies, to allow trade in agricultural products to flow freely.
In most respects, tariff cutting in agricultural markets
has been successful in Latin American PTAs. Among Mercosur countries, agricultural trade is nominally free;
indeed, agricultural products are widely traded among the
member states, notably from Argentina to the others. Mercosur has relatively few provisions that apply specifically to
agriculture. There are two likely reasons for this relatively
liberal treatment of the sector. First, Mercosur includes
major exporters of temperate agricultural products, each
of which would like to strengthen its agriculture industry
and promote regional exports. Second, as a result of sweeping structural reforms, the countries concerned have eliminated many of the state marketing monopolies that previously controlled trade.12 This, together with the reduction
of subsidies and support prices, has allowed a fuller incorporation of agriculture within Mercosur than in many
other PTAs.
Safeguards. As a complement to tariff cutting, PTAs frequently include safeguards that allow temporary increases

in tariffs should imports surge (see Prusa, ch.9 in this
volume). Agricultural products in PTAs are often subject
to specific safeguard provisions to help guard against sudden shifts in trade patterns. The nature of the safeguards
for agriculture is usually in the form of a “snapback” to a
previous tariff, no higher than the MFN tariff rate, for a
limited period of time. Similar provisions in NAFTA were
used on several occasions during the transition period to
react to trade surges. Countries generally reserve the right
to take action under WTO safeguard provisions, although
not in addition to regional safeguards. The EU is again an
exception; its regulations prohibit safeguard action against
trade from another member state.
Domestic and export subsidies. The thorny issue of
domestic subsidies in PTAs has been dealt with in two different ways. Generally, the decision is made in negotiations
not to attempt any constraints on subsidies. Indeed, it is
usually assumed that PTAs could not regulate domestic
subsidies because to do so on inter-PTA trade but not on
extra-PTA sales would be impractical at best and selfdefeating at worst. The emphasis in several PTAs is, accordingly, on acknowledging the multilateral process as the
location of decisions on subsidy reduction. Hence, NAFTA
contains the injunction to “endeavor to work towards
domestic support measures” that have minimal tradedistorting effects or that would be exempt under a future
GATT agreement (the so-called “green box” policy instruments). It recognizes, however, the right of parties to change
domestic support measures subject to GATT obligations.
This light treatment of a contentious area enabled negotiators to say that they were not altering domestic policy.
The EU took a different tack. All subsidies by member
states are constrained by the competition regulations of the
EU, and farm subsidies are not excluded from this provision. The CAP became (in principle) the only vehicle for
granting agricultural subsidies, although some exceptions
have survived the attempts by the European Commission
to enforce this regulation. One result of the common
nature of the CAP has been that the EU can negotiate
reductions in domestic support as a single WTO member,
which individual members of other PTAs are not in a position to do.
Export subsidies for agricultural products pose similar
issues. Several PTAs have contemplated banning export
subsidies on intrabloc trade, but this is easier said than
done. The NAFTA provisions again give a good example of
the dilemma facing PTA negotiators. The text states that
parties “share the objective of the multilateral elimination
of export subsidies for agricultural goods” and promises
cooperation in the GATT to this end. The zeal for multilateral elimination of such policies does not, however, extend
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to their internal use. Article 705.2 of NAFTA merely holds
it “inappropriate” for a party to grant export subsidies on
sales to another party unless the importing country is benefiting from export subsidies paid by other countries.13 In
other words, matching of EU export subsidies in Mexico is
allowable by the United States and Canada until such
practices are stopped multilaterally. Indeed, if the exporting and importing parties agree to an export subsidy on
intra-NAFTA trade, that subsidy is allowed. This provision, no doubt, was included to take account of the considerable importance to the United States of retaining the
means to stay competitive with EU export subsidies in the
Mexican market.
PTA discussions about the impact of different marketing structures and institutions raise some interesting
issues. This is particularly true for state marketing institutions in agricultural products, where historical differences in policies can lead to problems for integration. An
early example was the difficulty posed for the EU at the
time of U.K. accession (1973) by the existence in England
and Wales of the Milk Marketing Board (MMB), which
held a monopoly on milk sales and on imports of milk
products. This situation was clearly inconsistent with the
competition regulations of the EU, and so the MMB had
to change its policies and give up its control over the milk
market. A more recent example appears in the 1986
U.S.–Canada free trade agreement. Canada was able to
exclude from the free trade provisions the products of its
supply-managed sectors, primarily dairy and poultry,
which were managed largely by provincial marketing
boards. Neither the United States nor Canada wished to
face the task of harmonizing marketing systems for these
products, and it was felt that the operation of the boards
required control of all imports, including those from the
United States. As a result, the integration of these sectors
was delayed indefinitely.
Public goods. It is widely recognized that agriculture
provides certain public goods (as well as negative externalities in the way of water and soil pollution). In rich
countries, these public goods are often identified as the
stewardship of the landscape and the provision of locally
grown healthy foods; in less affluent societies, the benefits
are food security, rural development, and poverty alleviation. Whether society is adequately compensating the
farm sector for the provision of these public goods is a
subject of debate in many countries. The collective provision of a public good within a PTA can sometimes be
advantageous, in particular where agricultural and environmental conditions are defined more by geography and
climate than by political boundaries. Similarly, coordination of rural infrastructure within a regional PTA could
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form the basis for improvement of the economic capacity
of an agricultural area.
One particular public good associated with agriculture
deserves separate mention. Food security refers to the ability of a country to provide the conditions under which
food is available to (and relatively affordable by) the population. Economic, social, and political imperatives converge
here. The contribution of PTAs to the attainment of this
objective is generally positive, as discussed earlier, but the
issue does pose some challenges for negotiators. A balance
has to be struck between the benefits of open trade for the
regionwide sharing of risk and the ultimate national
responsibility for ensuring food supplies. The issue that
may cause regional friction is whether a partner in a PTA
may restrict supplies to another partner when its own supplies are scarce. The stronger PTAs, with regional food
markets and coordinated policy reactions, will tend to
restrain the ability of one country to impose an export ban
on a partner, whereas the weaker agreements tend to leave
this possibility open.
Many PTAs include provisions that relate to the health
and safety aspects of agricultural and food trade, such as
the harmonization (or the mutual recognition of) health
and safety regulations. (See, in this volume, Maur and
Shepherd, ch. 10, and Stoler, ch. 11, on standards in PTAs.)
Most such provisions are based on the WTO Sanitary and
Phytosanitary Agreement and do not require members to
go far beyond those standards. In some cases, however,
such as ANZCERTA, the establishment of joint agencies
to oversee such regulations acts as a guard against trade
frictions (Almeida, Gutierrez, and Shearer 2009).
Institutions. Institutional innovations are also common, although some of the bodies set up seem to have
little role in policy decisions. The NAFTA trilateral agricultural agreement, for instance, set up a Committee on
Agricultural Trade to administer the arrangements and an
Advisory Committee on Private Commercial Disputes
regarding Agricultural Goods to deal with private disputes. But there is little evidence that these bodies have
had any significant impact on agricultural trade policy
over the 15 years of their existence.
Agricultural Provisions in Bilateral PTAs
The treatment of agriculture in bilateral PTAs is often
markedly different from that in regional agreements.14
The motivation for such PTAs ranges from strategic to
practical, but most often it is the exchange of preferential
access for goods and services, with little regard for the
longer-run economic relationship. No regional integration of the agriculture sectors is envisaged, and many of
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the tensions around farm policies that occur in regional
pacts are absent. The main characteristics of bilateral
PTAs are usually determined by the dominant partner,
often a developed country, and the discussion of these
PTAs is therefore conveniently organized according to
the dominant partner—in these examples, the EU and
the United States.
EU agreements. In the network of agreements involving
the EU and nonmembers, agriculture is still treated as
being largely outside the realm of unrestricted free trade.
The Euro-Mediterranean free trade agreements (Euromed
FTAs) now being finalized between the EU and the countries of North Africa and the Middle East have so far
avoided including unrestricted access for sensitive agricultural products, and the same is true for the customs union
that was negotiated with Turkey. The negotiation of a free
trade agreement between the EU and South Africa was
held up by the reluctance of the EU to grant improved
access to goods that would have directly competed with
those covered by the CAP. The agreement between the EU
and Mexico was also difficult to negotiate until Mexico
abandoned its attempt to win easy access to the EU market
for a full range of agricultural products.
Similarly, Mercosur and the EU are finding it difficult
to overcome the problems that improved access to the EU
market would seem to pose for European agriculture. The
Cotonou Agreement between the EU and ACP countries,
which mandated the negotiation of a transformation of
the existing nonreciprocal agreements into full free trade
areas after eight years, attempted to address agricultural
trade issues, but these negotiations were hampered by
inconsistency with the CAP. The unilateral PTA between
the EU and the least developed countries (the Everything
But Arms agreement) broke significant new ground in
this respect by providing duty-free and quota-free access
for agricultural goods, with only temporary derogations
for the most sensitive commodities—rice, sugar, and
bananas.
Traditionally, the EU has used the policy of trade preferences as a strategy of cooperation for development and
has unilaterally granted trade concessions to other countries. Now, Euromed agreements are taking further steps
toward trade liberalization on a bilateral and reciprocal
basis. Since the first Euro-Mediterranean Conference in
November 1995, the EU and 12 Mediterranean countries
have been engaged in negotiating association agreements
(the Barcelona process). The overall objective is to form,
eventually, a single Euro-Mediterranean free trade area
from the separate agreements in place. Yet, trade in agriculture is subjected to weak liberalization within the present framework of the association agreements. No explicit

liberalization road map has been defined for the agriculture sector as a whole; only for certain products have specific concessions for liberalization been determined. A
concern for the non-EU Mediterranean countries is that,
with the conclusion of PTAs between the EU and other
countries in Asia and Latin America, the competitive
advantage that they themselves used to enjoy in EU markets may be eroded, and they may become marginalized.
The deferral of substantive negotiations on liberalization of trade in agricultural products has been a constant
feature of the Euro-Mediterranean partnership (Asbil
2005). The principal reason has been the reluctance on the
part of European farmers to compete with Mediterranean
countries that are not EU members. The southern enlargement of the EU in the 1980s redefined its relation with the
Mediterranean partners. Greece, Portugal, and Spain compete directly in agricultural products with the countries of
North Africa, and these members’ political influence
largely explains the limits on trade concessions through
tariff quotas and reference quantities (García-AlvarezCoque 2002). Agriculture has become a key sector in the
debate between the EU and its Mediterranean trade partners because it is seen as a necessary element in the
establishment of a balance of commercial opportunities
through increases in both industrial and agricultural
exports from the region.
The other problem that Mediterranean countries need
to consider is the shortcomings in the diversification and
competitiveness of their production structures. Several
Mediterranean countries have very similar product compositions of exports. Algeria, Cyprus, Israel, Morocco, and
Spain all have agriculture sectors oriented toward specialty
products—mainly, fresh fruit and nuts, olive oil, and wine.
The similarity of agricultural products means that, especially since the enlargement of the EU to include Cyprus,
Greece, Malta, Portugal, and Spain, EU members find it
easy to replace supplies from nonmember Mediterranean
countries with supplies from EU members.
The current negotiations between the EU and the ACP
countries (the signatories to the Lomé and Cotonou Agreements) have advanced through six regional talks. The EU
has succeeded in agreeing on a comprehensive economic
partnership agreement (EPA) with Caribbean ACP countries through CARIFORUM and the Caribbean Community (CARICOM) Regional Negotiating Mechanism.15
In the case of the African countries, negotiations are
being channeled through four of the main regional agreements. The Economic Community of West African States
(ECOWAS), in collaboration with the West African Economic and Monetary Union (WAEMU), is the negotiating
partner for 16 West African states. Eight Central African
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states have been negotiating through the Economic and
Monetary Community of Central Africa (CEMAC, Communauté Économique et Monétaire de l’Afrique Centrale)
in conjunction with the Economic Community of Central
African States (ECCAS), which CEMAC has plans to merge
with. Seven Southern African states are negotiating
through the Southern African Development Community
(SADC), although some of those states are not SADC
members. Another 15 are represented by the Common
Market for Eastern and Southern Africa (COMESA), even
though some of them do not participate in other COMESA
activities. With the exception of the agreement with the
Caribbean, the EPAs are still not fully in operation. Some
countries have signed partial (“goods only”) agreements,
but more than half of the ACP countries failed to reach an
agreement before the January 1, 2008, deadline, when the
WTO waiver that allowed the EU to negotiate these agreements expired. Renewal of the waiver would encounter
some opposition. Countries that have shown opposition to
the EPAs include South Africa, which already has a free
trade agreement with the EU, and Nigeria, with its oilbased economy. A bold move by China to develop trade
and investment links with African countries appears to be
causing a rethinking of the desirability of continuing close
ties with the EU if those ties come with political constraints.
U.S. agreements. U.S. policy toward regional and bilateral PTAs changed dramatically in the mid-1980s. Long a
champion of the multilateral system and of nondiscrimination, the United States has now become an active
supporter of bilateral PTAs as a complement to its commitment to the WTO and its membership in NAFTA. The
United States has completed, or is currently in the midst of,
trade negotiations with 27 countries aimed at creating
about 20 separate PTAs.16 The United States has economic
and geopolitical reasons for expanding its commercial ties;
the attraction for other countries is to secure preferred
access to the large U.S. market.17
The first of these recent PTAs was signed with Israel in
1985 as an expression of political and economic support
for that country. The free trade agreement with Canada
followed in 1986, largely at Canada’s request. It was
designed to consolidate existing sector agreements,
encourage U.S. investment north of the border, and give
Canadian firms some protection from aggressive use of
trade remedy provisions (i.e., antidumping and countervailing duty measures). In 1990, Mexico requested similar
conditions, to ensure overseas investors’ access to the large
U.S. market. Canada opted to join the United States and
Mexico in NAFTA, which incorporated the earlier bilateral
agreement with Canada. A free trade agreement with Jordan
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was concluded in 2001, again as a show of political support
and economic assistance.
The United States began to negotiate additional bilateral
PTAs in 2002 as an expression of a policy of “competitive liberalization” articulated by the U.S. trade representative. This
policy consisted of offering swift negotiations to any country
that was willing to conform to terms consistent with the
mandate of the U.S. administration, as specified in the Trade
Promotion Authority Act. The list of willing trade partners
with which PTAs were concluded includes Bahrain,
Morocco, Oman, Peru, and Singapore. Among other completed bilateral PTAs with a more significant agricultural
component were those with Chile and Australia. Talks with
Bolivia, Ecuador, Peru, the Southern African Customs
Union, and the United Arab Emirates (UAE) are currently
suspended.18 Agreements with Colombia, the Republic of
Korea, and Panama await ratification. A new front has been
opened up in the Asia-Pacific region as the United States has
begun to explore the possibility of a Trans-Pacific Partnership (TPP) agreement to include Australia, Brunei Darussalam, Chile, New Zealand, Singapore, and possibly Malaysia
and Thailand. Recent agreements have often been designed
as “templates” for future PTAs within a region. Thus, the
PTAs with Bahrain, Oman, and the UAE are seen as building
blocks toward a Middle East free trade area, and the negotiations with Malaysia and Thailand (along with the one
already in place with Singapore) were originally supposed to
pave the way for other bilateral PTAs with countries in the
Association of Southeast Asian Nations—although this
prospect has been overtaken by the TPP. The PTAs themselves usually follow from trade and investment framework
agreements (TIFAs) and bilateral investment treaties (BITs).
The United States has a considerable number of TIFAs and
BITS in place that would form the basis for bilateral PTAs.
Although all the PTAs have provisions for tariff reductions that affect many food and agricultural goods, the
agreements, with few exceptions, control trade in a range of
products considered politically sensitive in one or both
partners. For the United States, these sensitivities include
sugar, citrus fruits, peanuts, and dairy products; for the
partners, the list includes corn, beans, and rice.
Three current agreements have the greatest actual or
potential impact on U.S. agricultural markets and hence on
the environment in which policy is formed: the recent
PTAs with Chile and Australia, and the CAFTA–DR agreement. Table 7.1 summarizes the main characteristics of
each agreement.
The United States and five Central American countries—
Costa Rica, El Salvador, Guatemala, Honduras, and
Nicaragua—began negotiations on CAFTA in 2003, and
the agreement took effect in 2006. Negotiations with the
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Precursor of WTO SPS agreement
(Chapter 7B)

Dispute settlement mechanism for
Dispute settlement mechanism for
matters arising from agreement (Chapter matters arising from agreement
20) put in place; separate procedures for (Chapter 22) put in place
review of antidumping and countervailing
actions (Chapter 19) put in place

Committee on Agricultural Trade;
Working Group on Agricultural
Subsidies; Advisory Committee on
Private Commerce Disputes Regarding
Agricultural Goods

SPS measures

Dispute
settlement

Institutions

Australia FTA

CAFTA

Additional duties linked to trigger
quantities (Article 3.14) for products
listed in Annex 3.14; total duties not to
exceed MFN rate; safeguard not
operative when zero-duty stage reached

TRQs for sensitive products in Annex 3.3
imposed; rules on administration of
TRQs (in addition to GATT Article XIII)
put in place

Some tariffs eliminated; others staged
over 5, 10, and 15 years; other cuts
delayed for 6 or 10 years; duty-free
status after 15 or 20 years

Committee on Agriculture; Standing
Technical Working Group on Animal
and Plant Health Measures

Dispute settlement mechanism for
matters arising from agreement
(Chapter 21) put in place; provision for
monetary penalties put in place

Work to resolve trade conflicts over
SPS barriers

Agreement reached to work together in
WTO for reduction of domestic support
levels and to shift to less-trade-distorting
instruments

Agreement reached to avoid use of
export subsidies on bilateral trade unless
third countries subsidized exports to
Australia; agreement reached to work
together for elimination in the WTO

Committee on Agricultural Trade;
Agricultural Review Commission;
Committee on Sanitary and
Phytosanitary Matters

Dispute settlement mechanism for
matters arising from agreement put in
place

Affirm commitment to SPS agreement

Agreement reached to work together in
WTO for reduction of domestic support
levels and to shift to less-trade-distorting
instruments

Agreement reached to avoid use of
export subsidies on bilateral trade unless
third countries subsidized exports to
CAFTA markets; agreement reached to
work together for elimination in the
WTO

Safeguards (Chapter 9) stipulated; GATT Trade remedies (Chapter 8) stipulated;
1994 Article XIX safeguards adhered to GATT 1994 Article XIX safeguards
adhered to

Additional customs duties linked to
price trigger for horticultural products
(Annex 3-A, section A) and to quantity
triggers for beef (Annex 3-A, section B);
price triggers used for beef in 19th year
of agreement (Annex 3-A, section C);
safeguard not operative when
zero-duty stage reached

TRQs for imports of avocados, cotton,
peanuts, tobacco, beef, and dairy
products into the United States
expanded; above-quota duties for beef
phased out over 18-year period; current
sugar TRQs not increased: no cuts in
above-quota tariff

Most tariffs eliminated; others staged
over 4, 10, and 18 years

Source: Author’s compilation from texts of agreements.
Notes: CAFTA = Central America Free Trade Agreement; FTA = free trade agreement; GATT = General Agreement on Tariffs and Trade; MFN = most favored nation; NAFTA = North American Free Trade Agreement;
SPS = sanitary and phytosanitary; TRQ = tariff-rate quota; WTO = World Trade Organization. Citations of specific provisions refer to the respective agreement.

Working Group on Agricultural Trade;
Committee on Sanitary and
Phytosanitary Matters

Affirm commitment to SPS agreement

Agreement reached to work together in
WTO for reduction of domestic support
levels and to shift to less-trade-distorting
instruments

Agreement reached to work together in
GATT for reduction of domestic support
levels and to shift to less-trade-distorting
instruments

Trade remedies (Chapter 8) stipulated;
GATT 1994 Article XIX safeguards
adhered to

Domestic
support

Safeguards (Chapter 8A) stipulated:
snapback to previous year’s tariff on
bilateral trade or MFN tariff

Other
safeguards

Additional duties linked to price trigger
(Article 3.18) for goods listed in Annex
3.18; total duties not to exceed MFN
rate; safeguard not operative after 12
years, or when zero-duty stage reached

No use of TRQs introduced

Agreement reached to avoid use of
export subsidies on bilateral trade unless
third countries subsidized exports to
Chile or the United States; agreement
reached to work together for
elimination in the WTO

TRQs allowed as special safeguard for
horticultural crops (Annex 703.3)

Agricultural
safeguards

Chile FTA
Some tariffs eliminated; others staged
over 4, 8, 10, and 12 years; some cuts
delayed for 2 and 4 years

Export subsidies Agreement reached to avoid use of
export subsidies on bilateral trade unless
third countries subsidized exports to
NAFTA markets; agreement reached to
work together for elimination in the
GATT

TRQs introduced during transition
period for sensitive products

TRQs

NAFTA

Some tariffs eliminated; others staged
over 5, 10, and 15 years

Tariff cuts

Provision

Table 7.1. Summary of Provisions Affecting Agriculture in NAFTA, U.S.–Chile, U.S.–Australia, and CAFTA Agreements

Agriculture

Dominican Republic that would fully integrate that country
into CAFTA were concluded in 2004. In addition, ratification of the pending agreement with Panama, if successful,
would round off the establishment of free trade agreements
between the United States and almost all of the countries of
Central America (see Paggi, Yamazaki, and Josling 2005).
CAFTA is intended to help foster economic growth and
improve living standards in the Central American region
by reducing and eliminating barriers to trade and investment. It essentially converts the nonreciprocal and discretionary benefits that these countries derive from the
Caribbean Basin Initiative (CBI) into permanent and
reciprocal access to the U.S. market. CAFTA covers all
trade, but the agricultural component is one of its most
important aspects (see table 7.1). The key to the agricultural agreement is market access; the arrangement contains
relatively few provisions in the areas of export subsidies
and sanitary and phytosanitary regulations, and it does not
cover domestic subsidies.
Agricultural trade barriers in the Central American
countries are higher than those for manufactured goods,
and CAFTA will create improved market opportunities for
U.S. agricultural products and for related goods and services. CAFTA locks in the applied duty rates for many products and ensures that permanent U.S. access to the market
is preserved. Its short-term impact on U.S. exports may,
however, be modest because the terms of the agreement
delay the full benefits of increased access to the countries of
the region for U.S. agricultural products of interest. The
lengthy phase-in period for increased market access and
the back-loading of commitment levels suggest that the
benefits of the agreement may only be realized many years
in the future.
Increased access to the U.S. market for Central American goods will also be a consequence of CAFTA. Here,
however, the effect is likely to be even more limited
because most CAFTA countries have had permanent dutyfree access to the U.S. market since the late 1960s under
the GSP and since 1990 under the provisions of the
Caribbean Basin Initiative (CBI) and the Caribbean Basin
Economic Recovery Act (CBERA), which implements the
CBI. The CBI was enhanced in 2000 under the terms of
the Caribbean Basin Trade Partnership Act (CBTPA) to
grant access more equivalent to that enjoyed by Mexico
under NAFTA. In fact, approximately 99 percent of
CAFTA exports already enter the U.S. market duty-free.
Duties are paid only on over-quota imports, as part of the
U.S. tariff-rate quota regimes for sugar, dairy products,
cotton, meats, and peanuts.19
The bilateral PTA with Chile was easier to negotiate
than either NAFTA or CAFTA. Chile is an important
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exporter of agricultural products, particularly fruits, vegetables, and wine, but the different seasonality makes the
produce complementary to rather than competitive with
U.S. production. The beneficiaries were supermarkets,
which gained the assurance of year-round supplies. Chile is
one of the more liberal Latin American countries, even on
agricultural products, so that opening up to U.S. exporters
was not such a big move for its farmers. Aside from some
controversy over wine labels, the talks went smoothly. It
may have helped that Chile is not a significant sugar
exporter.
The U.S. agreement with Australia also involved a
Southern Hemisphere country and thus offered some
advantages of complementary production. Australia, however, is a major exporter of meats, dairy products, cereals,
and sugar, and so tight rules had to be built in to the agreement to protect U.S. farmers from competition from
imports. Reluctantly, Australia accepted long transition
periods for dairy products and beef, and an exclusion altogether of any relaxation of protection for the U.S. sugar
sector. This decision may have an effect on the politics of
future bilateral PTAs.
The most ambitious bilateral agreement to have been
negotiated since NAFTA is still awaiting approval by Congress at present. The Korea–U.S. Free Trade Agreement
(KORUS) would establish a free trade area between the
United States and a major economy in East Asia. There was
no doubt from the beginning of the talks that agriculture
would be a stumbling block, with the Korean government,
in particular, not wishing to open up its highly protected
rice market to U.S. exports. The U.S. position had been to
include rice, even if access for U.S. rice were to be introduced slowly over a transition period. In the end, the rice
sector was essentially excluded from the agreement. This
establishes a precedent in case KORUS were to act as a template for an agreement with Japan.
Conclusions
Agricultural trade is becoming increasingly governed by
conditions negotiated in preferential trade agreements
(PTAs), whether regional or bilateral. Regional integration
of agricultural markets through open trade can have a positive effect on the development of a competitive and sustainable agriculture sector, although complementary policies at the multilateral level are needed to prevent trade
diversion. PTAs can yield benefits in the area of food security and the provision of public goods, but the empirical
analyses required to quantify these benefits are scarce, in
part because of the very diverse treatment of agriculture in
PTAs. If concluded with the right partner countries, PTAs
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can avoid the disadvantages of trade diversion. If the terms
of the agreements are appropriate, such PTAs can further
full integration into the global economy and stimulate
needed investment and the transfer of technology.
Notes
1. A full account of the interpretation of GATT Article XXIV is provided in Hudec and Southwick (1999). Srinivasan (1998) presents a
critique of the systemic issues posed by PTAs. A type of agreement not
considered in this chapter is the partial-scope agreement, which covers
only a subset of goods. These agreements are not generally notified under
Article XXIV.
2. It is perhaps ironic that the insistence on both the inclusion of
substantially all trade and 100 percent preference increases the likelihood
of trade diversion. Exclusion of those sectors where protection is high,
and the partial liberalization of internal trade in those high-cost sectors
that are covered, would reduce trade diversion, although it would also
limit trade creation. The strict rules were presumably inserted to discourage trade agreements that merely “picked low-hanging fruit” by confining
themselves to nonsensitive sectors or small reductions in tariffs.
3. For a discussion of the benefits of coordinating trade strategies
for small countries, see Schiff (1997, 2002); Andriamananjara and Schiff
(1998).
4. Adjustment of market access provisions is made easier by the
negotiation in the Uruguay Round of tariff-rate quotas (TRQs) that
ensure continued access for those countries with negotiated quotas. Allocation to preferred partners of TRQs allowed in WTO schedules is a principal link between the multilateral and preferential trade regimes. These
allocations appear contrary to the spirit of Article XIII of the GATT,
which provides that the distribution of quotas should be nondiscriminatory and should reflect market conditions.
5. Analytical devices such as that applied here are sometimes difficult
to reconcile with a world of actual countries and diverse trade strategies. In
fact, some new members may be willing to pay the price for entry, and
some old members may have strong reasons for excluding newcomers.
6. The “completion” of the European Community’s (EC’s) internal
market reform, which was incorporated in the 1992 program, was the
product of an attempt to remove remaining barriers between EC members in goods, services, labor markets, and capital markets. The success of
the European Commission in pushing through this program caused a stir
of interest in other regions.
7. The inclusion of APEC in this list is of interest, as no preferential
tariff reductions were specified in that agreement. APEC’s modus
operandi was and is a loosely coordinated process of unilateral liberalization among its members, with no discrimination against outsiders.
8. This analysis also points up the importance of timing in trade
agreements. The advantage of being first to reach a deal may be considerable. And the negotiation of long transition periods may be of little value
in easing adjustments if other countries can enter into agreements with a
shorter time horizon.
9. A side agreement guaranteed access for Denmark to the British
market for pigmeat products and for limited quantities of dairy goods.
10. Canada declined to join the open market between Mexico and the
United States because that would have required liberalization of the supply-managed sectors (dairy products and poultry), as well as sharply
increased prices for sugar in Canada.
11. The original ANZCERTA suffered from a lack of ambition and
political support (Lloyd 1991). A 1988 review of its operations led to an
acceleration of the process of liberalization, with July 1990 set as the date
for the removal of remaining tariff and nontariff barriers. In addition,
export subsidies on intrabloc trade were to be removed.
12. In 1991, Argentina eliminated export taxes on agricultural goods,
which had long been a source of government revenue. A small tax on

oilseed exports remained, together with a fee to pay for research.
Argentina has essentially liberalized imports of agricultural goods,
although some export taxes have reappeared in recent years.
13. The language about and treatment of export subsidies is much
softer in NAFTA than in the U.S.–Canada Free Trade Agreement, which
banned the use of export subsidies between the two countries.
14. Bilateral PTAs involving Singapore do not face the same political
problems in including agriculture and food products as do most other
agreements. Singapore has no significant agricultural production and no
import barriers. Other countries, however, may be concerned about the
possibility of trade deflection through Singapore. Japan, for instance, has
not agreed to open its agricultural market to imports from Singapore in
their bilateral free trade agreement.
15. CARIFORUM includes the Dominican Republic, as well as the
CARICOM countries.
16. It is worth recalling that in the late 1930s, U.S. trade policy took a
similar direction. The Reciprocal Trade Agreements Act of 1934 was an
open-ended mandate to negotiate bilateral trade agreements with other
countries, and about 30 such agreements were signed.
17. In many cases, access is already covered by existing agreements,
but the negotiation of a formal PTA reduces uncertainty as to whether
these preferences will continue.
18. SACU is made up of Botswana, Lesotho, Namibia, South Africa,
and Swaziland.
19. For more details on CAFTA and its potential impact on U.S. agriculture, see Paggi, Yamazaki, and Josling (2005).
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8
Preferential Rules
of Origin
Paul Brenton

Preferential rules of origin are applied by countries that
offer certain trade partners zero-duty or reduced-duty
access for their imports as a means of determining the eligibility of products to receive such preferential access.1
These rules of origin are required to prevent trade deflection or simple transshipment, whereby products from
nonpreferred countries are redirected through a free trade
partner to avoid the payment of customs duties. They are
meant to ensure that only goods originating in participating countries enjoy duty preferences. Rules of origin are
thus integral to preferential trade agreements such as
bilateral and regional free trade agreements and to the
nonreciprocal preferences that industrial countries offer
to developing countries.
The nature of rules of origin and their application can
have profound implications for trade flows and for the
work of customs authorities. Rules of origin can be
designed in such a way as to restrict trade and therefore can
be used, and are being used, as instruments of trade policy.
The proliferation of free trade agreements throughout the
world, with the accompanying preferential rules of origin,
is increasing the burden on customs services in many
countries, with implications for the ease of trade. Perhaps
surprisingly, given their potential to influence trade flows,
preferential rules of origin are one area of trade policy that
has been subject to very little discipline during the almost
50 years of the multilateral rules-based system now governed by the World Trade Organization (WTO).
Determining the country of origin of products has
become more difficult over the past four decades as technological change, declining transport costs, and the process of
globalization have led to the splitting up of production
chains and the distribution to different locations of the

various elements in the production of a good. The issue
becomes which of these stages of production defines the
country of origin of the good. This chapter argues that complex rules of origin, which differ across countries and agreements, can be a significant constraint on trade, a substantial
burden on customs, and a hindrance to trade facilitation.
The nature of the rules of origin can undermine the stated
intentions of preferential trade agreements.
The next section discusses what is meant by “origin” and
examines methods for determining where a substantial
transformation of a product takes place. The second section elaborates on the definition of preferential rules of
origin and looks at the rules of origin in existing preferential trade agreements. The third reviews the economic
implications of rules of origin, examines the links between
rules of origin and the use of trade preferences, estimates
the costs of complying with rules of origin, and analyses
the use of rules of origin as a tool for economic development. The final section provides some conclusions.
Defining Origin
When a product is produced in a single stage or is wholly
obtained in one country, such that there are no imported
components, the country origin of the product is relatively
easy to establish. This applies mainly to “natural products”
and to goods made entirely from them. Proof that the
product was produced or obtained in the preferential trade
partner is normally sufficient. For all other cases in which
two or more countries have taken part in the production of
the good, the rules of origin define the methods for ascertaining in which country the particular product has
undergone sufficient working or processing or has been
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subjected to a substantial transformation. (In general,
these terms can be used interchangeably.) A substantial
transformation is one that conveys to the product its essential character. Unfortunately, there is no simple and standard rule of origin for identifying the “nationality” of a
product.
Although rules relating to products that are wholly
obtained are usually relatively straightforward, this is not
always the case. A good example of how rules for products
that appear to be in their natural state, and are therefore
apparently wholly obtained, can become complex and
restrictive is the case of fish—typically, a sensitive sector
in many countries. There is no apparent import content
of fish caught in the sea or ocean, yet the European Union
(EU) rules for fish caught outside a country’s territorial
waters but within the exclusive economic zone of a country can be very complex and difficult to satisfy and to
prove compliance with. To receive preferential access to
the EU under the generalized system of preferences
(GSP), all of the following conditions relating to the vessel that catches the fish and the crew that sails on it must
be satisfied:
• The vessel must be registered in the beneficiary country
or in the EU.
• The vessel must sail under the flag of the beneficiary or
of a member state of the EU.
• The vessel must be at least 60 percent owned by nationals of the beneficiary country or the EU or by companies with a head office in either the beneficiary country
or in an EU state, and the chairman and a majority of
the board members must be nationals of the beneficiary
country or the EU.
• The master and the officers must be nationals of the
beneficiary country or of an EU member, and at least 75
percent of the crew must be nationals of the beneficiary
country or of an EU country.
Under the EU’s Cotonou Agreement, which gives preferential access to the EU market to African, Caribbean, and
Pacific (ACP) countries, the rules of origin for fish are
slightly different and a little more liberal than those for
GSP countries:
• The vessel must be registered in the EU or in any ACP state.
• The vessel must sail under the flag of any ACP or EU
country.
• The vessel must be at least 50 percent owned by nationals of any ACP or EU state, and the chairman and the
majority of the board members must be nationals of
any of those countries.

• Under certain conditions, the EU will accept vessels
chartered or leased by the ACP state under the Cotonou
Agreement.
• Under Cotonou, the master, the officers, and 50 percent
of the crew must be nationals of any ACP state or the EU.
So, identifying the nationality of fish can be a demanding task! More important, these rules have important economic implications for countries that wish to attract foreign direct investment (FDI) into their fisheries sectors and
for small island economies that may have great difficulty in
meeting the crew and officer requirements.

Methods for Determining Substantial Transformation
The three main criteria for determining origin are change
of tariff classification, value added, and specific manufacturing process. We discuss each in turn.
Change of tariff classification. Origin is granted if the
exported product falls into a different part of the tariff classification from any imported inputs that are used in its production. Application of this “tariff-shift” method has been
facilitated by the widespread adoption of the Harmonized
System (HS), under which most of the world’s more than
190 countries are now classifying goods according to the
same harmonized categories. The level of classification of
the HS at which change is required remains an issue, however. Typically, it is specified that the change should take
place at the heading level (that is, at the four-digit level of
the HS).2 Examples of simple HS headings are “beer made
from malt” (HS 2203) and “umbrellas and sun umbrellas”
(HS 6601). But headings can be more sophisticated:
Machinery, plant or laboratory equipment, whether or not
electrically heated (excluding furnaces, ovens and other
equipment of heading 8514), for the treatment of materials
by a process involving a change of temperature such as
heating, cooking, roasting, distilling, rectifying, sterilizing,
pasteurising, steaming, drying, evaporating, vaporizing,
condensing or cooling, other than machinery or plant of a
kind used for domestic purposes; instantaneous or storage
water heaters, non-electric. (HS 8419)

The HS, however, was not designed specifically as a
vehicle for determining country of origin; its purpose is to
provide a unified commodity classification for definition
of tariff schedules and for statistical purposes. Thus, in particular cases it can be argued that a change of tariff heading
will not identify substantial transformation, whereas in
other cases, substantial transformation may occur without
change of tariff heading. As a result, schemes utilizing the
criterion of change of tariff heading usually provide for a
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wide range of exceptions that need to satisfy other criteria
for determining country of origin.
The change of tariff classification may be used to define
both a positive test of origin, by stating the tariff classification of imported inputs that can be used in the production
of the exported good (for example, those under a different
heading), and a negative test, by stating cases in which
change of tariff classification will not confer origin. For
example, the North American Free Trade Agreement
(NAFTA) rule of origin for tomato ketchup states that a
change to ketchup (HS 210320) from imported inputs of
any chapter except subheading 200290 (tomato paste) will
confer origin. In other words, any ketchup made from
imported fresh tomatoes will confer origin, but ketchup
made from tomato paste imported from outside the area
will not qualify for preferential treatment, even though the
basic change of tariff classification requirement has been
satisfied.3 In the EU’s preferential rules of origin, bread,
biscuits, and pastry products (HS 1905) can be made from
any imported products except those in chapter 11, which
include flour—the basic input to these products.
The WTO Agreement on Rules of Origin stipulates that
preferential and nonpreferential rules of origin should be
based on a positive standard, but it allows the use of negative standards (a definition of what does not confer origin)
if they “clarify a positive standard.” The latter condition is
so vague as to have had very little effect, and EU and
NAFTA rules of origin, for example, are rife with negative
standards.
Thus, although in principle the change of tariff classification can provide a simple, uniform method of determining origin, in practice, instead of a general rule, there are
often many individual rules. Nevertheless, the rule on
change of tariff classification, once defined, is clear, unambiguous, and easy for traders to learn, and it is relatively
straightforward to implement. In terms of documentation,
it requires that traders keep records showing the tariff classification of the final product and of all the imported
inputs. This may not be a demanding requirement if the
exporter directly imports the inputs, but it may be more
difficult if inputs are purchased from intermediaries in the
domestic market.
Value added. When the value added to a product in a
particular country exceeds a specified percentage, the goods
are defined as originating in that country. This criterion can
be defined in two ways: as the minimum percentage of the
value of the product that must be added in the country of
origin, or as the maximum percentage of imported inputs
in total inputs or in the value of the product.
As in the case of change of tariff classification, the value
added rule has the advantage of being clear, simple, and
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unambiguous as stated. In application, however, it can
become complex and uncertain. First, there is the issue of
the valuation of materials, which may be based on several
prices: ex works (from factory); free on board (FOB); cost,
insurance, and freight (CIF); or into factory. Each method
yields a different (in this instance, ascending) value of
nonoriginating materials. Second, the application of this
method can be costly for firms that will require sophisticated accounting systems and the ability to resolve oftencomplex accounting questions. Finally, under the value
added method, origin is sensitive to changes in the factors
that determine production cost differentials across countries, such as exchange rates, wages, and commodity prices.
For example, operations that confer origin in one location
may not do so in another because of differences in wage
costs, and an operation that confers origin today may not
do so tomorrow if exchange rates change.
Specific manufacturing process. This criterion delineates
for each product or product group certain manufacturing
or processing operations that define origin (positive test)
and manufacturing or processing procedures that do not
confer origin (negative test). The rules may require the use
of certain originating inputs or prohibit the use of certain
nonoriginating inputs. For example, EU rules of origin for
clothing products stipulate manufacture from yarn, while
the rule for sodium perborate requires manufacture from
disodium tetraborate pentahydrate.4
The main advantage of specific manufacturing process
rules is that, once defined, they are clear and unambiguous
so that, from the outset, producers are able to clearly ascertain whether their product is originating or not. There are,
however, a number of drawbacks to this system, including
obsolescence (as a consequence of changes in technology)
and documentary requirements, such as an up-to-date
inventory of production processes, which may be burdensome and difficult to comply with.
Table 8.1 summarizes the main advantages and disadvantages of these various methods of determining sufficient processing or substantial transformation. No one rule
dominates others as a mechanism for formally identifying
the nationality of all products, and each has its advantages
and disadvantages. It is clear, however, that different rules
of origin can lead to different determinations of origin.
Producers who are eligible for preferential access to different markets under different schemes with different rules
of origin may find that their product qualifies under some
schemes but not others. For example, a company in a
developing country may find that the product it produces
qualifies for preferential access to the EU market under the
EU’s GSP scheme but that the same product does not satisfy the rules of origin of the U.S. GSP scheme.
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Table 8.1. Summary of Methods for Determining Origin
Rule

Advantages

Disadvantages

Key issues

Change of tariff
classification
in the
Harmonized
System

Consistency with nonpreferential
rules of origin.
Once defined, rule is clear,
unambiguous, and easy to learn.
Relatively straightforward to
implement.

Harmonized System not designed
for conferring origin; as a result,
there are often many individual
product-specific rules, which can
be influenced by domestic
industries.
Documentary requirements may be
difficult to comply with.
Conflicts over the classification of
goods can introduce uncertainty
about market access.

Level of classification at which
change required; the higher the
level, the more restrictive.
Test may be positive (e.g., which
imported inputs may be used) or
negative (e.g., definition of cases
where change of classification will
not confer origin); negative test
more restrictive.a

Value added

Clear, simple to specify, and
unambiguous.
Allows for general rather than
product-specific rules.

Complex to apply; requires firms to
have sophisticated accounting
systems.
Uncertainty resulting from sensitivity
to changes in exchange rates,
wages, commodity prices, and
so on.

Level of value added required to
confer origin.
Valuation method for imported
materials: methods that assign a
higher value (e.g., CIF) will be
more restrictive with respect to
use of imported inputs.

Specific
manufacturing
process

Once defined, clear and
unambiguous.
Provides for certainty if rules can be
complied with.

Documentary requirements can be
Formulation of the specific processes
burdensome and difficult to
required; the more procedures
comply with.
required, the more restrictive.
Leads to product-specific rules.
Use of negative test (processes or
inputs which cannot be used) or
Domestic industries can influence
positive test (what can be used);
the specification of the rules.
negative test more restrictive.
Can quickly become obsolete due to
technological progress and
therefore require frequent
modification.

Source: Author’s compilation.
Note: CIF, cost, insurance, and freight.
a. A positive determination of origin typically takes the form of “change from any other heading,” as opposed to a negative determination of origin, such as
“change from any other heading except for the headings of chapter XX.” It is worth noting that change of tariff classification, particularly with a negative
determination of origin, can be specified to have an effect identical to that of a specific manufacturing process.

Best-Practice Suggestions for the Design of Rules of Origin

Rules of Origin and Trade Preferences

Although it is difficult to derive specific recommendations
with regard to the best-practice approach to the design of
rules of origin, certain general propositions can be
advanced that apply to both preferential and nonpreferential rules:

Preferential rules of origin define the conditions that a product must satisfy to be deemed as originating in a country
that is eligible for preferential access to a partner’s market—
not simply transshipped from a nonqualifying country or
subject to only minimal processing. In practice, the greater
the level of work that is required by the rules of origin, the
more difficult it is to satisfy those rules, and the more restrictive the rules are in constraining market access relative to
what is required simply to prevent trade deflection. This is
particularly true for small, less diversified developing
economies. The higher the amount of domestic value added
that is required by a value added rule, the more difficult
compliance will be, since there will be less scope for the use
of imported parts and materials. A rule of origin that prevents the use of imported flour in the production of pastry
products such as biscuits, for example, will be very restrictive
for countries that do not have a competitive milling industry.
With regard to requirements relating to sufficient processing, change of tariff classification is the most frequently

• The rules of origin should be simple, precise, easy to
understand, transparent, predictable, and stable. They
should avoid or minimize scope for interpretation and
administrative discretion.
• The rules should be designed to have the least tradedistorting impact and should not become disguised
nontariff barriers to trade. Protectionist lobbying should
not compromise the specification of the rules of origin.
• As much as possible, the rules should be consistent
across products and across agreements. The greater are
the inconsistencies, the greater will be the complexity of
the system of rules of origin, both for companies and for
officials administering the various trade schemes.
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used criterion in current preferential trade agreements,
and it features in both EU agreements and NAFTA. WTO
research (WTO 2002) shows that of 87 free trade agreements (FTAs) and other preferential trade agreements
investigated, 83 used change of tariff classification in the
determination of origin. Most agreements specify that the
change should take place at the heading level (that is, at
the four-digit level), but in many agreements, especially
those involving the EU and NAFTA, the tariff-shift requirement varies by product. For example, Estevadeordal and
Suominen (2003) show that, although in NAFTA about
40 percent of tariff lines requires change of tariff heading,
most tariff lines (54 percent) are subject to the more
restrictive requirement of change of chapter (two-digit
level). For a small number of products, only a change of
subheading (six-digit level) is required.
Although change of tariff heading is used in most preferential trading agreements, it is seldom the only method
applied. It is also important to note that in some agreements, such as those involving the EU, change of tariff classification is applied to some products, but the value added
and specific manufacturing process methods are used for
others. In NAFTA, rules of origin tend to require at least
change of tariff classification, but the level at which change
is required varies across products. This typically leads to
considerable complication for customs officials in determining origin in preferential agreements. By contrast, many
agreements between developing countries tend to specify
general rules of origin and eschew the detailed productby-product approach adopted by the EU and NAFTA.
Furthermore, in EU agreements and in NAFTA for certain products, rules are stipulated that require satisfaction
of more than one method to confer origin. This is clearly
more restrictive than a requirement to satisfy a single
method. For example, in NAFTA’s rules of origin, the
requirement for passenger motor vehicles (HS 870321)
reads, “A change to subheading 8703.21 from any other
heading provided there is a regional value content of not
less than 50 percent under the net cost method.”
In some agreements for certain products, two or more
methods will be stipulated, and satisfaction of any one of
the methods will be sufficient to confer origin. For example, in the EU rules of origin, the requirements for wooden
office furniture (HS 940330) are “manufacture in which all
the material used is classified within a heading other than
that of the product” or “manufacture in which the value of
all the materials used does not exceed 40 percent of the exworks price of the product.” The provision of alternative
means of satisfying origin requirements gives exporters,
especially small firms, greater flexibility and will facilitate
trade under preferential trade agreements.
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With respect to value added requirements, the WTO
views a threshold for domestic content of between 40 and
60 percent as the norm, with a typical average import
requirement of between 60 and 40 percent. The EU agreements identify various thresholds on import content, ranging from 30 to 50 percent. NAFTA has a domestic content
requirement of either 50 or 60 percent, according to the
method used to value the product. A value added requirement of 50 percent can be very demanding in the globalized world of today, in which production has become split
among (perhaps many) countries.
A further feature of globalization is that, for such products as clothing, computers, and telecommunication equipment, much of the value added lies in the intermediate
products. High value added requirements therefore become
particularly difficult for developing countries to satisfy,
since it is the final, labor-intensive stage that they host. In
this way, restrictive rules of origin act to constrain specialization at the country level. The available evidence suggests
that for many products, value added in low-income countries is substantially less than 30 percent. When the final
stage of production involves labor-intensive activities
applied to relatively high-value imported inputs, it is more
difficult for low-wage countries to satisfy a particular value
added requirement than it is for higher-wage countries.
In general, these percentage value rules are rarely
applied as the sole test of origin and are typically employed
with the change of tariff classification. Exceptions among
agreements are the Australia–New Zealand Closer Economic Relations Trade Agreement (ANZCERTA), the
South Pacific Trade and Economic Co-operation Agreement (SPARTECA), and the Association of Southeast Asian
Nations (ASEAN) Free Trade Agreement (AFTA), which
have percentage requirements without any additional need
for change of tariff heading. All three agreements do
require that the last process of manufacture be undertaken
in the exporting country.
As noted earlier, under the value added method, origin
is sensitive to changes in factors such as exchange rates,
wages, and commodity prices. The value added method
thus tends to penalize low-labor-cost locations, which will
find it more difficult than higher-cost locations to add the
necessary value. It is likely to cause particular problems of
compliance for companies in developing countries that
lack the sophisticated accounting systems necessary under
this method.
Rules based on specific manufacturing processes are
widely used (in 74 of the 83 preferential trade agreements
analyzed by the WTO), often in conjunction with the
change of tariff classification criterion, the value added criterion, or both. They are a particular feature in the textiles

166

Paul Brenton

and clothing sectors. Some examples of the application of
the rules follow:
• A producer imports cotton fabric (HS5208), which
is then dyed, cut, and made up into cotton shirts
(HS6105). The value of the imported materials
amounts to 65 percent of the value of the shirts. In
this case, origin would come under a change of tariff
heading rule, but not under a value added rule, which
requires an import content of not more than 60 percent or a domestic content of more than 40 percent. A
specific manufacturing process requirement that the
products have been manufactured from yarn (the production stage before fabric) would mean that the
product would not be originating.5
• A doll (HS9502) is made from imported plastics and
imported ready-made garments and footwear. The
value of the imported materials amounts to 50 percent
of the value of the doll. In this case, the doll would be
originating under a value added rule requiring an
import content of no more than 60 percent; it would
not be originating under the change of tariff heading
because garments and accessories for dolls are classified
under the same tariff heading as dolls.
Most preferential trade agreements also specify types of
operations that are deemed to be insufficient in working or
processing to confer origin. Typically, they include (a) simple packaging operations, such as bottling, placing in
boxes, bags, and cases, and simple attachment on cards and
boards; (b) simple mixing of products and simple assembly
of parts; and (c) operations to ensure the preservation of
products during transport and storage. The requirements
act to ensure that these basic operations do not confer origin even if the basic rule of origin, such as change of tariff
heading, has been satisfied.
Several other typical features of the rules of origin of
preferential trade schemes can influence whether origin
is conferred on a product and can hence determine the
effect of the scheme on trade flows. These are cumulation, tolerance rules, and absorption. The treatment of
duty drawback and of outward processing outside the
free trade partners or preferential trade partners can also
be important.
Cumulation
The basic rules of origin define the processing that has to
be done in the individual beneficiary or partner to confer
origin. Cumulation allows producers to import materials
from a specific country or regional group of countries

without undermining the origin of the final product. In
effect, the imported materials from the identified countries
are treated as being of domestic origin in the country
requesting preferential access. There are three types of
cumulation: bilateral, diagonal (or partial), and full.
The most basic form, bilateral cumulation, applies to
materials provided by either of two partners of a preferential trade agreement. In this case, originating inputs (i.e.,
materials) that have been produced in accordance with the
relevant rules of origin and imported from the partner,
qualify as originating materials when used in a country’s
exports to that partner. For example, under the EU’s
GSP scheme, the rule of origin for cotton shirts states that
origin is conferred to a beneficiary country if the shirt is
manufactured from yarn. Nonoriginating yarn may be
imported, but the weaving into fabric, the cutting, and the
making up into a shirt must take place in the beneficiary.
The EU’s GSP scheme allows for bilateral cumulation so
that fabric that originates in the EU (that is, fabric produced in accordance with the rule of origin for fabric—in
this case, produced from the stage of fibers) can be treated
as originating in the beneficiary country. Thus, originating
fabrics can be imported from the EU and used in the production of shirts for export that will qualify for preferential
access to the EU. The EU, however, is often not the leastcost supplier of inputs, and so the benefits of this type of
cumulation can be limited. If the extra cost of using EUsourced inputs rather than the lowest-cost inputs from
elsewhere exceeds the available benefit from preferential
access, cumulation will have no effect, and there will be no
improvement in market access.
Diagonal cumulation takes place on a regional basis.
Qualifying materials from anywhere in the specified region
can be used without undermining preferential access. In
other words, parts and materials from anywhere in the
region that qualify as originating can be used in the manufacture of a final product, which can then be exported with
preferences to the partner country’s market. Diagonal
cumulation is widely used in EU agreements but is not
applied by NAFTA. In Europe, a pan-European system of
rules of origin with diagonal cumulation has been developed to govern EU free trade agreements with countries of
the European Free Trade Association (EFTA) and with
countries in Central and Eastern Europe. Diagonal cumulation is allowed under the EU’s GSP scheme, but within a
limited set of regional groups that have pursued their own
regional trade agreements. For example, diagonal cumulation can take place within four regional groupings:
ASEAN, the Central American Common Market (CACM),
the Andean Community, and the South Asian Association
for Regional Cooperation (SAARC).
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Diagonal cumulation allows originating materials from
regional partners to be further processed in another country in the group and treated as though the materials originated in the country where the processing is undertaken.6
This flexibility in sourcing is, however, constrained by the
further requirement that the value added in the final stage
of production exceed the highest customs value of any of
the inputs used from countries in the regional grouping.
Thus, for example, with diagonal cumulation, shirt producers in Cambodia can use fabrics from Indonesia (provided that they are originating—that is, produced from the
fiber stage) and still receive duty-free access to the EU, but
the value added in Cambodia must exceed the value of the
imported fabric from Indonesia. Similarly, producers in
Nepal can import originating fabric from India and still
qualify for preferential access to the EU if the value added
in Nepal is sufficient.
As demonstrated in a report by the United Nations Conference on Trade and Development (UNCTAD) and the
Commonwealth Secretariat (2001), the value added
requirement can render regional cumulation of little value.
For example, value added in the making up of clothing in
Bangladesh ranges from between 25 and 35 percent of the
value of the product, so the import content of the fabrics
that come from India is around 65 to 75 percent. In this
case, the value added requirement placed on regional
cumulation is not met, and origin of the made-up clothing
is conferred not on Bangladesh, but on India. Regional
cumulation still allows clothing that is produced in
Bangladesh from Indian fabrics preferential access to the
EU, but not at the zero rate for which Bangladesh is eligible.
Rather, the rate for which India is eligible—a 20 percent
reduction from the most favored nation (MFN) rate—is
applied. Thus, instead of the zero duty, which is in principle
available to Bangladesh under the Everything But Arms
regulation, a tariff of more than 9 percent would be levied
on these exports from Bangladesh to the EU.
In full cumulation, any processing activities carried out
in any participating country in a regional group can be
counted as qualifying content, regardless of whether the
processing is sufficient to confer originating status on
the materials themselves. Full cumulation allows for
greater fragmentation of production processes among
the members of the regional group and so stimulates
increased economic linkages and trade within the region.
Under full cumulation, all the processing carried out in
participating countries is assessed in deciding whether
there has been substantial transformation. Full cumulation
therefore encourages deeper integration among participating countries. Full cumulation is rare. It is currently
applied in the EU agreements with the EFTA countries;
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with Algeria, Morocco, and Tunisia; and, under the Cotonou
Agreement, with the ACP countries. It is also available in
the GSP schemes of Japan and the United States; among
countries within specified groupings; and, on a global
basis, among all developing-country beneficiaries in the
schemes of Australia, Canada, and New Zealand, as well as
the ANZCERTA and SPARTECA regional agreements.
Under full cumulation, it may be easier for more
developed, higher-labor-cost countries to outsource
labor-intensive, low-technology production stages to less
developed, lower-wage partners while maintaining the
preferential status of the good produced in low-cost locations. Diagonal cumulation, by requiring that more stages
of production or higher value added be undertaken in the
lower-cost country, may make it more difficult for the
products produced by outsourcing to qualify for preferential access. The documentary requirements of full cumulation may be more onerous than those required under
diagonal cumulation. Detailed information from suppliers
of inputs may be required under full cumulation, whereas
the certificates of origin that accompany imported materials may suffice to show conformity under diagonal cumulation. For this reason, it is desirable that traders be offered
a choice between diagonal or full cumulation.
To illustrate the alternatives, a clothing product made in
one country from fabric produced in a regional partner
and made from nonoriginating yarn would be eligible for
duty-free access to the EU under full cumulation but not
under diagonal cumulation, since the fabric would not be
deemed to be originating. (The rule of origin for the fabric
requires manufacture from fibers.) Or, country A provides
parts (say, chassis for bicycles) to country B, where they are
processed (painted and prepared) and sent to country C
for final assembly, using locally produced parts (tires and
seat), before being exported to country D. Countries B, C,
and D participate in the same FTA; country A is not a
member. The value of the final product (the bicycle)
exported from country C to country D consists of 25 percent parts from country A, 25 percent value added
in country B, and 50 percent parts from and value added
in country C. The value of parts from country A makes
up 50 percent of the value of the intermediate product
exported from country B to country C. If there were a
40 percent maximum import content for all products, the
bicycle exported from country C to country D would qualify for preferential access under full cumulation. (Only the
25 percent of parts from country A is nonoriginating.) It
would not, however, qualify under diagonal cumulation
because the value of nonoriginating materials in the product exported by country B exceeds 40 percent. This intermediate product would not be treated as originating, and
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the total of nonoriginating materials in the final product
would now be calculated as 50 percent of the final price of
the bicycle (the value from both country A and country B).
Tolerance Rules
Tolerance, or de minimis, rules allow a certain percentage
of nonoriginating materials to be used without affecting
the origin of the final product. The tolerance rule can make
it easier for products with nonoriginating inputs to qualify
for preferences under the change of tariff heading rule and
the specific manufacturing process rule. This provision
does not affect the value added rules. The tolerance rule
does not act to lower the limitation on the value of
imported materials; the nonoriginating materials will
always be counted in calculating import value content.
In NAFTA, nonoriginating materials can be used even
if the rule on sufficient processing is not fulfilled, provided
that the value of these materials does not exceed 7 percent
of the value of the final product. Under the EU’s GSP
scheme, the threshold is 10 percent, but under the Cotonou
Agreement between the EU and the ACP countries, the tolerance rule allows 15 percent of nonoriginating materials
that would otherwise not be accepted. For example, in the
case of the doll described earlier, in which the use of dolls’
clothing accessories denied origin to the final product under
the change of heading rule (since the accessories are classified under the same heading), origin would be conferred
under the EU GSP if the value of the dolls’ clothing and
accessories is less than 10 percent of the value of the doll.
The tolerance rules applied to the textiles and clothing
sector are often different and are generally less favorable
than the general rules on tolerance. In many cases, the rule
is applied in terms of the maximum weight rather than
the value of the nonoriginating materials that are tolerated,
and in cases in which the value threshold is maintained, it
is set at a lower level than in the general rule.
Absorption (Roll-Up) Principle
According to the absorption principle, parts or materials
that have acquired originating status by satisfying the relevant rules of origin can be treated as being of domestic origin in any further processing and transformation. This is of
particular relevance to the value added test. For example, in
the production of a particular part, origin is conferred
because imported materials constitute 20 percent of the
final price of the part and are less than the maximum, say,
30 percent required by an import content rule of origin.
This part will then be treated as 100 percent originating
when incorporated into a final product. The 20 percent

import content of the part is not taken into account when
assessing the import content of the final product. The converse of this is that if the part does not satisfy the relevant
rule of origin, it is deemed to be 100 percent nonoriginating (“roll-down”). Ideally, if the part or the materials fail to
satisfy the relevant rule of origin, the portion of value
added domestically should still be counted in the determination of the origin of the final product.
Duty Drawback and Outward Processing
Provisions relating to duty drawback can lead to the repayment of duties on nonoriginating inputs used in the production of a final product that is exported to a free trade or
preferential trade partner. Some agreements contain
explicit no-drawback rules that will affect decisions relating to the sourcing of inputs by firms exporting within the
trade area, reducing the incentives for the use of imported
inputs from nonparticipating countries and encouraging
the use of originating inputs from participating ones.
Increasingly important are rules concerning territoriality
and the treatment of outward processing by companies
based within the free trade area that is undertaken in countries that are not members of the agreement. These rules
determine whether processing outside the area undermines
the originating status of the final product exported from
one partner to another.
Rules of Origin in Existing Preferential Trade Agreements
Preferential rules in EU and U.S. agreements. All three
methods of determining origin are employed in agreements involving the EU and NAFTA. A key feature of the
EU and NAFTA models of rules of origin is that these rules
are specified at a very detailed level on a product-byproduct basis and can be very complex—they often run to
well over 200 pages! The rules for clothing products under
NAFTA provide an example of very complex and restrictive
rules of origin. The following summarizes the rules for
men’s or boys’ overcoats made of wool (HS620111), which
are typical of the nature of the rules for a wide range of
clothing products:
A change to subheading 620111 from any other chapter,
except from heading 5106 through 5113, 5204 through
5212, 5307 through 5308 or 5310 through 5311, Chapter
54 or heading 5508 through 5516, 5801 through 5802 or
6001 through 6006, provided that the good is both cut and
sewn or otherwise assembled in the territory of one or
more of the Parties.

The basic rule of origin stipulates change of chapter but
then provides a list of headings and chapters from which
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imported inputs cannot be used. In effect, the overcoat
must be manufactured from the stage of wool fibers forward, since neither imported woolen yarn (HS5106–5110)
nor imported woolen fabric (HS5111–5113) can be used.
However, the rule also states that neither imported cotton
thread (HS5204) nor imported thread of man-made
fibers (HS54) can be used to sew the coat together. This
rule in itself is very restrictive, and the rule for this product is further complicated by requirements relating to the
visible lining:
Except for fabrics classified in 54082210, 54082311,
54082321, and 54082410, the fabrics identified in the following sub-headings and headings, when used as visible
lining material in certain men’s and women’s suits, suittype jackets, skirts, overcoats, car coats, anoraks, windbreakers, and similar articles, must be formed from yarn
and finished in the territory of a party: 5111 through 5112,
520831 through 520859, 520931 through 520959, 521031
through 521059, 521131 through 521159, 521213 through
521215, 521223 through 521225, 540742 through 540744,
540752 through 540754, 540761, 540772 through 540774,
540782 through 540784, 540792 through 540794, 540822
through 540824 (excluding tariff item 540822aa, 540823aa
or 540824aa), 540832 through 540834, 551219, 551229,
551299, 551321 through 551349, 551421 through 551599,
551612 through 551614, 551622 through 551624, 551632
through 551634, 551642 through 551644, 551692 through
551694, 600110, 600192, 600531 through 600544 or
600610 through 600644.

This stipulates that the visible lining used must be produced from yarn and finished in either party. The rule may
well have been introduced to constrain the effect of the tolerance rule, which would normally allow 7 percent of the
weight of the article to be of nonoriginating materials. In
overcoats and suits, the lining is probably less than 7 percent of the total weight. Finally, it is interesting to note that
the rules of origin also provide very specific exemptions to
the rules of origin for materials that are in short supply or
are not produced in the United States—reflecting firmspecific lobbying to mitigate the restrictiveness of the original NAFTA rules of origin. The most specific example is
where apparel is deemed to be originating if assembled
from imported inputs of “fabrics of subheading 511111 or
511119, if hand-woven, with a loom width of less than
76 cm, woven in the United Kingdom in accordance with
the rules and regulations of the Harris Tweed Association,
Ltd., and so certified by the Association.” The task facing
importers, and the relevant customs officials, in checking
consistency with such rules is clearly not a simple one!
Preferential rules in other agreements. This detailed,
product-specific approach to rules of origin of the EU and
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NAFTA can be contrasted with most of the agreements
involving developing countries, such as AFTA, the Common Market for Eastern and Southern Africa (COMESA),
and the Southern Cone Common Market (Mercosur, Mercado Común del Sur), where rules are typically general and
there are no, or very few, product-specific rules of origin.
This suggests that domestic industry did not play a significant role in the specification of these rules. Some agreements, such as AFTA, rely solely on the value added
method. The COMESA rules of origin require satisfaction
of a value criterion (either the CIF value of imports must
not exceed 60 percent of the value of all materials used, or
domestic value added should be at least 35 percent of the
ex-factory cost of the goods) or a change of tariff heading.7
What are the merits of these different approaches to the
specification of preferential rules of origin? Detailed product-by-product rules can leave very little scope for interpretation. Indeed some argue that a product-by-product
approach based on input from domestic producers is the
best way of dealing with the specification of rules of origin.
But, as the examples of fish and clothing show, productspecific rules can become very complex and restrictive. The
more complex and the more technical the rules become, the
greater is the scope for the participation of domestic industries in setting restrictive rules of origin (see Hoekman
1993). Indeed, “the formulation of product specific rules of
origin is, by its nature, very much out of the practical control of generalists, which is to say government officials at the
policy level, and very much in the practical control of specialists, which is to say the representatives of concerned
industries” (Palmeter 2003, 159). Other interests, such as
consumers of the relevant product, are effectively excluded
from discussion concerning the rules of origin.
Those who lobby hardest for trade policy interventions
are not altruistic, and their objectives with regard to rules
of origin are likely to be to restrict competition from
imports and to expand their own exports within a free
trade area at the expense of third-country suppliers. Such
objectives can be more effectively pursued when policy is
determined in an environment that lacks transparency and
openness, as can easily occur when rules of origin are
determined product by product.
From a trade policy perspective, the restrictiveness of a
value added rule, in terms of its impact on trade, is clearer
and more apparent than is the case for the change of tariff
classification and specific manufacturing process rules. It
is relatively straightforward to compare alternative proposals concerning a value added rule. The extent of protection
engendered by complex and technical rules of origin that
differ across products is much more difficult to detect. This
asymmetry of information is one reason why those groups
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seeking protection will push for complex rules of origin and
why the change of tariff classification and specific manufacturing process rules may be more susceptible to capture by
protectionist domestic interest groups (see Hirsch 2002).
Adopting a product-by-product approach to rules of origin
will tend to lead to rules that are more restrictive than is
necessary to prevent trade deflection—to protectionist rules
of origin—and that can lead to an overly complex system
that is difficult for traders to implement and that adds considerably to the burden on customs services.
More general rules of origin can allow greater scope for
interpretation, as noted by Izam (2003). In Asia, there are
some suggestions of underutilization of AFTA preferences,
reflecting uncertainties concerning the rules of origin. It
appears that differing interpretations of the rules in
ASEAN countries lead to inconsistent application of the
rules within the region. This suggests the need for more
effective coordination between customs and other relevant
authorities in partner countries, with the aim of clarifying
existing rules and regulations rather than applying more
restrictive rules of origin. It is also important that alternative rules be considered so that producers are allowed some
flexibility in proving origin. Giving producers the option of
satisfying either a value added rule or a change of tariff
classification rule is likely to be trade facilitating.
There is substantial variation in the permitted amount
of nonoriginating import content under value added
requirements in different agreements. In the Canada–Chile
agreement, for example, products are typically subject to a
change of tariff classification (where the level of change
required varies by product) and a domestic value added
requirement that varies between 25 and 60 percent, according to the product and the method of valuation used. In the
U.S.–Chile agreement, where the rules are similar to those
of NAFTA but not identical for all products, the required
domestic content is between 35 and 55 percent. Under the
Canada–Chile agreement, plastic products (HS39), for
example, must satisfy the requirements of change of tariff
heading and between 50 and 60 percent of domestic value
added, depending on the method of valuation. Under the
U.S.–Chile agreement, most plastic products need only
satisfy the requirement of change of subheading to be
originating. To be originating under the U.S.–Chile agreement, nonelectrical engineering products (HS84) must
satisfy a change of subheading and a domestic value content of between 35 and 45 percent, whereas under the
Canada–Chile agreement, such products need to satisfy
change of subheading but only a 25 to 35 percent content
requirement (always depending on the valuation method).
Thus, certain products produced in Chile that are granted
duty-free access to Canada may not receive such treatment

in the United States because of the more liberal rules of
origin applied in the Canada–Chile agreement for those
products, whereas other products may satisfy U.S. but not
Canadian rules of origin requirements.
Most free trade and nonreciprocal trade preference
schemes contain provisions for cumulation, but there is considerable variation in its nature. For example, the EU allows
for diagonal cumulation in the Pan-European Area of
Cumulation, encompassing the EFTA, Central and Eastern
European, and Balkan countries, whereas under the Cotonou Agreement, there is full cumulation among African and
Caribbean countries. Similarly, for tolerance rules, which are
widely applied in agreements that are not based on the sole
use of the value added method, there are considerable differences across agreements, even those involving the same
country. Under the EU–Mexico Free Trade Agreement,
nonoriginating materials can constitute up to 10 percent of
the value of the final product, while under the agreement
between the EU and South Africa, the level of tolerance is set
at 15 percent. Different rules of tolerance are often established for certain sectors, especially textiles and clothing.
Measures of the restrictiveness of different origin regimes.
Estevadeordal (2000) introduced an ordinal index (the
R-index) to capture the overall restrictiveness of a set of
rules of origin. The index is derived from data at the tariffline level and is based on an observation rule, with the following two assumptions:
• For a change of tariff classification (CTC), change at the
chapter level is more difficult to satisfy than a change at
the heading level; a change at the heading level is stricter
than at the subheading level; and a change at the subheading level is more stringent than at the tariff-line or
item level.
• Additional criteria usually imply a more restrictive rule.
When a CTC is accompanied by a value added requirement, a specific technical process, or both, the rule is
more difficult to meet. Allowances (tolerance) and
cumulation, by contrast, will tend to diminish the
restrictiveness of a given rule.
Higher values are assigned more demanding rules, with
a maximum value of 7. Figure 8.1 provides a simple summary of the outcome of applying this index to a number of
free trade agreements by using information presented in
Estevadeordal and Suominen (2006). The index shows that
agreements involving the United States and the EU tend to
have more restrictive rules of origin than do agreements
among developing countries, such as COMESA and the
Economic Community of West African States (ECOWAS).
Agreements involving the EU and the United States tend to
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Figure 8.1. Restrictiveness (R-Index) of Rules of Origin in
Free Trade Agreements
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imports from GSP beneficiaries in 1994 qualified for preferential access to the EU market, yet only 38 percent actually entered the EU market with a duty less than the MFN
rate. The reasons for this difference are the effects of rules
of origin and tariff quotas for particular products, which
set limits on the amount of imports that can receive beneficial access to the EU market. The gap also reflects the
treatment of textiles and clothing products, which
accounted for more than 70 percent of EU imports from
countries covered by the GSP but for which the utilization
rate (the ratio of imports receiving preferences to eligible
imports) was only 31 percent.
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Source: Derived from Estevadeordal and Suominen 2006.
Note: AFTA, ASEAN Free Trade Agreement; ASEAN, Association of Southeast
Asian Nations; CACM, Central American Common Market; COMESA,
Common Market for Eastern and Southern Africa; ECOWAS, Economic
Community of West African States; EU, European Union; NAFTA, North
American Free Trade Agreement; SADC, Southern African Development
Community. For derivation of the R-index, see the discussion in the text.

have complex product-specific rules of origin, whereas the
COMESA and ECOWAS agreements have simpler rules
that are common across products.
Although agreements between developing countries
often have less restrictive rules of origin on paper, in practice their implementation can be highly restrictive. For
example, to be able to use the ECOWAS trade liberalization
scheme, companies must obtain, for each and every product that they wish to export, approval from their national
ministry and then from ECOWAS. This is in addition to
the requirement of a certificate of origin for each shipment. The whole process apparently takes between four to
six months. Indeed, exporters registering for the first time
are advised to state the names of future products to be
exported under the scheme. If not, they will have to apply
again for each new product they wish to export!
Economic Implications of Rules of Origin
The specification and implementation of rules of origin
can be a major determinant of the impact of free trade and
preferential trade agreements. In practice, rules of origin
are controversial because the available evidence suggests
that the utilization of preferences tends to be less than full.
That is, substantial proportions of actual exports that are
eligible for preferences do not enter the partner’s market
with zero or reduced duties but actually pay the MFN tariff.8 Sapir (1998) shows that 79 percent of EU dutiable

Under the EU’s Everything But Arms Agreement for the
least developed countries, which offers duty-free access
for all products, almost all of Cambodia’s exports to the
EU are eligible for zero duty preferences, yet in 2001, only
36 percent of those exports obtained duty-free access.
Brenton (2003) shows that this failure to utilize preferences meant that, on average, Cambodia’s exports to the
EU paid a tariff equivalent to 7.7 percent of the value of
total exports. Again, the main suspect for this underutilization of trade preferences is the rules of origin, particularly since Cambodia specializes in the production of
clothing products, for which EU rules of origin are very
restrictive, requiring production from yarn.
Brenton and Manchin (2003) show that large amounts
of EU imports from Eastern European countries of clothing products made from EU-produced fabrics still enter the
EU market under an alternative customs regime—outward
processing—even though there is no fiscal incentive to do
so, since EU tariffs have been removed under free trade
agreements. This probably reflects the costs and uncertainties in proving origin that would be necessary under the
normal preferential customs procedures. Estevadeordal
and Miller (2002) demonstrate that, in the transition from
the U.S.–Canada free trade agreement to NAFTA, rules of
origin for certain sectors, such as textiles, became more
restrictive and that, as a result, the utilization of the available preferences declined.
Compliance with rules of origin entails costs that can
affect the sourcing and investment decisions of companies.9 If the optimal input mix for a firm involves the use of
imported inputs that are proscribed by the rules of origin
of a free trade agreement in which the country participates,
then the rules of origin will reduce the value of the available
preferences. The firm will have to shift from the lowest-cost
source of inputs to a higher-cost source in the domestic
economy, reducing the benefits of exporting under a lower
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tariff. In the extreme, if the cost difference exceeds the size
of the tariff preference, the firm will prefer to source internationally and pay the MFN tariff. The ability to cumulate
inputs from a partner under bilateral, diagonal, or full
cumulation will tend, in increasing order, to open the possibilities for identifying low-cost sources of inputs that do
not compromise the qualifying nature of the final product.
Nevertheless, if the lowest-cost supplier is not a member of
the area of cumulation, the benefits of the preferential
scheme will always be less than indicated by the size of the
preferential tariff.
Rules of origin can also distort the relative prospects of
similar firms within a country. For example, a clothing producer in Moldova may have established an efficient manufacturing process on the basis of importing fabrics from
Turkey. A less efficient producer that uses imported EU
fabrics may be able to expand production on the basis of
preferential access to the EU market under the GSP (with
bilateral cumulation). The more efficient firm may not be
able to expand, since its product does not qualify for preferences because of the use of nonqualifying fabrics and there
may be substantial costs in changing suppliers of fabrics.
These problems will be exacerbated in sectors in which
economies of scale are important. Producers that supply
both preferential and nonpreferential trade partners, or
that face different rules of origin in different preferential
partners, will have to produce with a different input mix
for different markets if they are to receive preferential
access. This may undermine the benefits from lower average costs that would arise if total production were to be
based on a single set of material inputs and a single production process.
Rules of origin may be an important factor in determining the investment decisions of multinational firms. Such
firms often rely on imported inputs from broad international networks that are vital for supporting firm-specific
advantages such as a technological edge in the production
of certain inputs. More generally, if the nature and application of a given set of rules of origin increase the uncertainty concerning the extent to which preferential access
will actually be provided, the level of investment will be less
than if such uncertainty were reduced.
For companies, there is not only the issue of complying
with the rules on sufficient processing but also the cost of
obtaining the certificate of origin, including any delays that
arise in obtaining it. The costs of proving origin include
satisfying a number of administrative procedures, so as to
be able to provide the required documentation, and maintaining systems that accurately account for imported
inputs from different sources, in order to prove consistency
with the rules. The ability to prove origin may well require

the use of what are, for small companies in developing
and transition economies, sophisticated and expensive
accounting procedures. Without such procedures, it is difficult for companies to show precisely the geographic
breakdown of the inputs they have used.
An important feature of most preferential trade schemes
is the requirement of direct consignment or direct transport. It stipulates that goods for which preferences are
requested are shipped directly to the destination market. If
they are in transit through another country, documentary
evidence may be requested to show that the goods remained
under the supervision of the customs authorities of the
country of transit, that they did not enter the domestic market there, and that they did not undergo operations other
than unloading and reloading. In practice, it may be very
difficult to obtain the necessary documentation from
foreign customs offices.
Finally, it is important to note that customs authorities
are typically responsible for implementing the system of
rules of origin. Customs usually has the responsibility for
checking the certificate of origin and may also be
involved in issuing origin certificates for local exporters.
Rules of origin, although an essential element of preferential trade agreements, add considerable complexity to
the trading system for traders, customs officials, and trade
policy officials.
Implementation of preferential trade agreements
increases the burden on customs. Limited resources and
weak administrative capacity in many developing countries
mean that these trade agreements have inevitable repercussions for trade facilitation. At the very least, when designing
trade agreements, issues of administrative capacity in customs need to be taken into account. Complicated systems of
rules of origin increase the complexity of customs procedures and the burden on origin-certifying institutions.
In general, rules of origin that are clear, straightforward,
transparent, and predictable and that require little or no
administrative discretion will place less of a burden on customs than will complex rules. The use of general rather
than product-specific rules appears to be most appropriate
for preferential rules of origin applied by and to developing
countries. Less complicated rules of origin stimulate trade
between regional partners by reducing the transaction
costs of undertaking such trade, in comparison with more
complex and restrictive rules of origin.
WTO members have recognized that rules of origin are
an important factor affecting the ability of exporters to
exploit market access opportunities. At the sixth WTO
ministerial meeting, held in Hong Kong SAR, China, in
December 2005, ministers declared that “developed-country
Members, and developing-country Members declaring
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themselves in a position to do so, agree to implement dutyfree and quota-free market access for products originating
from [least-developed countries (LDCs)]” and that “members shall take additional measures to provide effective
market access, both at the border and otherwise, including
simplified and transparent rules of origin so as to facilitate
exports from LDCs.”
Quantifying the Costs Associated with Rules of Origin
The costs of complying with rules of origin can be decomposed into distortionary costs (caused by changes in the
production structure to enable compliance) and administrative costs (to prove origin). Information on these costs is
limited. Early studies suggested that the costs of providing
the appropriate documentation to prove origin could be
about 3 percent or more of the value of the export shipment for companies in developed countries (Herin
1986).10
Recently, efforts have been made to derive cost estimates
for various product-specific rules of origin by linking the
index of the restrictiveness of rules of origin developed by
Estevadeordal (2000) to rates of utilization of preferences,
after controlling for the size of the preferential margin.
Cadot et al. (2006) find utilization rates of preferences to
be positively related to preferential margins and negatively
related to the restrictiveness of the rules of origin, as proxied by the R-index. They then proceed to use the R-index
and the information on utilization of preferences to carry
out nonparametric estimation of the upper and lower
bounds of the costs of complying with the rules of origin.
By revealed preference, when utilization rates are 100 percent, the preference margin provides an upper bound for
compliance costs. When utilization rates are zero, the preference margin provides a lower bound of the costs of complying with the rules of origin. For intermediate rates of
utilization, the average rate of preference is taken to capture the costs of compliance. The trade-weighted average
of compliance costs is found to be 6.8 percent for NAFTA
and 8 percent for EU rules of origin.
Cadot et al. (2006) also use the information on utilization rates to break down the estimate of compliance costs
into the costs attributable to the costs of administration
and those attributable to the distortionary element. They
assume that low values of the R-index will tend to be associated with low administrative costs. (For example, the
requirement to satisfy only change of tariff heading will
require little paperwork.) Hence, preference margins for
high utilization rates and a low value of the R-index will set
an upper bound on the distortionary element of the compliance costs. The authors conclude that administrative
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costs for NAFTA are around 2 percent and those for EU
rules, about 6.8 percent, which reflects the more demanding certification procedures of EU schemes.
Finally, Estevadeordal and Suominen (2006) include the
R-index in a standard gravity model of bilateral trade flows.
Their econometric analysis leads them to conclude that
restrictive, product-specific rules of origin undermine overall trade between the partners in a free trade agreement and
that provisions such as cumulation and tolerance rules,
which increase the flexibility of application of a given set of
processing requirements, act to boost intraregional trade.
By applying this approach at the sectoral level, they find
support for the hypothesis that the restrictiveness of rules
of origin for final goods stimulates trade in intermediate
products between preferential partners.
It is useful to complement these econometric studies
with case studies, and there is one product-specific case
that clearly highlights how restrictive rules of origin can
constrain the ability of beneficiaries to exploit trade preferences (Brenton 2006). Both the EU and the United
States have schemes that offer duty-free access to lowincome countries in Africa. A key sector is clothing. Most
of today’s developed countries and newly industrialized
countries have used the clothing sector as a gateway to
industrial development. The sector has very low entry barriers: it is labor intensive, the technology is relatively simple, start-up costs are comparatively low, and scale
economies are negligible. The industry generates employment for large magnitudes of unskilled labor. Finally, the
clothing sector is still subject to high tariffs in rich countries, so that there are large margins of preference for lowincome countries in Africa.
Exports of apparel from African least-developed countries to the EU and to the United States were almost equal
in 2000, but, by 2005, the value of exports to the United
States was more than three times greater than the value of
exports to the EU. The key factor explaining this increase is
the rules of origin. EU rules stipulate production from
yarn. This means that a double-transformation process
must take place in the beneficiary; the yarn is woven into
fabric, and then the fabric is cut and made up into apparel.
The rules prohibit the use of imported fabric, although
cumulation provisions allow for the use of inputs produced in other ACP countries. To obtain preferences,
apparel producers must use local, EU, or ACP fabrics; they
may not use fabrics from the main fabric-producing countries in Asia and still qualify for EU preferences. This is a
binding restriction, since few countries in Africa have competitive fabric industries. The rules of origin under the U.S.
African Growth and Opportunity Act (AGOA) allow
African clothing exporters to use fabrics from any country
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(the so-called third-country fabric rule). The EU rules do
not allow producers in African least-developed countries
the flexibility they currently have under the U.S. scheme to
source fabrics globally.
De Melo and Portugal-Pérez (2008), controlling for
other relevant factors, find that, although Sub-Saharan
African countries were offered similar preferential margins
of around 10 percent in both EU and U.S. markets under
Everything But Arms (EBA) and AGOA, the U.S. thirdcountry fabric rule was associated with an increase in
apparel exports from the seven main African exporters of
about 300 percent. The removal of tariffs on imports of
apparel from Sub-Saharan African countries was estimated
to have led to a 96 percent increase in exports.
It is worth remembering that the EU has granted preferences to African countries for apparel, subject to these
strict rules of origin, for more than 20 years under
the Lomé and Cotonou Agreements and now EBA. These
strict rules, however, have done little to encourage the
development of an efficient fabric industry in Africa and
are likely to have severely constrained the impact of preferences in stimulating the apparel industry. (See Brenton
and Özden 2009 for a more detailed analysis of the
impact of the EBA and AGOA on apparel exports from
African least-developed countries and the role of the
rules of origin.)
The specific justification for constraining access to
third-country fabrics through the use of restrictive rules of
origin is to encourage the expansion of fabric production
in Africa, consistent with the view that vertical integration
in Africa is crucial to survival in a world in which competitors in Asia are no longer constrained by quotas. However,
the basis for this view is not well founded (see Stevens and
Kennan 2004), since restrictive rules of origin will not lead
to the emergence of competitive textile producers in Africa
and will actually undermine the prospects of the sector.
Textile capacity will only emerge if production of apparel
continues. Lack of access to competitively produced fabrics
undermines the viability of the apparel sector, so that there
will be no demand for locally produced yarns and fabrics.
Substantial improvements in infrastructure, especially in
power and transport, together with a better climate for
investment, are essential requirements for significant
investments in textile production.
The European Commission now appears to have
accepted the need for less restrictive rules of origin for
clothing in its negotiations on economic partnership
agreements (EPAs) with countries in Africa, the Caribbean,
and the Pacific. For the interim EPAs that have been signed
with African countries, the rules of origin for clothing have
been relaxed to allow African exporters to use imported

fabrics from any country and to qualify for preferential
access to the EU market.
Rules of Origin and Economic Development
Can and should rules of origin be used as tools for stimulating economic development within a regional grouping?
The draft ministerial text for the Cancún meeting of WTO
members as part of the Doha Development Round of
trade negotiations proposes, under provisions for special
and differential treatment, that “developing and leastdeveloped country Members shall have the right to adopt
preferential rules of origin designed to achieve trade policy
objectives relating to their rapid economic development,
particularly through generating regional trade.” Strict rules
of origin are viewed by some as a mechanism for encouraging the development of integrated production structures
within developing countries to maximize the impact on
employment and to ensure that it is not just low value
added activities that are undertaken.
There are problems with this view. First, such rules discriminate against small countries where the possibilities
for local sourcing are limited or nonexistent. Since most
developing countries are small, they are particularly disadvantaged by restrictive rules of origin relative to larger
countries. Second, there is no evidence that the application of strict rules of origin over the past 30 years has
done anything to stimulate the development of integrated
production structures in developing countries. In fact,
such arguments have become redundant in the light of
technological changes and global trade liberalizations
that have led to the fragmentation of production
processes and the development of global networks of
sourcing. Globalization and the splitting up of the production chain do not allow the luxury of establishing
integrated production structures within countries. Strict
rules of origin act to constrain the ability of firms to integrate into global and regional production networks and,
in effect, act to dampen the location of any value added
activities. In the modern world economy, flexibility in the
sourcing of inputs is a key element in international competitiveness. Thus, it is most likely that restrictive rules of
origin, rather than stimulating economic development,
will raise costs of production by constraining access to
cheap inputs and will undermine the ability of local firms
to compete in overseas markets.
Flatters (2002) and Flatters and Kirk (2003), documenting the evolution of the rules of origin in the South African
Development Community (SADC), show that the adoption of restrictive rules of origin is more likely to constrain
than to stimulate regional economic development. This
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example provides a salutary lesson on how sectoral interests and misperceptions of the role and impact of rules of
origin can undermine regional trade agreements.
SADC initially agreed to simple, general, and consistent
rules of origin similar to those of the neighboring and
overlapping COMESA. The initial rules required a change
of tariff heading, a minimum of 35 percent of value
added within the region, or a maximum import content
of 60 percent of the value of total inputs. Simple packaging
and the like were defined to be insufficient to confer origin.
Subsequently, however, these rules were revised, and there
are now more restrictive sector- and product-specific rules,
with the change of tariff heading requirement being supplanted by detailed technical process requirements and
rules with much higher domestic value added and lower
permitted import content. The rules became much more
similar to those of the EU and of NAFTA, reflecting, in
part, the influence of the recently negotiated EU–South
Africa agreement and the rules of origin governing EU
preferences for ACP countries:
The EU–South Africa rules were often invoked by special
interests in South Africa as models for SADC. Such claims
were too often accepted at face value and not recognized as
self-interested pleading for protection by already heavily protected domestic producers. There were few questions about
the appropriateness of the underlying economic model
(whatever it might be) for SADC. (Flatters and Kirk 2003, 7)

Flatters (2002) points out that, in the SADC case, it has
been argued that the weakness of customs administrations in the region makes it likely that low-cost products
from Asia could enter through porous borders and then
claim tariff preferences when exported to another member state. It is then suggested that restrictive rules of origin are required to prevent this from happening. There is
no reason, however, to expect that weak customs administrations would be better able to enforce strict rules of
origin than less restrictive rules. In fact, in many cases, the
rules of origin are so strict that no producers in the region
can satisfy them and therefore no discretion on the part
of customs is required; preferences are not granted, and
the preferential trade agreement has no impact. A better
approach is to adopt economically sensible rules of origin
and a program for improving administrative capacities
in customs. Clearly designed safeguard measures can also
be adopted to deal with surges of imports entering via
partner countries.
To conclude, rules of origin are an inefficient tool for
achieving development objectives; better policies are available. Rules of origin should be used as a mechanism for
preventing trade deflection. Restrictive rules of origin that
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go beyond this function and seek to force use of local content are likely to prove counterproductive, since they
undermine the competitiveness of downstream industries
(see Flatters 2001). If the objective is to stimulate regional
trade, it is best achieved by adopting simple, clear, consistent, and predictable rules of origin that avoid administrative discretion and onerous burdens on customs and that
minimize the costs of compliance for businesses.
Conclusions
The nature of rules of origin typically reflects the purpose
that is set for them, the transparency of the process by
which they are determined, and the composition of the
group involved in that process. Within preferential trade
areas, complex and restrictive rules of origin act to dampen
competition for final producers within a country from
suppliers in partner countries and to stimulate intra-area
exports of intermediate products by diverting demand
away from third-country suppliers. Such rules typically
emerge when the process by which they are determined
lacks transparency and openness and is dominated by
input from domestic industry. If the purpose of preferential rules of origin is simply to prevent trade deflection,
then a simple and less restrictive set of rules of origin
implemented through general rather than product-specific
rules is appropriate. In the current globalized world market, less restrictive rules are more likely to stimulate trade
and investment in the partner region by giving producers
as much flexibility as possible in sourcing their inputs
without compromising the ability to prevent transshipment of goods from third countries that are not members
of the agreement. If the objective of the trade agreement is
to foster trade and development, it is best achieved
through simple and liberal rules of origin, rather than by
using rules of origin as opaque measures of trade protection. The analysis in this chapter leads to the following
broad conclusions:
1. Rules of origin that vary across products and agreements add considerably to the complexity and costs of
participating in and administering trade agreements.
The incidence of such costs falls particularly heavily on
small and medium-size firms and on firms in lowincome countries. Complex systems of rules of origin
add to the burdens on customs and may compromise
progress on trade facilitation.
2. Restrictive rules of origin constrain international specialization and discriminate against small, low-income
countries, where the possibilities for local sourcing are
limited.
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3. Simple, consistent, and predictable rules of origin are
more likely to foster the growth of trade and development. Specifying generally applicable rules of origin,
with a limited number of clearly defined and justified
exceptions, is appropriate if the objective is to stimulate
integration and minimize the burdens on firms and
customs in complying with and administering the rules.
4. Producers should be accorded flexibility in meeting
origin rules, for example, by specifying that either a
change of tariff requirement or a value added rule can
be satisfied.
5. Preferences granted by developed countries would be
more effective in stimulating exports from developing
countries if they were governed by less restrictive
rules of origin. Ideally, these schemes should have
common rules of origin. Producers in developing countries should be able to gain preferential access to all
developed-country markets if their product satisfies a
single origin test.
6. Restrictive rules of origin should not be used as tools for
achieving economic development objectives; they are
likely to be counterproductive. The potential benefits of
trade agreements among developing countries can be
substantially undermined if those agreements contain
restrictive rules of origin.

Notes
This chapter is based on Brenton and Imagawa (2005).
1. Countries also apply another set of often different nonpreferential
rules of origin in applying basic trade policy measures such as tariffs, quantitative restrictions, antidumping measures and countervailing duties, and
safeguard measures, as well as to fulfill requirements relating to countryof-origin marking and public procurement and for statistical purposes.
2. The Harmonized System comprises 96 chapters (two-digit level),
1,241 headings (four-digit level), and about 5,000 subheadings (six-digit
level).
3. The apparent reason for this rule in NAFTA is to protect producers
of tomato paste in Mexico from competition from producers in Chile; see
Palmeter (2003).
4. The EU rule of origin for sodium perborate also allows satisfaction
of a maximum import content rule of 40 percent.
5. This yarn-forward rule is common in EU agreements for all clothing products. The United States typically applies an even stricter process
rule requiring that the clothing be made from fibers, which means that the
processes of spinning fiber into yarn and weaving yarn into fabric, as well
as making up fabric into clothing, have to be undertaken in the exporting
country to confer origin on the product.
6. For both bilateral and regional cumulation, there can be an additional requirement that the processing carried out be more than “insufficient working or processing.” This addition, which is typical in EU
agreements but not in those of other countries, requires that more than
packing, mixing, cleaning and preserving, and simple assembly of parts
take place.
7. The COMESA agreement also specifies that a range of goods
deemed to be of particular importance to economic development need
only satisfy a 25 percent domestic value added criterion.
8. For many years, UNCTAD has been highlighting the relatively low
levels of utilization of preferences granted by developed countries to

developing countries. For a recent discussion of utilization rates of GSP
schemes and rules of origin, see Inama (2002).
9. Economists have generally given little attention to rules of origin
within the voluminous literature on free trade areas. The key initial contributions on rules of origin are Krueger (1997) and Krishna and Krueger
(1995); these authors demonstrate how rules of origin can act as “hidden
protectionism” and can induce a switch in demand in free trade partners
from low-cost external inputs to higher-cost partner inputs to ensure that
final products actually receive duty-free access. Falvey and Reed (1998)
show how rules of origin can be used to protect a domestic industry from
unwanted competition from a partner, even in conditions where trade
deflection is unlikely.
10. Herin (1986) also found that as a result of the costs to EFTA producers of proving origin, one-quarter of EFTA exports to the EU paid the
applied MFN duties.
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Trade Remedy
Provisions
Thomas J. Prusa

The question of whether preferential trade agreements
(PTAs) are good or bad for the global trade system has
always been contentious. As experience has accumulated,
our understanding of the consequences of PTAs has
evolved. The traditional worries about welfare impacts
associated with trade creation and diversion have been
augmented by a multitude of new and unanticipated
concerns.1
Most countries have been reducing tariffs across the
board for all partners on a nondiscriminatory basis, and
the value of PTA preferences has, as a consequence, steadily
fallen. How much trade creation or diversion can be
expected when preferential rates are essentially the same as
most favored nation (MFN) rates?2 For many PTAs, therefore, the main welfare consequences are likely to stem from
nontariff provisions. Indeed, as emphasized in this handbook, PTAs have increasingly come to address many issues
beyond tariffs—government procurement, labor standards, environmental protection, and so on.
This chapter examines the potential effects of one such
beyond-tariffs area, trade remedy provisions. The focus is
on the most frequently used of these provisions: antidumping measures, countervailing duties (CVDs), and safeguard
measures. Antidumping measures and countervailing
duties are designed to sanction exporters who engage in
“unfair” trading practices that cause material injury to
domestic producers. These unfair practices can take the
form of selling products below their “normal” price
(dumping) or of benefiting from government-provided subsidies (the situation that CVDs are meant to address). By
contrast, safeguard actions are designed to deal with unexpected circumstances arising in the course of “fair” trade.
They can be imposed even if there has been no unfair trade
practice, as long as imports have increased to such an
extent that domestic producers have suffered serious

injury. Because this material injury standard is considered
weaker, and because antidumping measures and CVD protection are country specific, sanctions against unfair trade
practices are generally easier to apply. World Trade Organization (WTO) rules require that, for all of the trade remedies discussed here, there be a link between change in trade
volume and the imposition of trade protection; the existence of a causal link is generally determined by an administrative body in the importing country.
An important precursor to the analysis reported here
was the development of a database of PTA provisions. As of
early 2009, the database contained detailed information on
trade remedy provisions in 74 PTAs. The longer-run goal is
to survey all PTAs reported to the WTO.
Some PTAs include no language concerning specific
trade remedies; others prohibit trade remedies against
members. Often, PTAs allow trade remedies but add extra
rules. The database permits us to dig deeper and look at
which rules were actually included in the agreements. We
are then able to determine whether certain rules are more
common than others and whether countries that are
involved in many PTAs are consistent in the provisions
they enact in different agreements.
The next section surveys some of the political and economic justifications for including trade remedy provisions
in PTAs. The subsequent sections take advantage of the
database to survey the provisions contained in the PTAs
included. As a first step, the PTAs are divided into three
groups: those with trade remedy rules, those that prohibit
the use of trade remedies, and those without any trade
remedy rules. Specific provisions are then scrutinized in
greater detail. Next, the hub-and-spoke pattern of PTAs is
discussed, along with the hubs’ use of trade remedy provisions. Despite considerable variation in rules within
hubs, there is evidence of different North American and
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European philosophies regarding trade remedies. The set
of PTAs that have managed to prohibit one or more trade
remedies is then examined. Finally, the chapter concludes
with an analysis of the important issue of protection
diversion.
Before moving to the main discussion, a comment on
terminology is useful: the terms “trade remedies,” “contingent protection,” and “administered protection” are
employed interchangeably in this chapter.
The Political Economy of the Need for
Trade Remedies in PTAs
The rationale for the inclusion of preferential tariff
schedules and definitions of rules of origin in PTAs seems
clear. It is less obvious why most PTAs devote significant
language to amending and qualifying the use of trade
remedies.
One explanation for the widespread presence of trade
remedies in PTAs is the political economy of protectionism (Tharakan 1995). The long-term process of tariff liberalization in the post–World War II era has reduced tariff rates to very low levels worldwide. Import-competing
sectors, however, still have an incentive to secure protection through whatever means they can find. With the
most direct route (tariffs) eliminated, these interests turn
to the next best alternative, contingent protection (trade
remedies).
A second, related argument is that contingent protection acts as a pressure-release valve that enables continued
liberalization (Jackson 1997). Trade liberalization often
imposes costs of adjustment on uncompetitive industries,
and the incorporation of trade remedy measures in PTAs
may be thought of as a way of managing the political consequences of these costs through a temporary reversal of
liberalization.
Empirically, it turns out that the trade remedy rules in
PTAs often make granting protection more difficult. A
third rationale explains why this might be so. The inclusion
of PTA provisions that restrict the use of trade remedies is
consistent with the view that contingent protection is necessary because countries are insufficiently open to trade.
For example, Mastel (1998) argues that dumping is driven
by closed home markets. The elimination of barriers to
intra-PTA trade reduces the ability of firms to dump, as
they no longer have a protected home market where they
can earn supernormal profits.3 This third explanation is
also consistent with the lack of rules on countervailing
duties in PTAs. Specifically, given that most PTAs have
failed to strengthen antisubsidy rules, the notion that there

will be fewer subsidies and thus less need for countervailing duties is not supported.
Each of the three explanations suggests that PTAs may
alter the demand for trade remedy protection. On the one
hand, import-competing sectors need to be assured that
they can protect themselves from the unanticipated consequences of the regional liberalization program. Retaining
trade remedies in the PTA helps maintain political support
for the agreement. On the other hand, regional liberalization might eliminate unfair trade.
To the extent that PTA trade remedy provisions offer
new forms of protection or make existing forms of protection easier to obtain, they are similar to provisions in PTAs
for long transition periods, complicated rules of origin, and
carve-outs for sensitive sectors—all of which result in
slower liberalization for import-competing sectors. Instead
of directly cushioning the effects of the PTA by drawing
out the process of tariff elimination, trade remedies
achieve a different cushioning effect by specifying a set of
conditions—injury to the domestic industry—under which
regional liberalization may be temporarily suspended or
partially reversed. Bilateral safeguard rules are an example
of rules that temporarily reverse preferential concessions.
Such rules may hurt PTA partners and moderate beneficial
trade creation, but they may be beneficial from a global
perspective if they serve to lessen trade diversion.
PTA provisions that make contingent protection more
difficult to grant have more subtle effects. Abolishing or
restricting the use of trade remedies with respect to PTA
partners’ trade will most likely increase intrabloc trade.
The welfare effects, however, are uncertain. The ambiguity
stems from the well-known insight that preferential trade
arrangements have both trade creation and trade diversion
effects (Viner 1950). Rules on contingent protection can
clearly both create and divert trade (Bown and Crowley
2007).
The danger is that, as intraregional trade expands
because of preferential tariffs, contingent protection will be
increasingly directed at the imports of nonmembers.
Bhagwati (1996) and Bhagwati and Panagariya (1996) foresaw this danger, arguing that the elastic and selective nature
of contingent protection increases the risk that PTAs will
lead to trade diversion.4 As specific provisions are discussed
in what follows, it is important to consider the conflicting
motivations countries may have when negotiating agreements. If trade remedies serve primarily as pressure-release
valves, PTAs should include provisions that make it easier
for domestic industries to raise barriers, but if PTAs
open up closed home markets, then, arguably, some trade
provisions are not needed.

Trade Remedy Provisions

Incidence of Trade Remedy Actions
Before discussing the role of trade remedies in PTAs, it is
useful to review the incidence of trade remedy actions over
the past decade. Table 9.1 presents data from notifications
made by members to the WTO over the 1995–2007 period.
Whereas the other WTO exceptions—infant industries,
balance of payments, national security, and so on—are
rarely invoked, the provisions studied in this paper have
been used literally hundreds (or, in the case of antidumping measures, thousands!) of times.5
Countries’ clear preference for using antidumping
rather than countervailing duty measures or safeguards is
striking. As shown, there were nearly nine times more initiations of antidumping measures (3,220) than of countervailing duty (201) and safeguard (163) actions combined.6
A similar discrepancy is seen in the number of measures
applied.
There has been a significant change in the use of these
remedies. The four major users—Australia, Canada, the
European Union (EU), and the United States—accounted
for more than 90 percent of the contingent trade initiations during the 1980s and were the targets in more than
75 percent of the investigations (Prusa 2001).7 By contrast,
countries from all parts of the world are now active users
and targets of contingent protection (Prusa 2005). Since
1995, 43 countries have initiated antidumping cases, 18
have initiated countervailing duty cases, and 30 have initiated global safeguard cases. Nearly 100 countries have
been the subject of antidumping investigations, and 40
have been targeted in countervailing duty investigations.8
The broadened set of uses and targets of trade remedies
reflects increased globalization.
Trade remedies can reinforce the trade diversion effects
of a PTA: on average, the imposition of antidumping and
countervailing duty measures reduces subject imports
from the targeted country by about half (Prusa 2001).
When faced with contingent protection measures, non-PTA
members will be at an even greater disadvantage than under
preferential tariffs. The potential for such discrimination
is clear for country-specific measures such as antidumping

Table 9.1. Trade-Contingent Initiations and Measures in
PTAs, 1995–2007
Trade-contingent instrument
Antidumping measures
Countervailing duties
Safeguards
Source: WTO Secretariat.

Initiations

Measures

3,220
201
163

2,052
119
83
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and countervailing duty measures, but it is also a major
concern for global safeguards because provisions in PTAs
often allow PTA members to be excluded from these safeguards (Bown 2004).
Trade Remedy Provisions in PTAs
PTAs vary in size, degree of integration, geographic scope,
and members’ level of economic development, and the
political and economic demands for trade remedy provisions across PTAs also necessarily vary. The proliferation
and diversity of PTAs has produced a complicated pattern
in the use and inclusion of trade remedy provisions across
PTAs that defies simple characterization.
Some PTAs contain long discussions of trade remedy
rules; others do not even mention trade remedies. For
some PTAs, the trade remedy provisions make protection
easier, but in most cases they make it more difficult to
impose.
A simple characterization is impossible, not only
because trade remedy provisions vary from one PTA to
the next but also because provisions differ for the same
country across different PTAs. For example, PTAs entered
into by the United States have no specific antidumping
provisions except for the North American Free Trade
Agreement (NAFTA), which contains a number of these
provisions—notably, the creation of binational panels
that review antidumping determinations made by
national authorities. Similarly, the EU has entered into
PTAs that have no antidumping rules, others that contain
many antidumping rules, and even some that prohibit the
use of antidumping.
Diversity among PTAs
Tables 9.2 and 9.3 present a summary of the 74 PTAs surveyed and their characteristics. With only four exceptions,
the PTAs mapped were notified to the WTO. The database
includes PTAs with members in Europe, North America,
the Caribbean, Latin America, Asia and the Pacific, Africa,
and the Middle East. The sample reflects the economic
diversity of PTAs, covering as it does North-North, SouthSouth, and North-South agreements. Most (46) of the
sampled PTAs have a mix of developed and developing
countries in their membership; 22 have only developing
countries as members, and 6 have developed members
only.9 The sample is dominated by free trade agreements:
80 percent of the PTAs in the sample are free trade areas,
10 percent are customs unions, and 10 percent are
preferential trade areas.10
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Table 9.2. Contingent Protection Rules in Selected PTAs
Trade remedy

PTA
AFTA
Andean Community
ANZCERTA
Australia–Singapore
Australia–Thailand
Australia–United States
CACM
Canada–Chile
Canada–Costa Rica
Canada–Israel
CARICOM
CEMAC
China–Hong Kong
SAR, China
China–Macao SAR,
China
COMESA
EEA
EFTA
EFTA–Chile
EFTA–Croatia
EFTA–Israel
EFTA–Jordan
EFTA–Macedonia, FYR
EFTA–Morocco
EFTA–Palestinian
Authority
EFTA–Singapore
EFTA–Tunisia
EFTA–Turkey
EU
EU–Algeria
EU–Andorra
EU–Chile
EU–Croatia
EU–Egypt, Arab Rep.
EU–Faeroe Islands
EU–Macedonia, FYR
EU–Israel
EU–Jordan
EU–Lebanon
EU–Mexico
EU–Morocco
EU–OCT
EU–Palestinian
Authority
EU–South Africa
EU–Switzerland–
Liechtenstein

Entry into Relevant GATT
force
provision
Typea
1992
1993
1990
2003
2005
2005
1961
1997
2002
1997
1973
1999

Enabling Clause

Development
status of
Countervailing
Global
Bilateral
members
Antidumping
duty
safeguards safeguards

Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Enabling Clause

FTA
CU
FTA
FTA
FTA
FTA
CU
FTA
FTA
FTA
CU
PTA

Developing
Developing
Developed
Mixed
Mixed
Developed
Developing
Mixed
Mixed
Mixed
Developing
Developing

No rules
Rules
Disallowed
Rules
Rules
No rules
Rules
Disallowed
Rules
No rules
Rules
No rules

No rules
Rules
Rules
Rules
Rules
No rules
Rules
No rules
No rules
Rules
Rules
No rules

No rules
No rules
No rules
No rules
Rules
Rules
No rules
Rules
Rules
Rules
No rules
No rules

Rules
Rules
Rules
Disallowed
Rules
Rules
No rules
Rules
Rules
Disallowed
Rules
No rules

2004

Article XXIV

FTA

Developing

Disallowed

Disallowed

No rules

Rules

2004
1994
1994
2001
2004
2002
1993
2002
2001
1999

Article XXIV
Enabling Clause
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV

FTA
PTA
FTA
FTA
FTA
FTA
FTA
FTA
FTA
FTA

Developing
Developing
Developed
Developed
Mixed
Mixed
Mixed
Mixed
Mixed
Mixed

Disallowed
Rules
Disallowed
Disallowed
Disallowed
Rules
Rules
Rules
Rules
Rules

Disallowed
Rules
Disallowed
Disallowed
Rules
Rules
Rules
Rules
Rules
Rules

No rules
No rules
No rules
No rules
Rules
No rules
No rules
No rules
No rules
No rules

Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules

1999
2003
2005
1992
1958
1976
1991
2003
2002
2004
1997
2001
2000
2002
2003
2000
2000
1971

Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV

FTA
FTA
FTA
FTA
CU
FTA
CU
FTA
FTA
FTA
FTA
FTA
FTA
FTA
FTA
FTA
FTA
FTA

Mixed
Mixed
Mixed
Mixed
Developed
Mixed
Mixed
Mixed
Mixed
Mixed
Mixed
Mixed
Mixed
Mixed
Mixed
Mixed
Mixed
Mixed

Rules
Disallowed
Rules
Rules
Disallowed
Rules
No rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
No rules

Rules
Rules
Rules
Rules
Disallowed
Rules
No rules
Rules
Rules
Rules
No rules
No rules
No rules
No rules
Rules
Rules
No rules
No rules

No rules
No rules
Rules
No rules
No rules
Rules
No rules
Rules
No rules
Rules
No rules
No rules
No rules
No rules
Rules
No rules
No rules
No rules

Rules
Rules
Rules
Rules
Disallowed
Rules
No rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules
Rules

1997
2000

Article XXIV
Article XXIV

FTA
FTA

Mixed
Mixed

Rules
Rules

No rules
Rules

No rules
Rules

Rules
Rules

1973

Article XXIV

FTA

Developed

Rules

No rules

No rules

Rules

(continued next page)
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Table 9.2. (continued)
Trade remedy

PTA
EU–Syrian Arab
Republic
EU–Tunisia
EU–Turkey
GCC
Group of Three
(Colombia,
Mexico, and
Venezuela, RB)
Japan–Singapore
Korea, Rep.–Chile
LAIA/ALADI
Mercosur
Mexico–Chile
Mexico–EFTA
Mexico–Israel
Mexico–Japan
Mexico–Nicaragua
Mexico–Northern
Triangle
Mexico–Uruguay
NAFTA
New Zealand–
Singapore
SADC
SAFTA
SPARTECA
Turkey–Israel
United States–
Bahrain
United States–
CAFTA-DR
United States–Chile
United States–Israel
United States–Jordan
United States–
Morocco
United States–
Singapore
WAEMU/UEMOA

Entry into Relevant GATT
force
provision
Typea

Development
status of
Countervailing
Global
Bilateral
members
Antidumping
duty
safeguards safeguards

1977
1998
1996
1981

Article XXIV
Article XXIV
Article XXIV
Enabling Clause

FTA
FTA
CU
PTA

Mixed
Mixed
Mixed
Developing

Rules
Rules
Rules
No rules

Rules
No rules
No rules
No rules

No rules
No rules
No rules
No rules

Rules
Rules
Rules
No rules

1995
2002
2004
1981
1991
1999
2001
2000
2005
1998

Article XXIV
Article XXIV
Enabling Clause
Enabling Clause
Article XXIV
Article XXIV
Article XXIV
Article XXIV
Article XXIV

FTA
FTA
FTA
PTA
CU
FTA
FTA
FTA
FTA
FTA

Developing
Mixed
Developing
Developing
Developing
Developing
Mixed
Developing
Mixed
Developing

Rules
No rules
Rules
No rules
Rules
No rules
Rules
Rules
No rules
Rules

Rules
No rules
Rules
No rules
Rules
No rules
Rules
Rules
No rules
Rules

Rules
Rules
Rules
No rules
No rules
Rules
No rules
Rules
Rules
Rules

Rules
Rules
Rules
Rules
Disallowed
Rules
Rules
Rules
Rules
Rules

2001
2004
1994

Article XXIV

FTA
FTA
FTA

Developing
Developing
Mixed

Rules
Rules
Rules

Rules
Rules
Rules

Rules
Rules
Rules

Rules
Rules
Rules

2001
2000
1995
1981
1997

Article XXIV
Article XXIV
Enabling Clause
Enabling Clause
Article XXIV

FTA
FTA
PTA
PTA
FTA

Mixed
Developing
Developing
Mixed
Developing

Rules
Rules
Rules
Rules
Rules

No rules
Rules
Rules
No rules
No rules

No rules
No rules
No rules
No rules
No rules

Disallowed
Rules
Rules
Rules
Rules

2006

Article XXIV

FTA

Mixed

No rules

No rules

Rules

Rules

2006
2004
1985
2001

Article XXIV
Article XXIV
Article XXIV
Article XXIV

FTA
FTA
FTA
FTA

Mixed
Mixed
Mixed
Mixed

No rules
No rules
No rules
No rules

Rules
Rules
No rules
No rules

Rules
Rules
No rules
Rules

Rules
Rules
Rules
Rules

2006

Article XXIV

FTA

Mixed

No rules

No rules

Rules

Rules

2004
2000

Article XXIV
Enabling Clause

FTA
PTA

Mixed
Developing

No rules
Rules

No rules
No rules

Rules
Rules

Rules
Rules

Source: Author’s compilation.
Note: Blank cells under “Relevant GATT provision” indicate PTAs not notified to the WTO. AFTA, ASEAN Free Trade Area; ANZCERTA, Australia–New Zealand
Closer Economic Relations Trade Agreement; ASEAN, Association of Southeast Asian Nations; CACM, Central American Common Market; CAFTA-DR,
Dominican Republic–Central America Free Trade Agreement; CARICOM, Caribbean Community; CEMAC, Economic and Monetary Community of Central
Africa (Communauté Économique et Monétaire de l’Afrique Centrale); COMESA, Common Market for Eastern and Southern Africa; EEA, European Economic
Area; EFTA, European Free Trade Association; EU, European Union; GCC, Gulf Cooperation Council; LAIA/ALADI, Latin American Integration
Association/Asociación Latinoamericana de Integración; Mercosur, Southern Cone Common Market (Mercado Común del Sur); NAFTA, North American
Free Trade Agreement; OCT, Overseas Countries and Territories; SADC, Southern African Development Community; SAFTA, South Asian Free Trade Area;
SAR, special administrative region; SPARTECA, South Pacific Regional Trade and Economic Cooperation Agreement; WAEMU/UEMOA, West African Economic
and Monetary Union/Union Économique et Monétaire Ouest-Africaine.
a. CU, customs union; FTA, free trade area; PTA, preferential trade agreement.
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Table 9.3. Characteristics of PTAs

Characteristic
Relevant GATT provision
Article XXIV
Enabling Clause
Unknown
Type of agreement
Customs union
Free trade agreement
Preferential trade
agreement
Development status of
members
Developed
Developing
Mixed

Number

Percentage
of total

61
9
4

82.4
12.2
5.4

7
60

9.5
81.1

7

9.5

6
22
46

8.1
29.7
62.2

Intra-PTA
imports, 2005
(billions of
U.S. dollars)

2,932.4
501.0
1,307.7

Source: Author’s compilation.
Note: GATT, General Agreement on Tariffs and Trade. Numbers may not
sum to totals because of rounding.

The substantial variation in trade remedy provisions
across PTAs likely reflects the diversity among PTAs.
Size. Many PTAs involve fairly small amounts of intraregional trade; these include the Economic and Monetary
Community of Central Africa (CEMAC, Communauté
Économique et Monétaire de l’Afrique Centrale); the agreements between the European Free Trade Association (EFTA)
and Tunisia, Mexico, and Uruguay and between the United
States and Bahrain; and the West African Economic and
Monetary Union/Union Économique et Monétaire OuestAfricaine (WAEMU/UEMOA). Others, including the EU,
the European Economic Area (EEA), and NAFTA, involve
substantial amounts of trade. PTAs with a great deal of trade
may well have greater political demands for trade remedies
than those with less trade. It is clear, however, that although
size may matter, it is not the only determinant of trade remedy rules: the two largest PTAs, the EU and NAFTA, have
very different philosophies about trade remedy rules, as do
two of the smallest PTAs, CEMAC and EFTA–Tunisia.
Integration. There is no clear definition of integration
with respect to PTAs, and PTAs differ greatly as to their
degree of integration. Clearly, however, the extent to which
PTAs go beyond simple tariff reductions influences the
type of trade remedy provisions and the approach toward
them. PTAs with deeper integration have adopted harmonized or common behind-the-border measures, they have
allowed for free or freer movement of capital and labor, and
some have even adopted a single currency. PTAs that aim at
deeper integration are more likely to do away with trade
remedy measures.

Development status. Many PTAs have a mixed membership of developed and developing countries; others have
only developing or developed countries as members.
Developed countries such as Canada, the United States,
and EU members have a long history with trade remedies
that might change their political willingness to restrict or
prohibit the use of these instruments.
Legal basis. The PTAs in our survey represent about half
of the total number of PTAs notified to the WTO under
the General Agreement on Tariffs and Trade (GATT)
Article XXIV and the Enabling Clause of 1979.11 As shown
in table 9.3, about 82 percent of the PTAs in our sample
were notified under Article XXIV of GATT and about 12
percent under the Enabling Clause.12 Given its roots, PTAs
notified under the Enabling Clause may have fewer rules.
A First Look at the Provisions
For this analysis, three key trade remedy provisions were
mapped: antidumping measures, countervailing duties, and
global safeguards. In addition, information was gathered on
the provisions regarding bilateral safeguards. These are found
in most PTAs and are meant to apply only to the trade of
other PTA members. They provide a temporary escape hatch
from PTA commitments. Generally, bilateral safeguards
require evidence of increased imports from regional partners
and of serious injury to the domestic industry. In this sense,
they are similar to the other forms of contingent protection.
A two-level template was adopted to facilitate the analysis and comparison of PTAs. First, for each provision, PTAs
were mapped into three distinct groups:
• Those that disallow the remedy among the members
• Those with no language regarding the remedy
• Those with specific rules regarding the remedy.
A quick glance at table 9.2 shows that there is considerable
variation, both among PTAs and within provisions. Some
PTAs prohibit the use of antidumping and countervailing
duty remedies against members; in this group are the
agreements between China and Hong Kong SAR, China,
and between China and Macao SAR, China; the EEA;
EFTA; and the EU. Others have no language for any of the
main trade remedy laws, and some have no language for
antidumping and countervailing duty measures but contain special provisions for global safeguards. Finally, many
PTAs have extra rules for all the provisions studied.
Some key differences among PTAs and trade remedy
provisions emerge from the analysis:
• Antidumping is by far the most likely provision to be
prohibited (see table 9.4).13
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Table 9.4. Summary of Contingent Protection Rules in PTAs
Provision

Antidumping

Countervailing
duty

Global
safeguards

Bilateral
safeguards

Disallowed
Number
Percent

9
12.2

5
6.8

0
0.0

5
6.8

No rules
Number
Percent

18
24.3

30
40.5

45
60.8

4
5.4

Rules
Number
Percent

47
63.5

39
52.7

29
39.2

65
87.8

Source: Author’s compilation.

• PTAs are most likely to have no special rules concerning
global safeguards.
• PTAs often have additional rules for antidumping and
bilateral safeguards.
• Most PTAs either have no specific countervailing duty
provisions or have very weak CVD rules. A reason may
be that the economic impact of subsidies is rarely confined to intra-PTA trade; subsidies affect global trade.
Accordingly, there may be little economic justification
for their inclusion in a PTA.
What Provisions Are Included?
As seen in table 9.4, PTAs often include rules for trade
remedies. Details about the key rules contained in the PTAs
are presented next, following which I discuss how often
specific rules are included in the agreements.
Antidumping. Box 9.1, point C, outlines specific categories of rules related to antidumping that may be
included in PTAs. PTAs have modified four key requirements in antidumping investigations: de minimis dumping
margins, de minimis dumping volumes, the lesser-duty
rule, and the duration of final antidumping duties.
Under WTO rules, an antidumping investigation is
to be terminated immediately if the dumping margin is
found to be less than 2 percent of the export price or if
the volume of dumped imports from a particular country is less than 3 percent of imports. PTA provisions that
specify higher de minimis dumping margins or higher
de minimis volumes than the WTO benchmarks will
treat PTA partners more favorably. This is because even
though exports from PTA and non-PTA sources may
be found to have the same dumping margin, the investigation against the PTA member will terminate, while
the investigation against non-PTA sources will continue

if the margin turns out to be higher than the WTO
benchmark but less than or equal to that prescribed in
the PTA.
Multilateral rules encourage but do not mandate the
application of an antidumping duty that is less than the
dumping margin if a lesser duty would be adequate to
remove the injury to the domestic industry. A lesser-duty
rule or mandate in a PTA can provide a significant advantage to members. In the event that an antidumping action
is taken by a country against a group of suppliers, some of
which happen to be PTA members and others not, PTA
partners will face a lower antidumping duty, even though
the antidumping investigation might have found the same
dumping margin against all suppliers.
Under multilateral rules, definitive antidumping duties
are to be terminated within five years from their imposition. Thus, PTAs that impose a shorter termination period
on regional partners will give an advantage to exporters
from those countries. Antidumping duties against exports
from PTA partners will already have been phased out,
while exports from non-PTA partners can continue to be
restrained by the duties.
These four provisions (C.2–C.5 in box 9.1) modify
existing WTO antidumping provisions. By contrast, the
establishment of a regional body that has the power to conduct investigations, or the authority to review or remand
final determinations of national authorities, is a unique
innovation in PTAs. The PTA literature suggests that a
regional institution can have a significant effect on the frequency of antidumping initiations and measures against
PTA partners. The best-known example of such a regional
institution occurs in Chapter 19 of NAFTA, which allows a
binational panel to review the final antidumping or countervailing duty determination made by the authority of
another NAFTA partner.
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Box 9.1. Antidumping Template

Box 9.2. Countervailing Duties Template

A. Antidumping actions disallowed
B. Antidumping actions allowed, but with no specific
provisions
C. Antidumping actions allowed, with specific provisions
1. Mutually acceptable solution
2. Different de minimis dumping margin
3. Different de minimis dumping volume
4. Lesser-duty rule
5. Different duration of antidumping duty
6. Regional body or committee
a. Conducts investigations and decides on
antidumping duties
b. Reviews or remands final determinations
c. Other

A. Subsidies: Export subsidies on agriculture prohibited
B. State aid: Incompatible if it distorts competition
C. Countervailing duties
1. Disallowed
2. Allowed, but with no specific provisions
3. Allowed, with specific provisions
a. Mutually acceptable solution
b. Regional body or committee
• Conducts investigations and decides on
countervailing duties
• Reviews or remands final determinations
• Other

Box 9.3. Global Safeguards Template

There are differing views on the impact of this specific
provision. Using a time dummy to control for the pre-PTA
versus post-PTA effect, Jones (2000) finds a statistically significant reduction in both U.S. antidumping filings against
Canada and Canadian antidumping filings against the
United States after NAFTA took effect. Blonigen (2005),
however, incorporates information on actual panel activity
and finds no evidence that binational reviews under
Chapter 19 of NAFTA affected the frequency of U.S. filings
or affirmative determinations against Canada and Mexico.
The fact that the United States has refused to include a
similar provision in any subsequent PTAs suggests that
U.S. policy makers believe that the binational panels have
altered the pattern of protection.
Countervailing duties. In contrast with the provisions on
antidumping, which address key statutory criteria, the provisions concerning countervailing duties include very few
substantive rules (see box 9.2). As previously discussed, this
absence is probably related to the lack of limits on state aid
and subsidies in PTAs.
Two provisions regarding countervailing duties appear
noteworthy. First, some PTAs specify a series of steps that
members are first required to take to try to reach a mutually satisfactory outcome before the countervailing duty
investigation begins. Such provisions might lead to fewer
disputes, although to date there is no empirical evidence
regarding their impact.
Second, provisions giving regional bodies the ability to
conduct countervailing duty investigations or to review
and remand final determinations have received significant
attention, and there is some empirical support for the
hypothesis that they do reduce the number of disputes.
Global safeguards. Provisions that allow PTAs to exclude
members from global safeguard actions have received considerable attention. Imports from PTA members may be

A. Rights and obligations under GATT Article XIX/
Safeguards Agreement retained
B. PTA members excluded from global actions under
defined conditions
1. Grounds for exclusion
a. Imports from the other party do not account for a
substantial share of total imports
b. Imports from the other party do not contribute to
serious injury or threat thereof
2. Definitions
a. Substantial share
• Imports are among the top five suppliers
during the most recent three-year period
• Exports jointly account for 80 percent of the
total imports of the importing country
b. Contribute importantly to serious injury
• Growth rate of imports from a party is lower
than the growth rate of imports from all
sources

excluded from a global safeguard action if those imports
do not account for a substantial share of total imports and
if they do not contribute to serious injury or the threat
thereof (box 9.3). Most PTAs describe very precisely what
is meant by “substantial share” of total imports and “contribute importantly to serious injury.” For example, a number of PTAs state that imports from a PTA partner do not
constitute a substantial share of total imports if that partner is not among the top five suppliers during the most
recent three-year period. Similarly, imports from a PTA
partner do not contribute importantly to serious injury or
threat thereof if the growth rate of those imports during
the period of serious injury is appreciably lower than the
growth rate of total imports from all sources.
The WTO Appellate Body has repeatedly rejected safeguard actions from which PTA partners are excluded. As
noted earlier, these exclusions are highly contentious and
have prompted non-PTA members to file multiple WTO
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dispute cases. In each case, the Appellate Body had ruled
against the WTO member’s exclusion of PTA partners.
Bilateral safeguards. There are two types of bilateral
safeguards: transition safeguards and special safeguards.
Transition safeguards are designed to mitigate the costs
incurred as industries adjust to the preferential tariffs and
often can only be imposed during the transition period.
Special safeguards are provisions for products or sectors
that are politically sensitive.
PTAs often include extensive language defining when
and for how long bilateral safeguards can be imposed
(see box 9.4). Part of the reason for this detail might be
the absence of analogous WTO provisions specifying
the default behavior—unlike the case with the other trade
remedies.
The role of regional bodies in bilateral safeguard actions
is noteworthy. Regional institutions might have a coordinating function, serving for example, as clearinghouses for
information on emergency action. Alternatively, regional
authorities could conduct safeguard investigations or
review safeguard measures taken by national authorities.

Box 9.4. Bilateral Safeguards Template
A. Safeguard measures disallowed
B. Safeguard measures allowed, but with no specific
provisions
C. Safeguard measures allowed, with specific provisions
1. Conditions for application of safeguard
a. Increasing imports cause serious injury to
domestic industry
b. During transition period, reductions in tariffs lead
to increased imports and to serious injury
c. Other
2. Mutually acceptable solution
3. Investigation
4. Application of safeguard measures
a. Only to the extent necessary to remedy serious
injury and facilitate adjustment
b. Suspension of concessions, tariff reduction, or
reversion to most favored nation rates
c. Other
5. Provisional measures
6. Duration and review of safeguard measures
a. Less than four years’ duration
b. Not allowed beyond transition period
7. Maintenance of equivalent level of concessions
(compensation)
8. Suspension of equivalent concessions (retaliation)
9. Regional body or committee
a. Conducts investigations and decides on
safeguard duties
b. Reviews or remands final determinations
c. Other
10. Notification and consultation
11. Special safeguards
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The special safeguard provisions in the PTAs are usually
applied to agricultural products and textiles and clothing,
which in many countries are the most difficult sectors to
liberalize. Products or sectors that are hard to liberalize at
the multilateral level are also hard to liberalize in PTAs and
require special safeguard treatment.
Hub-and-Spoke Pattern
A review of the list of PTAs in table 9.2 shows that the proliferation of PTAs has not happened by chance; rather, a
small set of countries recurs as members of most PTAs. Put
differently, there is a pronounced hub-and-spoke and
cross-regional pattern in the PTAs in the sample. The
largest constellations are grouped around the EU, EFTA,
and the United States (figure 9.1), but there are other active
PTA players, including Mexico, with 9 PTAs, Singapore (6),
Australia (5), Chile (5), and Canada (4).
The prominent hub-and-spoke and cross-regional pattern of the PTAs in the sample raises the question of
whether there are identifiable features in the trade remedy
provisions negotiated by the hubs. The hypothesis is that
each major hub negotiates according to certain key principles. The rules and philosophy may vary across hubs, but
we expect consistency within a hub.
Table 9.5 presents a summary of the provisions in each
PTA. Looking first at the antidumping provisions, we
see that EFTA and the EU have a different philosophy than
the other major hubs, notably the United States. Among
the EU’s PTAs, 90 percent either prohibit antidumping
measures or limit their use. All of EFTA’s agreements either
prohibit or limit the use of antidumping. By contrast,
almost 90 percent of U.S. PTAs contain no language on
antidumping, and, indeed, it is clear that the United States
is the least open of all hubs to the inclusion of antidumping
provisions in PTAs.
This does not imply that any of the hubs consistently
incorporates the same rules in each (or even most) agreements. Table 9.6 shows whether a rule is included in the
majority of each hub’s agreements. When the hubs are
inspected more closely, there is little evidence that any of
them negotiate the same rules in all their PTAs. For
instance, for only five hubs—the EC, EFTA, Mexico,
Australia, and Canada—are there antidumping rules in
most of the agreements, and only in the EC and EFTA do
most agreements contain the same substantive provision.
Moreover, this provision (regarding a mutually acceptable solution) involves rather weak language. The other
three hubs often have antidumping rules, but for no hub
is a particular rule included in most of the agreements.
Thus, while it is fair to say that the Europeans are more
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Figure 9.1. Hub-and-Spoke and Cross-Regional Arrangement of PTAs

EU
EU

EFTA
EFTA–
Turkey

EEA
EU–Turkey
EU–Tunisia
EU–Syrian
Arab Republic
EU–
Switzerland–
Liechtenstein
EU–South
Africa
EU–Palestinian
Authority
EU–OCT
EU–Morocco
EU–Mexico
EU–Lebanon
EU–Jordan
EU–Israel

EFTA–
Tunisia
EFTA–
Singapore
EFTA–
Palestinian
Authority
EFTA–
Morocco
EFTA–
Jordan
EFTA–Israel
EFTA–
Macedonia,
FYR
EFTA–
Croatia

Mexico
NAFTA
Mexico–
Uruguay
Mexico–
Northern
Triangle
Mexico–
Nicaragua

United
States
U.S.–
Singapore

U.S.–
Singapore

U.S.–
Morocco

New
Zealand–
Singapore

U.S.–
Jordan
U.S.–Israel
U.S.–Chile

Mexico–
Japan
Mexico–
Israel
Mexico–
EFTA
Mexico–
Chile

Singapore

Australia–
U.S.
U.S.–
CAFTA-DR

Japan–
Singapore
EFTA–
Singapore

Chile

Australia

Canada

U.S.–Chile

SPARTECA

NAFTA

Mexico–
Chile

ANZCERTA

Canada–
Israel

Korea, Rep.–
Chile

Australia–U.S.
Australia–
Thailand

EU–Chile
Canada–
Chile

Australia–
Singapore

Canada–
Costa Rica
Canada–
Chile

Australia–
Singapore
AFTA

U.S.–
Bahrain
NAFTA

Group of
Three

EFTA–Chile
EFTA
EEA

EU–Faeroe
Islands
EU–
Macedonia,
FYR
EU–Egypt,
Arab Rep.
EU–Croatia
EU–Chile
EU–Andorra
EU–Algeria
Source: Author’s compilation.
Note: AFTA, ASEAN Free Trade Area; ANZCERTA, Australia–New Zealand Closer Economic Relations Trade Agreement; ASEAN, Association of Southeast Asian
Nations; CAFTA-DR, Dominican Republic–Central America Free Trade Agreement; EEA, European Economic Area; EFTA, European Free Trade Association;
EU, European Union; Mercosur, Southern Cone Common Market (Mercado Común del Sur); NAFTA, North American Free Trade Agreement; OCT, Overseas
Countries and Territories; SPARTECA, South Pacific Regional Trade and Economic Cooperation Agreement.

open than the United States to incorporating antidumping provisions in PTAs, there is not compelling evidence
that the European PTAs are consistent in the precise rules
they negotiate.

Ironically, PTAs appear to have a more unified approach
toward countervailing duties. The commonality seems to
be that extra provisions are not included in regional agreements. With the exception of EFTA and, to a lesser extent,
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Table 9.5. Cross-Tabulation of Contingent Protection Rules, by Hub
(percent)
Full sample
(74 PTAs)

EU
(21 PTAs)

EFTA
(12 PTAs)

Mexico
(9 PTAs)

United States
(9 PTAs)

Singapore
(6 PTAs)

Chile
(5 PTAs)

Australia
(5 PTAs)

Canada
(4 PTAs)

Antidumping
Disallowed
No rules
Rules

12.2
24.3
63.5

9.5
9.5
81.0

33.3
0.0
66.7

0.0
22.2
77.8

0.0
88.9
11.1

16.7
50.0
33.3

20.0
40.0
40.0

20.0
20.0
60.0

25.0
25.0
50.0

Countervailing duties
Disallowed
No rules
Rules

6.8
40.5
52.7

9.5
52.4
38.1

16.7
0.0
83.3

0.0
22.2
77.8

0.0
66.7
33.3

0.0
66.7
33.3

0.0
40.0
60.0

0.0
40.0
60.0

0.0
50.0
50.0

Global safeguards
Disallowed
No rules
Rules

0.0
60.8
39.2

0.0
76.2
23.8

0.0
83.3
16.7

0.0
11.1
88.9

0.0
11.1
88.9

0.0
66.7
33.3

0.0
0.0
100.0

0.0
60.0
40.0

0.0
0.0
100.0

Bilateral safeguards
Disallowed
No rules
Rules

6.8
5.4
87.8

4.8
4.8
90.5

0.0
0.0
100.0

0.0
0.0
100.0

0.0
0.0
100.0

33.3
0.0
66.7

0.0
0.0
100.0

20.0
0.0
80.0

25.0
0.0
75.0

United States

Singapore

Chile

Australia

Canada

X

X
X

X

Provision

Source: Author’s compilation.
Notes: EFTA, European Free Trade Association; EU, European Union; PTA, preferential trade agreement.

Table 9.6. Antidumping Template for Selected PTA Hubs
Provision
A. Antidumping actions disallowed
B. Antidumping actions allowed, but
with no specific provisions
C. Antidumping actions allowed, with
specific provisions
1. Mutually acceptable solution
2. Different de minimis dumping
margin
3. Different de minimis dumping
volume
4. Lesser-duty rule
5. Different duration of
antidumping duty
6. Regional body or committee
a. Conducts investigations and
decides on antidumping duties
b. Reviews or remands final
determinations
c. Other

EU

EFTA

X
X

X
X

X

X

Mexico

X

Source: Author’s elaboration.
Note: EFTA, European Free Trade Association; EU, European Union; PTA, preferential trade agreement. Regional hubs are checked if at least 50 percent of
their PTAs include the specific provision.

Mexico, there is little support for prohibiting countervailing duties or even including CVD provisions in regional
agreements.
Of the five hubs that tend to have countervailing duty
rules—EFTA, Mexico, Chile, Australia, and Canada—four
have also negotiated restrictions on agricultural subsidies (table 9.7). As discussed earlier, developments on

countervailing duties may depend on progress on subsidization, and it is likely that substantial progress on
subsidization will only come via a multilateral format.
Interestingly, only two hubs (EFTA and Mexico)
include the same provision in most of their agreements.
By chance, the one provision again involves rather weak
language about a “mutually acceptable solution.” This
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Table 9.7. Countervailing Duties Template for Selected PTA Hubs
Provision
A. Subsidies: Export subsidies on
agriculture prohibited
B. State aid: Incompatible if it
distorts competition
C. Countervailing duties
1. Disallowed
2. Allowed, but with no
specific provisions
3. Allowed, with specific provisions
a. Mutually acceptable solution
b. Regional body or committee
• Conducts investigations and
decides on antidumping duties
• Reviews or remands final
determinations
• Other

EU

X

EFTA

Mexico

United States

X

X

Singapore

Chile

Australia

Canada

X

X

X

X

X

X
X

X

X

X
X
X

X
X

X

X

Source: Author’s elaboration.
Note: EFTA, European Free Trade Association; EU, European Union; PTA, preferential trade agreement. Regional hubs are checked if at least 50 percent of
their PTAs include the specific provision.

provision does not impinge on any decision criteria once a
case is initiated.
A survey of global safeguards supports the view that the
hubs strive for a consistent approach across PTAs. Only
four hubs (Mexico, the United States, Chile, and Canada)
include additional rules in most of their agreements, but
they tend to include similar provisions across PTAs.
All four of these hubs allow PTA members to be
excluded from global actions (table 9.8). We also see some
consistency in how the exclusions are incorporated: three of
the four exclude on the basis of market share and three of
the four, on the basis of lack of impact.
As has been mentioned, the exclusion provisions have
been the subject of repeated WTO disputes (Argentina–
Footwear; United States–Wheat Gluten; United States–
Line Pipe; and United States–Steel). In each case, the
investigating authority included imports from all sources
in making the determination that imports were entering in
such increased quantities as to cause serious injury to the
domestic industry, but, instead of applying safeguard
measures to all imports irrespective of their source, the
country invoking the safeguard action excluded its PTA
partners. In all four cases, the Appellate Body ruled against
the WTO member that included its PTA partners in the
safeguard investigation but excluded them in the application of the safeguard measure.14
The provisions excluding PTA partners from global
safeguard actions once again raise concerns about
increased discrimination against nonmembers and the
welfare impacts of trade diversion. Although WTO dispute

settlement panels have consistently ruled against excluding
PTA partners from safeguard measures, they have done so
on quite narrow grounds. Conceivably, under a different
set of circumstances, exclusion of PTA partners from safeguard measures could pass muster.
Bilateral safeguards display more consistency across
hubs than do the other three statutes. All eight major hubs
have bilateral safeguard rules (table 9.9). Indeed, there
appears to be more commonality across the precise rules
than for the other three trade remedy statutes combined.
Nevertheless, there again appears to be some evidence
of distinct European and North American approaches
toward bilateral safeguard rules. Although there is considerable consistency across EC and EFTA PTAs, the precise
rules differ from those in the other hubs.
PTAs That Prohibit Trade Remedies
Thirteen of the surveyed PTAs have abolished the application to intraregional trade of one or more trade remedies.
What distinguishes these PTAs? Why have they been able to
abolish trade remedy measures against members’ trade?
The depth of market integration incorporated in the
PTA is the leading candidate for explaining the abolition of
trade remedy measures, particularly antidumping. A common subsidy policy is one example of a policy reflecting
deeper integration, and, as was previously discussed, there
is some evidence that a common subsidy policy influences
countervailing duty provisions. De Araujo, Macario, and
Steinfatt (2001) have argued that the implementation of
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Table 9.8. Global Safeguards Template for Selected PTA Hubs
Provision

EU

EFTA

Mexico

United States

X

X

X

X

X

X

X

X

X

X

A. Rights and obligations under GATT
Article XIX/Safeguards Agreement retained
B. PTA members excluded from global
actions under defined conditions
1. Grounds for exclusion
a. Imports from the other party do
not account for a substantial
share of total imports
b. Imports from the other party do
not contribute to serious injury
or threat thereof
2. Definitions
a. Substantial share
• Among the top five suppliers
during the most recent
three-year period
• Exports jointly account for
80 percent of the total imports
of the importing country
b. Contribute importantly to
serious injury
• Growth rate of imports from a
party is lower than the growth
rate of imports from all sources

X

X

X

Singapore

Chile

Australia

X

Canada

X

X

X

X

X

Source: Author’s elaboration.
Note: EFTA, European Free Trade Association; EU, European Union; PTA, preferential trade agreement. Regional hubs are checked if at least 50 percent of
their PTAs include the specific provision.

common macroeconomic and microeconomic policies in
the EU reduced the social and political cost related to the
removal of antidumping provisions. Wooton and Zanardi
(2002) link the phasing out of antidumping measures
with the creation of a single market. Taken together, these
support the view that PTAs which go beyond the elimination of border measures or adopt common internal regulations are more likely to do away with trade remedy
measures.
The adoption of a common competition policy might
also permit the elimination of certain trade remedies. It
might, for example, make antidumping redundant. Of
course, the two explanations are not mutually exclusive,
since a common competition policy may not make sense
until a sufficiently high level of integration is achieved.
Hoekman (1998), however, dismisses the notion of a link
between the adoption of a common competition policy
and the abolition of antidumping in a PTA by arguing that
the adoption of a common competition policy in a PTA is
often motivated by the need to manage the consequences
of deeper integration.15
A third factor might be the development status of the
members of the PTA. Development status could proxy for
a wide set of political-economy factors that might affect
the ability to prohibit trade remedies. Over the past two

decades, developing countries have become more frequent
users of antidumping and safeguard actions, and their
embrace of antidumping might make it difficult for them
to give up such remedies. Indeed, we find that only two
developing-economy PTAs, those between China and
Hong Kong SAR, China, and between China and Macao
SAR, China, have prohibited antidumping measures.
Table 9.10 brings together background data on those
PTAs that have abolished trade remedies. On average, such
PTAs enjoy greater intra-PTA trade (both in value and
share) and are more likely to have a competition policy
provision in the PTA and to have achieved deeper integration. There does not seem to be any difference with respect
to the adoption of a common external tariff. PTAs that
have disallowed trade remedies and PTAs that retain the
instruments appear equally likely to have a common external tariff.
Trade and Protection Diversion
A concern about PTAs that prohibit trade remedies or add
additional rules regarding them is that having such provisions does not guarantee that disputes will not occur. The
rules may mean that fewer cases will be filed against PTA
members, but that tells us little about what may happen to
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Table 9.9. Bilateral Safeguards Template for Selected PTA Hubs
Provision
A. Safeguard measures disallowed
B. Safeguard measures allowed, but with
no specific provisions
C. Safeguard measures allowed, with
specific provisions
1. Conditions for application of safeguard
a. Increasing imports cause serious
injury to domestic industry
b. During transition period, reductions
in tariffs lead to increased imports
and to serious injury
c. Other
2. Mutually acceptable solution
3. Investigation
4. Application of safeguard measures
a. Only to the extent necessary to remedy
serious injury and facilitate adjustment
b. Suspension of concessions, tariff
reduction, or reversion to most
favored nation rates
c. Other
5. Provisional measures
6. Duration and review of safeguard measures
a. Less than four years’ duration
b. Not allowed beyond transition period
7. Maintenance of equivalent level of
concessions (compensation)
8. Suspension of equivalent concessions
(retaliation)
9. Regional body or committee
a. Conducts investigations and decides on
safeguard duties
b. Reviews or remands final determinations
c. Other
10. Notification and consultation
11. Special safeguards

EU

EFTA

Mexico

United States

Singapore

Chile

Australia

Canada

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X
X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X
X

X
X

X
X

X

X
X

X

X

X

X

X

X

X

X

X

X

X

X
X

X
X

X
X

X

X

X
X

X
X

Source: Author’s elaboration.
Note: EFTA, European Free Trade Association; EU, European Union; PTA, preferential trade agreement. Regional hubs are checked if at least 50 percent of
their PTAs include the specific provision.

other countries. The PTA provisions might simply lead to
fewer intra-PTA disputes but to just as many (or even
more) cases against non-PTA members.
Bhagwati (1996) and Bhagwati and Panagariya (1996)
argue that the elastic and selective nature of administered
protection makes “protection diversion” a particularly pernicious and unforeseen consequence of PTAs. Administered protection is elastic because it is arbitrary and the
targets can be easily manipulated. So, apart from the discrimination introduced by preferential tariffs, PTAs can
lead to more discrimination against nonmembers of the
PTA through more frequent trade remedy actions against
them: trade diversion begets protection diversion, which
begets more trade diversion.

The issue is clearest regarding global safeguards. Fifteen
PTAs allow members to be excluded from safeguard protection.16 Once safeguard protection is enacted, another
form of PTA-induced discrimination is introduced. Even if
the PTA discriminatory tariff preferences are modest,
global safeguard duties often exceed 10 percent. Thus, the
secondary trade diversion stemming from safeguards may
surpass the primary trade diversion resulting from tariff
preferences.17
Protection diversion is also relevant for antidumping
provisions. Unfair trade is poorly measured according to
WTO rules; often, all exporters to a market might be found
guilty of dumping. Over the past decade, it has become
increasingly rare for authorities to fail to determine that
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Table 9.10. Characteristics of PTAs That Have Disallowed Trade Remedies
Disallowed

PTA
ANZCERTA
Australia–Singapore
Canada–Chile
Canada–Israel
China–Hong Kong
SAR, China
China–Macao
SAR, China
EEA
EFTA
EFTA–Chile
EFTA–Singapore
EU
Mercosur
New Zealand–
Singapore
Group average
Group average,
excluding EU
Average of
other PTAs

Intra-PTA imports

Development
Bilateral
level
Antidumping CVD safeguards
Developed
Mixed
Mixed
Mixed

X
X
X
X

Value
(billions
of U.S.
dollars)

Common
Share of external
trade
tariff
Competition
(percent) (percent)
chapter
Integration

10.1
9.9
4.7
3.9

6.9
1.4
1.1

X
X
X
X

X

Developing

X

X

202.4

21.1

Developing
Developed
Developed
Mixed
Mixed
Developed
Developing

X
X
X
X
X
X

X
X
X
X

55.4
301.4
1.4
0.3
3.1
2,419.0
22.1

8.4
7.3
0.8
0.2
0.8
61.1
20.1

X
X

X
X
X
X
X
X

1.3
233.5

0.6
10.2

15.40

X
11 (of 13)

6 (of 13)

51.3

6.0

28.9

3.1

13.10

43 (of 61)

4 (of 61)

Mixed

X

X
X
X

X
X
X
X

X

Source: Author’s compilation.
Note: ANZCERTA, Australia–New Zealand Closer Economic Relations Trade Agreement; CVD, countervailing duty; EEA, European Economic Area; EFTA,
European Free Trade Association; EU, European Union; Mercosur, Southern Cone Common Market (Mercado Común del Sur); PTA, preferential trade
agreement; SAR, special administrative region.

unfair pricing exists.18 Unfair trade may be practiced by
suppliers within as well as outside the trade bloc. But, given
that PTA rules on antidumping measures make it impossible (if the measures are abolished by the PTA) or more difficult (if the PTA rules tighten discipline on their use) to
apply that remedy to intrabloc members, antidumping
duties might be applied only to countries outside the bloc.
Antidumping duties are rarely less than 10 percent, so, as
with global safeguards, it is quite possible that the secondary trade diversion may surpass the primary trade diversion. Moreover, as Bhagwati (1996) has argued, the source
of injury might be truly rooted in the PTA preferences, but
the PTA rules may result in the antidumping duties being
imposed on non-PTA sources.
To get a sense of the extent of the diversion, I augmented the PTA database with information on worldwide
antidumping activity since 1980. The earlier years of data
were gathered to allow a better comparison of pre-PTA and
post-PTA filing patterns. Altogether, I have information on
4,805 antidumping cases initiated by WTO countries that
belong to at least one PTA.

The annual number of antidumping disputes initiated
by PTA members against PTA members (intra-PTA filings)
is calculated for each importing country. Because PTAs are
enacted over a variety of years, I abstract from calendar
time and instead consider time as measured relative to the
year the PTA was enacted. For each PTA, year zero is the
year the PTA was enacted, year t – 1 is the year before establishment, year t – 2 is two years before, t + 1 is the year after
establishment, and so on. This view of time allows us to
conveniently aggregate across PTAs.
In figure 9.2, the aggregate number of antidumping
disputes is plotted in relation to each PTA’s inception.
The chart is compelling. During the years prior to the
creation of the PTA, intra-PTA antidumping activity
increases. In the year the PTA is enacted (time = 0), the
number of antidumping disputes drops sharply, and it
remains much lower than the pre-PTA level. On average,
during the 10 years prior to the PTA, there were 29.5
antidumping cases per year; by contrast, during the
10 years following the PTA, there were just 23.6 cases
per year.
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Figure 9.2. Intra-PTA Antidumping Filings, Sample of 74 PTAs
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Source: Author’s calculations.
Note: PTA, preferential trade agreement.

Although the results are persuasive, the analysis does
not control for the possibility that antidumping activity in
general—against both members and nonmembers of the
PTA—may have fallen coincidentally with the enactment
of the PTA. That is, the analysis is not able to distinguish
the PTA effect from some other trend. For instance, given
that the Uruguay Round was concluded in 1994 and that
many PTAs were enacted in the mid-1990s, it is possible
that the observed decline in antidumping activity might be
a result of antidumping provisions in the Uruguay Round
rather than of the PTA provisions.
To control for this possibility, a difference-in-difference
analysis is needed. The general idea is to identify the effect
of a specific treatment by comparing the treatment group,
after treatment, with the same group before treatment and
with some other control group. In this case, the “treatment” group is composed of countries that join a PTA, and
the “control” group is made up of countries not in a PTA.
The comparison will therefore involve antidumping filings
against PTA members and nonmembers both before and
after each PTA is enacted.
In table 9.11, the protection diversion effect is clearly
seen. Of the cases filed during the pre-PTA period, 58 percent were against non-PTA countries and 42 percent were
against PTA members. By contrast, during the post-PTA
period, 90 percent of the cases were against non-PTA coun-

Table 9.11. Antidumping Activity, by PTA Status
Target

Time
Pre-PTA
Number of cases
Percent
Post-PTA
Number of cases
Percent
Total
Number of cases
Percent

Non-PTA
member

PTA
member

Total

506
58

370
42

876

3,554
90

375
10

3,929

4,060
84

745
16

4,805

Source: Author’s calculations.
Note: PTA, preferential trade agreement.

tries, and only 10 percent were against PTA members. So,
during the “before” period, the difference between PTA
members and nonmembers is 16 percentage points, but in
the “after” period, the difference is 80 percentage points,
yielding a difference-in-difference result of 64 percentage
points. The implied change in filing patterns is quite large:
the results suggest that almost 1,300 antidumping cases, or
about one-third of the 3,929 cases filed during the postPTA period, were diverted away from PTA members.

Trade Remedy Provisions

The results clearly raise the specter of protection diversion and more subtle forms of trade diversion. It is true
that tariff preferences are small and might result in only
modest amounts of trade diversion. This does not imply,
however, that trade diversion is not a concern; rather, it
appears that other provisions of the PTA might be a greater
source of discrimination.
Conclusions
Overall, the findings highlight the need to be vigilant about
the impact of trade remedy provisions in PTAs. These provisions vary greatly across PTAs and increase the overall
complexity of the world trade environment. Pricing behavior that is perfectly fine when the product is exported to
one country may be sanctioned when the product is
exported to another country.
Trade remedy provisions in PTAs have a mixed welfare
impact. This ambiguous finding partly reflects the existence of trade creation and trade diversion within the PTA.
In some cases, PTA rules appear mostly to promote trade
creation; at other times, the rules seem simply to constitute
trade diversion.
Some PTA rules make it easier to restrain intra-PTA
imports. Such provisions may benefit global welfare by
mitigating trade diversion stemming from preferential
tariffs. More often, PTA rules either prohibit contingent
protection against PTA members or make contingent protection harder to apply against members. This raises the
very real possibility that PTAs induce protection diversion,
which, in turn, produces more trade diversion.
There are other possible consequences of including
trade remedy provisions in PTAs. For instance, PTAs might
serve as small-scale experiments that allow countries to
better understand the practical effect of certain provisions.
If parties find certain new rules attractive, those rules
might be incorporated in future WTO negotiations. In this
sense, PTAs might act as “beta” testing for the larger-scope
WTO rounds. By giving members experience with new
provisions, PTA rules could streamline future WTO negotiations.
Conversely, the trade remedy provisions in PTAs may
erode the market access that nonmembers thought they
had secured in prior WTO rounds. The erosion is not limited to trade diversion stemming from preferential tariffs
but also comes about because of selective use of contingent
protection rules. As a result, PTAs may make it more difficult for non-PTA members to agree to future WTO liberalization out of concern that the requisite quid pro quo by
PTA members may not be realized. The complicated pattern of inclusion of these provisions threatens the delicate
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give-and-take balancing of incentives that is at the crux of
the GATT or WTO agreements.
Notes
The author thanks Robert Teh and the staff of the WTO Secretariat for
their assistance in developing the trade remedy database.
1. World Bank (2005) contains an excellent discussion of the myriad
of effects associated with the proliferation of PTAs.
2. There is growing evidence that a high percentage of PTA tariff
preferences are never utilized. Brenton and Ikezuki (2005), Amiti and
Romalis (2007), and Dean and Wainio (2009) discuss utilization for different countries, products, and time periods. Francois, Hoekman, and
Manchin (2005) find a threshold preference margin of 4 percent below
which preference margins are irrelevant, probably because of high compliance costs such as the cost of paperwork and red tape.
3. This third rationale does not explain why PTAs simply do not
prohibit the use of trade remedies against PTA members. After all, from
Mastel’s (1988) perspective, the elimination of intraregional tariffs and
other border barriers also means that the raison-d’être for trade remedies
is eliminated.
4. Bhagwati writes, “My belief that [free trade agreements] will lead
to considerable trade diversion because of modern methods of protection,
which are inherently selective and can be captured readily by protectionist
purposes, is one that may have been borne out in the [European Economic
Community, EEC]. It is well known that the European Community has
used antidumping actions and [voluntary export restraints] profusely to
erect Fortress Europe against the Far East. Cannot much of this be a tradediverting policy in response to the intensification of internal competition
among member states of the European Community?” (Bhagwati 1996, 37).
5. Official statistics on other border measures are not widely published. From my review of WTO and U.S. reports, I doubt that there have
been more than a few hundred disputes involving all other trade remedies
combined.
6. The context should be taken into account in looking at the small
number of safeguard initiations and actions, compared with the other
trade remedy measures, since a safeguard action may involve multiple
import sources.
7. In this paper, European Union is regularly used when discussing
the pre-1993 European Community. The European Community enacted
many PTAs before 1993.
8. The four traditional users now account for only about one-third
of antidumping initiations and less than one-tenth of safeguard initiations. Traditional users still account for about three-fourths of all countervailing duty initiations.
9. The category “developed countries” refers to Australia, Canada,
the EU, EFTA members, Japan, New Zealand, and the United States. All
other countries are classified as “developing.”
10. Free trade areas account for a comparably large share of all notified PTAs.
11. As of July 18, 2007, 157 PTAs in force had been notified to the
WTO under either GATT Article XXIV or the Enabling Clause.
12. These percentages are very comparable to those for all notified
PTAs. Of the 157 PTAs notified to the WTO under either Article XXIV or
the Enabling Clause, 82 percent were notified under Article XXIV.
13. In the case of the EEA, the prohibition on antidumping applies
only to intraregional trade in goods that fall under chapters 25 to 97 of the
WTO’s Harmonized Tariff System. In other words, antidumping measures
can still be taken against agricultural and fishery goods.
14. The key concept that underlines all these cases has been called
“parallelism.” In brief, parallelism prohibits any asymmetry in the application of safeguard measures. The Appellate Body’s decisions have been
carefully worded; the panel has avoided ruling on whether GATT Article
XXIV permits the exemption from a safeguard measure of imports originating in a member of a free trade area. The decisions have all been
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crafted so as to address only the specific facts and circumstances of the
case at hand.
15. Hoekman (1998) defines deep integration as consisting of explicit
actions by governments to reduce the market-segmenting effect of differences in national regulatory policies that pertain to products, production
processes, producers, and natural persons. In practice, this will require
decisions (a) to regard a partner’s policies as equivalent (mutual recognition) or (b) to adopt a common regulatory stance in specific areas (harmonization).
16. The PTAs are United States–Singapore; United States–Jordan;
United States–CAFTA-DR (Central America Free Trade Agreement plus
Dominican Republic); NAFTA; Mexico–Uruguay; Mexico–Northern Triangle; Mexico–Nicaragua; Mexico–Israel; Mexico–Chile; Group of Three;
EU–Chile; Canada–Israel; Canada–Chile; Australia–United States; and
Australia–Thailand.
17. Bown (2004) shows that the exclusions incorporated into the U.S.
steel safeguard created significant discrimination and that developed and
developing countries differed in their ability to adjust to the tariffs.
18. For the United States, the U.S. Department of Commerce finds
unfair pricing in more than 95 percent of all firms investigated; Blonigen
(2003) finds that the average U.S. dumping margin exceeds 60 percent.
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PRODUCT STANDARDS
Jean-Christophe Maur and Ben Shepherd

With the decline of many tariffs in recent decades as a
result of successive waves of unilateral, regional, and multilateral liberalization, nontariff measures have become
important barriers to trade. The multilateral trading system, and an increasing number of preferential trade
agreements (PTAs), has been paying greater attention to
product standards as an important type of potential nontariff barrier.
The World Trade Organization (WTO) agreements
set out general rules for the design and implementation
of product standards, but it has been in regional contexts that the main instruments of liberalization in this
area—harmonization and mutual recognition—have been
deployed. These instruments, however, are not free of risk
regarding their compatibility with the broader aim of
multilateral liberalization. Preferential agreements involving both developed and developing countries (NorthSouth PTAs) can lead to specifications that are overly
complex or burdensome from the point of view of many
developing countries. Indeed, they could be perceived as
locking these countries out of vital international markets
(Baldwin 2000). It is therefore important for policy makers and trade policy practitioners to understand the issues
that product standards raise in a regional integration context and, in particular, the challenges developing countries
can face in dealing with foreign standards as they become
increasingly integrated into the world economy.
Although product standards are widely recognized as
having potential effects on regional and international
trade flows, their motivation and impact are fundamentally distinct from those of traditional trade barriers such
as tariffs. Whereas tariffs are mainly protectionist in intent
and effect, product standards are not always protectionist
from either point of view. Indeed, even when standards
have protectionist effects, they are rarely motivated solely

by protectionist considerations. Product standards often
represent a quasi-regulatory means of promoting an
important public policy objective, such as environmental
protection, consumer safety, food quality, or compatibility
between different technical norms and standards.
This chapter addresses issues arising from the treatment
of product standards in PTAs. A unique feature of preferential liberalization is that it offers an alternative means,
complementary to multilateral efforts, of diminishing
through bilateral mutual recognition efforts the costs associated with compliance with standards. This prospect, and
the presumption that standards are not necessarily established for protectionist purposes, suggest that preferential
liberalization can be a force for good. The effect on third
countries and the lack of international coordination may,
however, carry significant costs.
The next section provides a brief overview of the relationship between product standards and trade.1 Following
that, we consider in greater detail the policy measures
available for dealing with standards in PTAs, in particular,
mutual recognition and harmonization, and look at
broader issues of institutional coordination and regional
cooperation. Finally, we address the interface between
regional and multilateral approaches to standards.
Product Standards and Trade: An Overview
It is common to distinguish three broad groups of standards, based on the types of activities to which they apply, as
defined by the International Organization for Standardization (ISO): product standards, process standards, and management systems (see ISO 2006, 2008). Product standards
have to do with the characteristics of goods or services, in
particular with respect to aspects such as quality, safety, and
fitness for purpose. A simple example of a product standard
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is the limit, set by the U.S. Food and Drug Administration
(FDA), of one part per million of methyl mercury (a potential toxin) in fish marketed for human consumption. Process
standards apply to the conditions under which goods or
services are produced, packaged, or refined. An example is
the production of dairy products without hormones: milk
from hormone-free cows is indistinguishable from milk
from cows treated with hormones, but only farms that meet
a particular set of production conditions can describe their
milk as “hormone free.” Management systems assist organizations in running their operations and create a framework
within which the requirements of product and process
standards can be consistently met. Management systems
are often referred to as meta-standards; an example is the
ISO 9000 series of quality standards (see box 10.1).
A well-functioning standards system will usually incorporate elements of all three groups of standards. This
chapter focuses mainly on the first group—the product
standards that apply to everything from primary produce
and agricultural products to sophisticated manufactured
goods such as electrical equipment (box 10.2). The
remainder of this section briefly discusses the rationale for
product standards before moving to a more detailed discussion of how they are designed and implemented.
Economic Rationale for Product Standards
Why are product standards necessary at all? Broadly speaking, standards can be seen as a way of bringing the outcomes of a decentralized market economy more closely
into line with social objectives that may not otherwise be
achieved (see, for example, Maskus, Otsuki, and Wilson

Box 10.1. What Are Meta-Standards?
Closely associated with standards are the quality assurance
processes that users employ to effect and manage
compliance. Indeed, a “new” category of standards has
evolved that defines and describes such meta-systems.
Meta-standards do not concern a specific product or
production process but, rather, set overall principles and
rules to be followed in broad areas of activity. Examples
include the ISO 9000 series of standards for quality
management systems and the ISO 14000 series for
environmental management systems. In certain industries,
compliance with these standards is itself becoming a
commercial necessity, alongside more traditional product
and process standards. For instance, in the area of food
safety, meta-standards include hazard analysis and critical
control point (HACCP) standards, good manufacturing
practices (GMP), good agricultural practices (GAP), and
ISO 22000 on food safety management systems.
Source: Henson and Jaffee 2007.

2000; Ganslandt and Markusen 2001). Two of the most
common reasons why standards might be necessary relate
to spillover effects (externalities) from certain activities
and to information asymmetries between buyers and sellers. These effects are clearly relevant for standardization at
the national level, but they also set the scene for regional
and global coordination on standards.
Externalities. Packaging is an example of an externality.
In the absence of any rules or standards, producers and
consumers do not directly pay the cost of disposing of
packaging materials after the product has been bought and
unpacked. These materials must be taken away to a landfill,
where they will break down over time, perhaps releasing
pollutants into the environment. A standard setting out
biodegradability requirements for packaging materials can
help reduce this problem and limit the negative environmental spillovers from useful economic transactions.
Social objectives such as environmental protection and
public health are common externality-based rationales for
the development of product standards.
Another example of externalities relates to network effects
and interoperability (see, for example, David and Greenstein
1990; Gandal and Shy 2000; Barrett and Yang 2001).

Box 10.2. Proliferation and Growing Importance of
Product Standards
Product standards represent an important and constantly
growing set of regulatory measures that have potential
effects on trade. The available evidence suggests that these
standards cover all sectors, from simple agricultural products
(Disdier, Fontagné, and Mimouni 2008) to the most
complex electronic goods (Moenius 2007). Many countries
produce their own standards but are also increasingly
involved in efforts aimed at regional or international
standardization. Before looking in more detail at the regional
dimension of standards and their trade effects, it is useful to
get an idea of the phenomenon’s extent and development
over recent years through a few stylized facts:
•
•
•

•
•

The International Organization for Standardization
comprises 3,000 working groups and committees.
The ISO has issued about 15,000 international standards
(WTO 2005).
A survey of national product standards in a selection of
member countries of the Organisation for Economic
Co-operation and Development (OECD) identified a total
of nearly 300,000 documents (Moenius 2005). The
Perinorm database on which Moenius drew contains
about 650,000 standards from 21 countries (WTO 2005).
In 1975 there were only 20 Europe-wide standards, but by
1999 the number had grown to 5,500 (Moenius 2005).
The number of Europe-wide standards in the agricultural
and textiles and clothing sectors grew at a rate of nearly
20 percent per year over the period 1995–2003
(Shepherd 2006).

Product Standards

The high-definition DVD (HDDVD) market has recently
seen the emergence of Blu-ray as the de facto dominant
standard over the alternative HDDVD system. DVD players can usually display only one of these two formats, and
the more consumers buy a particular type of player, the
greater is the incentive for firms to release a wider range of
movies in the corresponding format. Each consumer’s purchase therefore has an externality—a spillover effect—in
the sense that it increases the value for every other customer of having a player of the same format. At the same
time, consumers may be reluctant to purchase a player of
either format while there is uncertainty as to which will
become dominant in the future. Standardization makes it
possible to overcome this reluctance and develop the
spillovers more completely than would be possible if each
equipment manufacturer adopted its own technology
standard.
Information asymmetries. Information asymmetries refer
to the availability of product-related information to buyers
and to sellers. For example, a consumer wants to buy a car
that is safe and has a certain level of fuel efficiency, but until
she actually acquires it and starts using it, it is very difficult
to tell to what extent it meets those requirements. The carmaker is in a much better position to know the car’s true
characteristics. An unscrupulous manufacturer might advertise a car as being safe and fuel efficient when in fact it is
not.2 How can the consumer go about finding the desired
type of car when she knows that advertisements may not
always be truthful? Standards can offer a way out of this set
of difficulties: if the consumer sees that an independent testing authority has certified that a car meets a particular safety
standard, then she can be confident about its characteristics.
Objectives such as quality and fitness for purpose are
commonly pursued through these kinds of standards. Alternatively, standards can be seen as a way of reducing the costs
a consumer must bear in searching for the product that best
matches her preferences (see, e.g., Jones and Hudson 1996).
Producers also need information on consumer tastes to
manufacture profitable products. Gathering such information can be costly, especially for overseas firms that may be
unfamiliar with local preferences and practices. Standards
can help make this process simpler and less costly, to the
extent that they summarize a set of characteristics considered to be valuable in the local market. (See Swann, Temple, and Shurmer 1996 and Moenius 2005 for a discussion
of this mechanism.)
Designing and Implementing Product Standards
Given the role that standards play in the economy, they
should be set up to promote the desired social objectives
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while minimizing costs to the extent possible. Standards
may be mandatory or voluntary. Mandatory standards
(also referred to as technical regulations) must be met
by firms as a matter of law, and penalties are set for nonconforming products. Compliance with voluntary standards remains a matter of commercial choice for individual firms. In practice, both types of standards exist side by
side, although the bulk of standards-related activity in most
countries now consists of voluntary standards. Mandatory
standards tend to be mostly confined to core public health
and consumer safety areas, such as requirements governing
food and medicines. This coexistence is also apparent at
the regional level—for example, in the European Union’s
(EU) “New Approach” to harmonization. (See European
Commission 2000 and WTO 2005 for a discussion.)
Given the coexistence of mandatory and voluntary standards, the responsibility for meeting those standards is
increasingly shared between the public and private sectors.
In most cases, standards are set up in a complex environment characterized by interplay between private and public
interests and agents (Casella 2001). In the United States, for
instance, the FDA is a public body (part of the executive
branch), and its standards are mandatory and enforceable through the executive branch and the courts. At the
same time, the American National Standards Institute
(ANSI), a nonprofit organization, develops and promulgates
voluntary standards in a wide range of areas. Sometimes the
boundaries between public and private organizations can
become blurred. ANSI, for example, is a private law body,
but its members include government agencies, as well as
private sector organizations.
In this public-private partnership, the state often finds
itself at an informational disadvantage with respect to the
private sector when it comes to designing and implementing particular standards. It is therefore important for policy
makers to find the right balance between public and private
initiatives and to ensure that they work together. For
instance, in the European Union’s New Approach to harmonization, the public sector takes the lead in enacting mandatory core standards in certain sectors, but private standards
organizations such as the European Committee for Standardization (CEN) remain responsible for developing
detailed voluntary standards setting out particular ways in
which products can be designed and built to meet the
mandatory standards (European Commission 2000).
Of course, drafting the documents containing product
standards is only part of the process. National standards
systems require supporting infrastructure to ensure the
effective implementation of standards. Figure 10.1 presents
the infrastructure components of a “farm-to-fork” national
quality system. All standards systems need a solid basis in
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Figure 10.1. Elements of a Standards Infrastructure
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Source: Sanetra and Marbán 2007.
Note: The figure represents the infrastructure in developed countries. Accordingly, the term “national” infrastructure is used, but in practice, although all the
elements of the standards infrastructure are necessary, functions can sometimes be distributed among countries

metrology—the establishment of accurate, reliable, and
traceable measurements. Without reliable means of measurement, product standards become meaningless, since
there is no way of assessing a product’s performance in
relation to the set of benchmarks set out in a standard.
A sound basis in metrology makes it possible to demonstrate whether specified requirements relating to a product
have in fact been met. This process, known as conformity
assessment, can be completed either through a supplier’s
declaration of conformity, in which the seller states that
the product meets certain requirements, or through a
third-party conformity assessment. In the latter case, an
independent laboratory tests whether the product meets
certain requirements, and if it does, the laboratory certifies
conformity.3 In some cases, conforming products may
receive the right to display a particular logo or label, such
as “CE” for certain European standards, or they may be
included in an official register of conforming goods. For
third-party conformity assessment to be reliable, testing
laboratories must themselves be subject to independent

assessment of their equipment and processes. Accreditation of testing laboratories serves this purpose.
Standardization involves a complex and technically
sophisticated set of organizations and processes. Depending on their level of development, countries, especially
developing countries, may need to be selective when they
adopt standards infrastructure. Regional cooperation
offers a way for countries to share the burden and spread
the costs of setting up standards infrastructure. The creation of regional agencies for metrology, testing and conformity assessment, accreditation, and standardization is
an example of a concrete approach to cooperation. Use of
foreign conformity assessment mechanisms is another possibility, where domestic capacity is weak.
Regional and International Dimensions
of Standardization
The rationales for standards discussed above also apply in a
cross-border setting. Asymmetries of information between
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consumers and producers are even more serious in a
traded-goods context because of the ineffectiveness on the
international plane of signaling mechanisms that work
domestically, such as firm reputations built up over a long
period. In addition, a number of important public policy
goals—concerning environmental protection, for example—
are now recognized as having regional and even global
dimensions. In these and other areas, countries are increasingly keen to cooperate on standards, at least to some extent,
at the transnational level, through PTAs or the WTO.
The ISO is just one among many transnational entities
that issue standards. It is a network of national standards
institutes, and, in keeping with the private-law character of
many of these institutes, it is a nongovernmental organization. Its standards are, accordingly, private and voluntary.
Another example of international standardization is the
Codex Alimentarius Commission, a public organization
created as a joint venture between the World Health
Organization (WHO) and the Food and Agriculture
Organization of the United Nations (FAO). Unlike the ISO,
the commission deals with only one area of standardization, food safety.4 Although its standards do not have direct
legal force, they serve as the basis for legally binding rules
in many countries (see box 10.3, below).
In addition to international structures such as the
ISO and the Codex Alimentarius Commission, some

Box 10.3. Do Voluntary Standards Have
Cost Effects, Too?
At first glance, it might seem that only mandatory
standards would have measurable cost impacts. After all,
manufacturers are, in principle, free not to comply with
voluntary standards if they so choose. Legally speaking,
they are not required to pay additional costs to access a
particular market. In practice, the situation is not that
straightforward. If compliance with voluntary standards is a
commercial imperative, even if not a legal one, we might
still expect to see some evidence of cost effects. Is this, in
fact, the case?
As it turns out, there is substantial evidence that voluntary
standards do indeed affect trade flows, which is consistent
with their having a significant impact on cost. Two studies
that look into voluntary standards find significant impacts of
standards on trade—negative in the work of Czubala,
Shepherd, and Wilson (2009), and a mix of sector-specific
negative and positive results in the case of Moenius (2005). In
addition, Shepherd (2007) finds evidence that voluntary
standards affect export diversification in partner countries,
which may be indicative of an effect on fixed, not just
variable, costs of production. These findings, taken together,
suggest that although compliance with voluntary standards
may not be necessary as a matter of law, it is still of sufficient
commercial importance to produce important links with
production costs and trade flows.
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regional bodies deal with standardization. Among them
is CEN, which has a regionwide standardization function in the EU. Its members are the national standards
bodies of 30 European countries; CEN itself is a private
nonprofit organization. Although the standards CEN
issues are voluntary, member organizations are required
to issue its standards as national standards and to withdraw any inconsistent national standards. CEN’s standards are therefore often referred to as being “European
standards” or “harmonized European standards” because
they are expected to apply with equal force in all member countries.
Cost Effects of Standards
Policy makers need to be aware of the costs entailed by
standards and of their potential to distort regional and
global trade relations. The implementation of standards
policies might lead to discrimination between national and
foreign suppliers or between different categories of foreign
suppliers. From the point of view of foreign exporters,
product standards in an importing country can sometimes
represent an additional source of costs (Maskus, Otsuki,
and Wilson 2005). Moreover, even though national standards may be legitimate, their multiplicity and diversity
can mean duplication of market access costs that may be
inefficient from a global perspective. These effects can put
foreign competitors at a disadvantage and generate—
intentionally or not—a form of protection for domestic
industries.5 Coordination among countries in implementing their standards policies may yield harmonized policies,
reducing the cost of market access while preserving regulatory objectives. A potential difficulty with this kind of
coordination—discussed in more detail below—is its
assumption that it is optimal for the same standard to
apply across a wide range of countries. In fact, however,
different economic and social conditions may call for different standards.
What kinds of costs can compliance with product standards impose on manufacturers? It might, for example, be
necessary to redesign a product, in whole or in part. New
machinery may have to be purchased, or a new production
process may have to be set up. All these adaptations are
associated with increased fixed costs of production
(including sunk ones), in the sense that they largely involve
a one-off payment rather than a recurring expense.
In some cases, adaptations to deal with product standards can affect the level of variable production costs,
as well. If the new production process uses more expensive inputs, or if the new machinery is more costly to
run, the unit cost of production will increase. It might
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also be necessary to formally demonstrate compliance
with a particular standard, in which case additional testing and certification procedures might be needed. These
procedures also increase variable production costs.
Maskus, Otsuki, and Wilson (2005) collected data from
nearly 700 firms in 17 developing countries, as part of an
effort to better understand the cost effects of foreign standards. The authors’ findings are in line with the types of
effects discussed above. In their sample, the fixed costs of
compliance with foreign standards are, on average, nearly
5 percent of firm value added. Moreover, increased compliance investment is associated with a small but significant
effect on variable production costs.
In assessing the supply-side effects of standards, the distinction between fixed and variable costs is important.
Recent advances in the theory of international trade
(Chaney 2008) suggest that higher variable costs primarily
affect trade by reducing exports per firm among the small
subset of firms that already exports to foreign markets.
Higher fixed costs, by contrast, tend to force some firms out
of export markets entirely, thus altering the range of products exported, or the set of foreign markets served, or both.
The costs and benefits of standards will also depend on
their dynamic effects in the long run. For instance, Jaffee
(2003) shows how the horticultural industry in Kenya has
used changing European regulations as a stimulus to innovation, competitive repositioning, and industrial upgrading.
Diaz Rios and Jaffee (2008) find that developing-country
firms responded differently to stricter aflatoxin regulations
in the EU. The new rules only exacerbated the commercial
difficulties of some exporters, but they offered an opportunity for others to upgrade their production techniques and
gain additional market share. The reallocation of resources
over time from small and relatively inefficient firms to larger,
more efficient ones is associated with gains in sectoral
productivity—a kind of technological upgrading that
holds significant development promise.
Consolidation: Trade Effects of Product Standards
This brief discussion shows that the overall economic
impacts of product standards are difficult to assess. From
the producer’s point of view, there are two opposite forces
at play in the short term: possible cost increases stemming
from the need to adapt production processes and demonstrate conformity, and possible cost savings through the
transmission of market-specific information that would
otherwise be costly to obtain. Over the longer term, there
is also potential for technological progress induced by
standards. At the industry level, standards may lead to a

reorganization of firms and of the sector around more
efficient production methods. (See, for instance, Maertens
and Swinnen [2009] on how the Senegalese vegetable
export chain reacted to the tightening of European standards.) The overall impact on producers is therefore
ambiguous and depends on the relative strength of these
two effects in particular cases.
Because of this theoretical ambiguity, empirical work to
assess the trade impacts of standards is difficult to interpret, since there is no simple way of distinguishing results
that are consistent with theory from those that are not.
Although empirical work emphasizes the relative size and
significance of these different effects, it remains difficult to
identify them separately in a satisfactory manner. Even
apart from this issue, empirical work is hampered by the
need to rely on very rough proxies to measure the costs
associated with standards: only in rare cases is a direct
measure of restrictiveness possible (see box 10.4).
A comprehensive economic assessment of product
standards couched in terms of a measure of aggregate
welfare could not, of course, be limited to the supply side.
It would need to take into account the extent to which a
particular standard reduces social costs (e.g., less dangerous products) or creates social benefits (e.g., compatible
systems) and thus brings the economy closer to its welfare
optimum. Such a comprehensive analysis is at the core of
the concept of a regulatory impact assessment (see, e.g.,
Hahn and Litan 2005) and could easily be extended to
the regional context by explicitly considering costs and
benefits with cross-border dimensions. However, to take
up the issue of internalization and aggregate welfare
would be to go beyond the scope of this chapter. Hence,
the next sections will deal exclusively with observable
trade effects, and largely with the supply-side effects discussed above.
A final observation, however, points toward what are
likely to be efficiency costs. The implementation of
national standards policies is, by and large, rarely coordinated with trading partners, and it would be surprising if
this shortcoming did not lead to more complex and costly
standards systems than are strictly necessary. In particular,
developing countries may not have available to them the
best standards technology, and they may consequently
implement inefficient policies—policies that are too costly
or do not achieve their objectives. Furthermore, because
national policies, even if they incorporate some form of
regulatory impact assessment, are decided without consideration of cross-border effects and externalities, it is likely
that duplication and incompatibility of standards and
practices will create systemic costs.
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Box 10.4. Inventory Methods versus Direct Measures
of Restrictiveness
Disdier, Fontagné, and Mimouni (2008) employ the socalled inventory method of measuring standardization,
using data from the Trade Analysis and Information System
(TRAINS) database to tally the number of standards that
potentially affect trade in agricultural products. (The
TRAINS database is maintained by the United Nations
Conference on Trade and Development [UNCTAD].) From
these tallies, they construct coverage ratios—the percentage
of products (tariff lines) in the sample that is subject to
product standards. In the aggregate, they find that higher
coverage ratios—that is, a larger inventory of standards—
tend to be associated with reduced exports from developing
countries to member countries of the Organisation for
Economic Co-operation and Development. Trade between
OECD countries appears to be relatively unaffected. This
result would be consistent with a situation in which
adjustment costs are higher or more difficult to cover in the
developing world than in rich countries. In line with the
results of Moenius (2005), Disdier, Fontagné, and Mimouni
(2008) report that this aggregate impact tends to mask
considerable cross-sectoral heterogeneity: in some cases,
standards have a negative impact, consistent with the
dominance of cost increases, whereas in others, they have a
positive impact, consistent with the dominance of costreducing information effects.
There are very few examples of applied work in which it
has proved possible to compare directly the substantive
content of standards, rather than just their numbers. Otsuki,
Wilson, and Sewadeh (2001) do this for the standards
governing acceptable levels of aflatoxin in African groundnut
exports to the EU. They assess restrictiveness directly in terms
of the maximum permissible aflatoxin content of groundnuts,
measured in parts per billion. Their gravity model results
suggest that tighter aflatoxin regulations are associated with
fewer groundnut exports from African countries to the EU,
which is consistent with increased compliance costs. As a
rough order of magnitude, they find that a proposed new EU
aflatoxin regulation would result in trade flows 63 percent
lower than those that would be observed under a less
restrictive Codex Alimentarius standard. This very strong
result needs to be nuanced, however, in light of the
conflicting case study evidence presented by Diaz Rios and
Jaffee (2008).

Dealing with Standards in PTAs
Having set out the general context, we now turn to look
more closely at the particular issues raised by product standards in PTAs.
First, it should be clear from the discussion above that
regional standards can produce economic effects similar to
those associated with national standards. The essential
dynamic is one of insiders and outsiders: members of a
PTA may benefit from a liberalization of product standards
that, at the same time, creates costs for countries outside
the agreement.
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Second, agreed disciplines on standards in PTAs should
be viewed in the context of the overall bargain leading to
the agreement, including the mercantilist objectives that
may motivate the negotiations. It is not a given that provisions on standards in a PTA necessarily improve on existing national policies; countries may negotiate preferential
market access in exchange for nonoptimal standards policies set by their trading partners. (See Fink, ch. 18 in this
volume, for a discussion in the context of intellectual property rights.)
Third, PTAs offer a specific mode of trade liberalization
when it comes to standards: the recognition (often mutual)
of standards and procedures. This approach to liberalization is specific in the sense that it is difficult to achieve it
multilaterally. The mutual recognition of standards and
procedures requires a case-by-case approach that only
seems practical in PTAs consisting of a select number of
trading partners with reasonably similar economic and
social characteristics. A case-by-case approach is also often
required in light of the political sensitivities generated by
changes in product standards in areas such as environmental protection and public health.
The importance of these effects is demonstrated by the
prominence product standards have been receiving in
PTAs: Budetta and Piermartini (2009) find that 58 of the
70 PTAs in their sample contain provisions on product
standards. In this section, we briefly examine the economics of preferential standards liberalization and then discuss
two of the main approaches that have been adopted within
regional forums and that have also influenced developments at the multilateral level: harmonization and mutual
recognition (Nicolaïdis 2001).
The Economics of Preferential Standard Liberalization
Liberalization of standards in PTAs is not necessarily de
jure discriminatory, and when it is, it is not necessarily de
facto discriminatory. This point is clearly made, for
instance, by Baldwin, Evenett, and Low (2009) for several
deep integration dimensions. Thus, a PTA on standards
does not translate automatically into a preferential liberalization of standards; in some instances preferential liberalization is equivalent to multilateral liberalization. We
return to this issue in the last section of this chapter.
As we shall see below, there are different routes to liberalization of standards in PTAs. Some of these—mutual recognition agreements and harmonization with standards of the
preferential trading partner that differ from international
standards—are distinctly preferential. A parallel can be
drawn with preferential liberalization of tariffs: standards,

204

Jean-Christophe Maur and Ben Shepherd

like tariffs, create compliance costs for business that liberalization can reduce. A key difference is that standards do not
raise revenue (see “A note on nontariff barriers” in Baldwin,
ch. 3 in this volume). Or, rather, standards are not supposed
to bring in revenue, but there are instances in which fees
must be paid—for example, for the certification process or
for laboratory examination costs.6 These processes of certification and accreditation may create rents that are captured
by public or private domestic interests. In this case, the
analysis of preferential liberalization is similar to that of the
tariff case, with the exception that the tariff revenue is
replaced by the rent capture. In strict welfare terms, if
domestic interests are benefiting from this implicit tax on
importers, it is possible that preferential liberalization may
generate the negative effects due to trade diversion.
Even when undertaken on a discriminatory basis,
preferential liberalization may nevertheless contribute to
kick-starting a process of reform of national standards
policies. By introducing more rigorous processes in standards infrastructure operations, PTAs can make it more
difficult to use standards for purposes other than consumer protection, even when the standards are not internationally harmonized.7
It is also the case that the gap between the prices of the
good inside the importing nation and the exporting nation

is dissipated by costly activities that are required to satisfy
the standards. As shown in more detail in chapter 3, there is
no possible negative impact on the importer. Preferential
liberalization is unambiguously beneficial in this respect
because it generates an economy for both exporter and
importer of not having to pay the costs of meeting the
standards—even though trade diversion may still occur,
since a preference is created. Thus, there is a favorable presumption toward discriminatory liberalization of standards
in the absence of rent capture.
Harmonization of Standards
As noted above, the need for producers to comply with
multiple, different standards to access different markets
could act as a barrier to trade. One response to this problem
is to seek to remove the differences between national
standards through a process of harmonization. In this context, harmonization means the convergence of national standards toward a common set of requirements (box 10.5). The
question of whether it is optimal for a particular set of countries to adopt the same standard depends on the balance
between two effects: the potential for increased trade thanks
to reduced cost multiplicity, and the likelihood that different national preferences and resource endowments will

Box 10.5. Facilitating Market Access: Harmonization, Equivalence, and Mutual Recognition
Part of the international effort around standards and technical regulations aims at reducing the overall burden on traders.
Coordinating policies to make them more “alike,” or more “compatible,” is one way of reducing the costs of compliance. There are
three ways of achieving this: harmonization, equivalence, and mutual recognition.
Harmonization is straightforward; it simply means replacing two or more rules or procedures with a single one. Nevertheless, the
term can be somewhat misleading because there are degrees of harmonization, involving rules alone, procedures alone, both rules
and procedures, or even higher-level objectives only (essential requirements), as in the EU’s New Approach.
The aim of the other processes, equivalence and mutual recognition, is to preserve diversity of rules and procedures, provided
that “equivalent” or “like” objectives are met. Nicolaïdis and Egan (2001, 456) offer the following definition:
Recognition refers to the acceptance of equivalence of selected foreign standards or regulations. Mutual recognition
establishes the general principle that if a product or a service can be sold lawfully in one jurisdiction, it can be sold freely in
any other participating jurisdiction, without having to comply with the regulations of these other jurisdictions. This involves
a transfer of regulatory authority from the host jurisdiction to the home jurisdiction from which a product, a person, a service
or a firm originates. The “recognition” involved here is of the “equivalence,” or at least “compatibility” of the counterpart’s
regulatory system; the “mutual” part indicates that the reallocation of authority is reciprocal and simultaneous.
Thus, one difference is that mutual recognition can be broken down into two components: the “recognition” of the equivalence
of a partner’s regulatory system, and the “mutual” aspect, which indicates that both parties simultaneously recognize the other
(Nicolaïdis and Shaffer, 2005). Equivalence can thus in principle be asymmetric and unilateral as in U.S. PTAs, where the approach
is that parties can decide to accept the other party’s regulations as equivalent.
Equivalence can be achieved if the outcome of two standards is identical, even though the means of reaching it differ. Veggeland
and Elvestad (2004) quote the example of hard cheese, the manufacturing of which in Australia requires the heating of milk,
whereas Switzerland achieves the same levels of pathogen destruction through other production methods, using raw,
unpasteurized milk. Equivalence is thus the acceptance that a third party’s standards or procedures, in effect, fulfill national
requirements.
Mutual recognition normally refers to the acceptance of certification of a partner country. It can also be used to refer to
agreements on specific sectors or on specific instances of application, or to agreements between specific partners of the “principle
of mutual recognition” (Nicolaïdis and Egan 2001).
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interact to produce different optimal regulations in each
closed economy. For example, Norway and Zambia might
be able to realize some trade gains by adopting the same
standards for environmentally friendly packaging materials,
but their technological and enforcement capacities differ
greatly, and it could be very difficult to ensure that the standard is in fact implemented. Moreover, the differences in
income levels and relative land abundance might suggest
that Norwegians and Zambians could legitimately have different preferences in relation to the trade-off between the
cost and the environmental properties of packaging materials. These issues are extremely complex to resolve but need
to be kept in mind when examining harmonization efforts.
(See Bhagwati 1996 for a review.)
Harmonization of standards can take place in two ways.
Unilateral harmonization occurs when one country or
group of countries simply adopts a standard prevailing in
another country. More common is concerted harmonization, whereby countries work together to identify a set of
requirements that is acceptable to all parties. Concerted
harmonization can be a lengthy and uncertain process,
requiring extensive negotiations among the parties concerning every standard in each jurisdiction. The more
divergent the parties’ interests and approaches to standardization, the more difficult it is likely to be to negotiate a set of
harmonized standards. Successful harmonization therefore
tends to involve countries at reasonably close levels of development, and with some broad similarities in their preferences and their general approaches toward regulation.
Trade effects of harmonization: Insiders versus outsiders.
With respect to trade effects, the distinction between countries inside the harmonizing region and those outside is
crucial. Ordinarily, the cost-reducing effects of harmonization accrue primarily to firms within the region where
standards are harmonized. Foreign exporters still must satisfy the importing region’s standards, in addition to whatever requirements may prevail in their home country. They
therefore face some level of cost multiplicity (albeit lower
than the levels that pertained prior to harmonization).
In the case of “harmonizing-up” by the preferential area—
that is, the adoption of a stricter standard than prevailed
prior to harmonization— it may even be more difficult to
access some markets (box 10.6).
At the same time, however, harmonization allows foreign exporters to realize economies of scale by granting
them access to a larger market. Exporters have to meet only
one type of standard for the whole region, and this reduces
the fixed costs of compliance. The balance between cost
and scale effects is an empirical issue that must be resolved
case by case. The currently available evidence suggests that
the cost effect sometimes dominates in the case of regional
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Box 10.6. Trade Effects of Harmonization:
Empirical Evidence
There is substantial empirical evidence to the effect that
harmonized standards are often associated with increased
trade among harmonizing countries. For instance, Henry
de Frahan and Vancauteren (2006) find that harmonization
of standards across Europe tends to boost trade among
European Union (EU) members: bilateral exports in sectors with harmonized food regulations are, on average,
253 percent higher than in nonharmonized sectors. The
tariff equivalent of nonharmonization ranges from 73 to
97 percent, depending on the sector. These findings are
consistent with the cost-based analysis presented above: a
single, harmonized standard avoids the cost multiplicity
that arises from multiple standards, making it easier for
producers to access an expanded market within the
harmonization zone. Of course, this dynamic must be
nuanced in certain cases because of the possibility that
information effects will work in the opposite direction:
Moenius (2005) shows that the effect of harmonization on
trade is not always positive, even for the harmonizers, and
suggests that the reason could be the dominance of
information effects in some sectors.
For countries outside the harmonization zone, the
picture is not generally so rosy. Empirical work suggests
that there is considerable scope for a kind of trade diversion
effect: the cost reductions implicit in harmonization can
lead to a switch in demand to a relatively high-cost supplier
within the harmonization zone, to the detriment of lowercost suppliers elsewhere. In the case of the EU, Baller (2007)
and Chen and Mattoo (2008) show that harmonization
under the EU’s New Approach directives can sometimes
have a negative impact on trade with third countries. It is
plausible that the EU’s harmonization program involves
a significant degree of harmonizing-up to a higher standard, which would also tend to have negative trade
consequences for excluded countries. Developing countries
are more likely to be affected than developed ones,
presumably because adaptation costs are higher in a
technology-scarce environment.

harmonization but that harmonization with international
standards generally leads to dominance of the scale effect.
In other words, the net effect of harmonization on the
exports of excluded countries tends to be negative for
regional harmonization but positive for international
harmonization.
One way of dealing with the difficulties created by this
insider-outsider dynamic is the hybrid approach adopted
by the members of the Asia-Pacific Economic Cooperation (APEC). APEC is a particularly heterogeneous
regional grouping that includes developed countries such
as Australia, Japan, and the United States; developing
countries at various income levels (e.g., China, Peru, and
Thailand); and transition countries (the Russian Federation and Vietnam). Such a diverse membership would
seem to suggest that concerted harmonization could be a
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particularly long and uncertain process. Similarly, the
presence of a number of large countries makes it unlikely
that unilateral harmonization by all members except one
would be a possibility.
Consistent with its commitment to “concerted unilateralism” and “open regionalism,” APEC has therefore adopted
an intermediate approach. APEC member economies commit to increasing harmonization of their own national
standards with international standards, such as those
issued by the ISO; they identify priority sectors in which
harmonization should be pursued first; and they undertake
to participate actively in the work of international standards bodies. As with other APEC commitments, member
economies must make public progress reports (individual
action plans) each year. Helble, Shepherd, and Wilson
(2007) show that substantial progress appears to have been
made on these points.
Trade effects of international harmonization. The empirical literature discussed above examined the impact of
regional harmonization on outside countries. In addition,
there is now a growing body of empirical evidence suggesting that harmonization with international standards can
mitigate the costs that foreign exporters might otherwise
face.8 Czubala, Shepherd, and Wilson (2009) find that EU
standards that are not harmonized with international
(ISO) norms have a negative and significant impact on
exports of African clothing to the EU; internationally harmonized EU standards have no statistically significant
impact.
These results are confirmed by Shepherd (2007), who
focuses on the fixed-cost effects of standards. A 10 percent
increase in the total number of EU standards leads to a
6 percent reduction in the variety of products exported by
non-EU partner countries. This finding is consistent with
the idea that standards tend to generate fixed costs that
exporters must pay to access foreign markets. By contrast, a
10.0 percentage point increase in the proportion of those
standards that are harmonized with ISO standards is associated with a small (0.2 percent) but significant increase in
partner-country export variety. These results suggest that
convergence of regional standards to international norms
can be an effective way of limiting the potential for negative
trade effects in excluded countries, in particular, developing
countries.
Mutual Recognition of Standards or Conformity
Assessments
Another way of dealing with the cost issues raised by
divergent national standards is mutual recognition of
standards.9 Whereas harmonization eliminates the costs

associated with different standards by reducing multiplicity, mutual recognition allows each country to maintain
potentially different standards but requires each country
to accord equal treatment to goods produced in partner
countries, even though standards might be different. If
South Africa and Nigeria decide to harmonize standards,
they adopt a single set of requirements that applies equally
in both countries. If they agree to mutual recognition of
standards, South African products that conform to local
standards can be put on the Nigerian market, even if they
do not comply with Nigerian standards (and vice versa).
Of course, it is possible for recognition to be unilateral
(equivalence) rather than mutual; for example, Nigeria
may decide to treat products conforming to South African
standards as equivalent to those conforming to its own
standards.
An advantage of mutual recognition of standards over
harmonization is that once the principle has been agreed
on, it is not necessary to engage in long and complex negotiations over each individual standard; the rule simply
applies across the board. National standards agencies continue to go about their work as usual, the only difference
being that nonconforming products from foreign markets
might now appear on the domestic market.
In fact, however, mutual recognition can be extremely
difficult to implement among countries with markedly different social preferences or with fundamentally different
approaches toward regulation. Although the rule is relatively easy to apply in practice, it is usually difficult for
countries to reach agreement as to whether it should be
applied at all. Mutual recognition can be seen as creating a
risk that one country’s standards might be undermined by
another country’s different—perceived as lower—standards.
In an environment of mobile capital, the fear is that a sharp
difference in standards might create an incentive for production to relocate from high-standard to low-standard
countries. This would, in turn, provide a motive for
authorities in the high-standard country to lower standards in a “race to the bottom.”
Although there is considerable debate as to the empirical relevance of this dynamic, there is no doubt as to its
political relevance. (See Drezner 2006 for a review.) As a
result, mutual recognition is generally only seen among relatively similar countries. European countries, for instance,
adopted a form of mutual recognition rule as set out in the
Cassis de Dijon decision: products that comply with
mandatory regulations in one European country cannot
usually be prevented from accessing markets in other European countries. But even within a relatively homogeneous
grouping such as the EU, the idea of adopting a type of
mutual recognition rule for services trade—the “country of
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origin” principle—proved so controversial that it had to be
largely shelved (box 10.7).
Another form of mutual recognition applies to conformity assessments. Under such a regime, countries
agree to recognize the results of testing and certification
procedures conducted in other countries, even though
there is no harmonization or mutual recognition of the
underlying standards themselves. For example, if the EU
and Australia agree to mutual recognition in the area of
conformity assessments, European exporters can have
local laboratories certify their compliance with Australian
standards. Since the question of recognition is limited to
the performance of scientific tests and the certification of
results, this procedure should be considerably easier for
countries to negotiate than full-scale mutual recognition
of standards. Fundamentally, all that is required is that
the recognizing countries have a certain level of trust concerning the quality of testing and certification authorities
overseas.

Box 10.7. Trade Effects of Mutual Recognition:
Empirical Evidence
The available empirical evidence on the effects of mutual
recognition is much more limited than in the case of
harmonization. Chen and Mattoo (2008) look at the effects
of European mutual recognition agreements (MRAs) with
other (non-EU) countries that cover conformity assessments.
They find that conformity assessment MRAs uniformly
promote trade between the parties. Baller (2007) confirms
that result for a wider range of countries. An and Maskus
(2009) find similar evidence, using firm-level survey data,
and suggest that their results would be consistent with a
stronger beneficial effect on developing-country exporters
from MRAs than from international harmonization of
standards.
Chen and Mattoo (2008), however, demonstrate that
the impact of conformity assessment MRAs on third
countries depends crucially on the nature of the rules of
origin that accompany them. Rules of origin set out the
conditions under which a product is treated as originating
in a particular country, for the purposes of applying the
specific regime under an agreement; in this case, a rule of
origin would preclude third countries from accessing the
mutual recognition regime. For instance, whereas a
product in country A, a member of the agreement, could
have local conformity assessment accepted as valid in other
countries participating in the agreement, the product from
a third country would have to be certified following the
practices of the country where the product is being sold.
MRAs with relatively open rules of origin tend to be
trade promoting for all countries, but the presence of
restrictive rules of origin can reverse that effect. In addition,
Amurgo-Pacheco (2006) finds evidence that conformity
assessment MRAs can have negative trade impacts on
excluded developing countries.

A Review of Standards in PTAs
How commonly is each of the above approaches actually
applied in practice? Recent work by Budetta and Piermartini (2009) provides some useful first results (see table 10.1).
The authors analyze the texts of 70 regional and bilateral
PTAs, of which 58 contain some kind of provision related
to product standards. Interestingly, harmonization appears
to be much more common than mutual recognition of
standards: 29 agreements provide for harmonization of
mandatory standards, and 25 provide for harmonization
of voluntary standards. By contrast, only 5 agreements
include mutual recognition of voluntary standards,
and 15 provide for mutual recognition of mandatory
standards.
Mutual recognition is the most frequent approach for
conformity assessment, perhaps because it is easier to
achieve mutual recognition of conformity than of standards. Instead of implying equivalence of regulatory objectives, which is a sensitive issue in many cases, recognition of
conformity assessment only looks at whether the ways in
which tests are performed and certification is granted are
equivalent in the countries concerned.
Legally, there is an important difference between the
structural patterns of the two types of obligation. Agreements to pursue harmonization can sometimes impose a
relatively small number of up-front obligations, and it is
common for the parties to commit to ongoing negotiations
with a view to harmonization. The devil is thus in the
details, since the extent of harmonization that in fact takes
place depends on the outcome of a long and complex
process. Moreover, Budetta and Piermartini (2009) point
out that the majority of agreements with harmonization
obligations include the EU as a party, and most of them
require harmonization with EU standards. This dynamic
reflects both a long-term dynamic within the EU and the
fact that most of these agreements involve much smaller
and less developed economies. Thus, the figures cited
above also reflect the influence of different “models” of
treatment of standards and technical regulations in preferential agreements.

Table 10.1. Prevalence of Harmonization and Mutual
Recognition in Preferential Trade Agreements
(number, out of sample of 58 PTAs)

Harmonization
Mutual recognition

Voluntary
standards

Mandatory
standards

Conformity
assessment

25
5

29
15

25
39

Source: Adapted from Budetta and Piermartini 2009, table 2.
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Mutual recognition, by contrast, tends to impose
stronger obligations up front: countries sometimes immediately commit to give full force to each other’s standards,
although this may in some cases be limited to particular
sectors. The extent to which individual agreements result
in the removal of multiple standards-related barriers is
therefore an empirical question that needs to be examined
in detail in each case.
Many regional and bilateral PTAs contain additional
provisions related to the design and management of
regional standards systems (see table 10.2). Usually, a cluster of obligations concerning the transparency of standards
and their administration forms a key component. For
instance, Budetta and Piermartini (2009) find that 21 of
the 58 PTAs dealing with product standards impose a
requirement of prior notification on the parties. This
means that new standards, or modifications of existing
ones, must be notified prior to their entry into force; in
many cases, there is also an obligation to allow time for
comments. Another common example of a transparency
obligation is the creation of a national contact point or the
establishment of a consultation system. Twenty of the
agreements surveyed by Budetta and Piermartini (2009)
contain such obligations.

Table 10.2. Content of Preferential Trade Agreements
Relating to Provisions on Standards
(percent)

Provision
Reference to WTO TBT
Agreement
Harmonization of standards,
technical regulations,
and conformity
assessment
Harmonization to regional
technical regulations
and standards
Equivalence of technical
regulation and standards
Recognition of conformity
assessment
Transparency
Joint committee or regional
body
Dispute settlement
Technical assistance
Metrology

Lesser, based
Budetta and
on 24 case
Piermartini,
studies
based on 58 PTAs
86

52

47

46

34

45

33

26

77
80

67
52

80
80
47
14

62
50
38
29

Source: Lesser 2007; Budetta and Piermartini 2009.
Note: TBT, technical barriers to trade; WTO, World Trade Organization.

Some PTAs go even further in their treatment of product standards and incorporate institutions designed to
make the process of standard setting and administration
work more smoothly between trading partners. Of the
agreements reviewed by Budetta and Piermartini (2009),
34 provide for some kind of regional administrative body
to deal with the administration of standards systems, and
24 include a dispute settlement mechanism. Interestingly,
22 agreements have provisions relating to technical assistance. This last point is consistent with the increasing
trend toward North-South integration agreements and
suggests that the parties are aware of the asymmetric
challenges that can arise when trading partners at different levels of development pursue integration bilaterally. It
is impossible, however, to draw any general conclusion as
to the effectiveness of these provisions because the way
they are implemented is so important. Legal provisions of
agreements tell us about the intentions of their drafters
but not about the actual implementation.
Still, there is evidence in Europe, in the Southern Cone
Common Market (Mercosur, Mercado Común del Sur),
and in the Andean countries that PTAs generate actual
changes in standards policies. Aldaz-Carroll (2006) reports
that by 2004, Mercosur had developed about 370 regional
voluntary standards and 407 regional technical regulations
and sanitary and phytosanitary (SPS) measures. The
Andean Community has harmonized technical regulations
for 31 agricultural products representing about 60 percent
of intraregional trade. An additional piece of indirect evidence of the attention paid to implementation issues is
provided by Budetta and Piermartini (2009), who examine
WTO disputes concerning technical regulations and find
that a number of them involve PTA partners, suggesting
that such disputes are linked to the agreements they have
signed.
What do existing regional experiences tell us about the
ingredients of a successful approach to standards? AldazCarroll (2006) reviews the evidence from Asia and Latin
America, and concludes that the following aspects are
crucial:
• Building trust among parties to the PTA
• Building regulatory capacity among parties
• Focusing on simplification, transparency, and dynamism
in the standards-upgrading process
• Allowing for gradual reform where appropriate
• Promoting mutual recognition of conformity assessments as a first step
• Identifying priority sectors for harmonization.
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Lessons from the Standards Provisions in PTAs
The examination of specific provisions in agreements
confirms that countries seek to use PTAs to help with
market access and implementation of compliance with
foreign standards. Chapter 11, which takes up the practice of product standards in PTAs, provides additional
empirical information. The establishment of institutions
to help with implementation is widespread and is often
coupled with transparency requirements (box 10.8).
These features suggest that regional institutions can contribute to making standards less burdensome to trade.
Access to information, trust, and capacity building all
matter. The need to coordinate national, regional, and
multilateral efforts on standards might, however, place a
significant strain on resources and capacity in some
poorer countries.
The treatment of standards in PTAs is highly dependent
on the type of agreement. First, agreements involving the
EU and the United States each propose different models,
and it is still unclear which advantages each partnership
may or may not yield. Take, for instance, the question of
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recognition. Some U.S. agreements use the concept of
equivalence, which can be pursued unilaterally by each
partner without reciprocity. The EU on the other hand,
focuses on mutual recognition or harmonization. It is also
unclear which model is superior. Where the advantage lies
is most likely to vary depending on the partner country
(and the similarity of regulatory preferences). Second,
agreements between partners at similar development levels
(North-North or South-South) are more likely to lead to
deep integration measures such as mutual recognition;
Lesser (2007) cites the example of the Trans-Pacific Strategic
Economic Partnership Agreement between Brunei Darussalam, Chile, New Zealand, and Singapore. Third, technical
assistance dimensions are more prevalent in North-South
agreements, where upgrading of capacity may be needed
before regulatory reform takes place.
Finally, the agreements contain examples of good practice. Among them are, obviously, support for the multilateral WTO framework and, to the extent that it is consistent
with the adoption of optimal standards, international harmonization efforts. Advance notification to trading partners is another. The approach favored by the United States

Box 10.8. How Small ASEAN Countries Manage to Access Certification and Accreditation Services
The absence of internationally recognized public laboratories need not act as a binding constraint on the implementation of mutual
recognition agreements, provided that the private firm can either use a private company or obtain access to the testing
infrastructure of neighboring countries. Permitting the efficient operation of private testing service providers (local and foreign) can
enable export-ready firms to access testing services at low cost. In the presence of internationally recognized third-party certifiers,
the absence of a national accreditation agency or office need not be a serious constraint. The major export markets will accept
certification from these third-party certifiers.
Although the small size of the market in the Lao People’s Democratic Republic and in Cambodia might discourage foreign
testing companies from establishing local branches and offering services across a wide range of sectors, at least one foreign thirdparty certification company has begun operating in Cambodia. Intertek, an internationally recognized testing company, has
opened an office in Phnom Penh and is offering testing and certification services to exporting companies. The service conducts tests
for companies that export garments to the U.S. and EU markets. Since the advent of Intertek, inspection costs have declined.
Intertek has no contact with the government of Cambodia, but it works closely with foreign buyers. This example illustrates the
importance of private sector third-party certifiers in enabling exporters to obtain the necessary documentation to prove they meet
international standards.
East Asia is developing a network of calibration laboratories with traceability to physical measurement standards at the national
level or to the internationally recognized national physical standards of another country. Most members of the Association of
Southeast Asian Nations (ASEAN) have both privately and publicly owned laboratories that are accredited by a government
accreditation service. The original six ASEAN members (Brunei Darussalam, Indonesia, Malaysia, the Philippines, Singapore, and
Thailand) have entered into MRAs on laboratory accreditation with other ASEAN members. In the newer members of ASEAN, the
CLMV countries (Cambodia, Lao PDR, Myanmar, and Vietnam), individual laboratories engage in MRAs with foreign counterparts;
this is the case for Intertek in Cambodia.
In countries without a national accreditation agency, the government may contract a foreign accreditation body to carry out
national accreditation activities on its behalf. Within ASEAN, the Brunei Ministry of Development has an agreement with the
Singapore Accreditation Council (SAC) that includes the use of SAC accreditation of laboratories and of certification and inspection
bodies and that, in addition, provides for training to build up capacity in Brunei Darussalam. A government can also allow foreign
accreditation bodies to provide services directly to laboratories in a foreign country without any formal arrangement with the
government. Although this would work for many markets, it would not assist with improved market access to the EU under any of
the EU’s MRAs because, under those agreements, the exporting country is required to endorse the accreditation service.
Source: World Bank 2008.
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to request justification for decisions to refuse equivalence
also stems from the right kind of principles, as does the
promotion of suppliers’ declarations of conformity. Finally,
the establishment, in the context of agreements, of institutions such as specialized committees that meet regularly
seems to offer a good venue for dialogue and exchange of
information, enabling learning by doing, monitoring of
implementation, and defusing of possible disputes.
Regional Standards in a Multilateral World
Standards in the WTO are disciplined by the Agreement on
the Application of Sanitary and Phytosanitary Measures
(SPS Agreement) and the Agreement on Technical Barriers
to Trade (TBT Agreement). The WTO agreements do not
force countries to adopt standards, but they do provide disciplines to be adopted when applying standards. For example, the SPS Agreement states a specific preference for the
Codex Alimentarius. One very specific dimension of the
two agreements is, therefore, to aim for a balance (some
will see it as a tension) between countries’ autonomy to
pursue domestic regulatory objectives and the objective of
nondiscrimination.
WTO Disciplines on Regional Standards
Unlike other trade policies in which regional and bilateral
PTAs may be seen as an exception to multilateralism, the
SPS and TBT Agreements incorporate the regional dimension into their provisions:
• Articles 4.1, 9.2, and 9.3 of the TBT Agreement address
PTA issues.
• Article 2.4 of the TBT Agreement recognizes that in
some instances, international standards may not be
appropriate means of fulfilling certain objectives
because of “fundamental climatic, geographical, or fundamental technological problems.”
• Article 2.7 of that agreement seeks to promote recognition
of other members’ equivalence of technical regulations.
• The TBT Agreement suggests that members seek mutual
recognition agreements on conformity (Article 6.3).10
• The TBT Agreement refers to international and regional
standards-setting bodies (Article 4.1), as well as regional
certification bodies (Articles 9.2 and 9.3), although not
to regional standards.
• Article 13 of the SPS Agreement refers to the applicability of the agreement to regional bodies.
• The SPS Agreement recognizes that national boundaries
are not necessarily relevant for the application of SPS
measures and refers to regional conditions (Article 6).

• Article 4 of the SPS Agreement suggests that members
seek mutual recognition agreements on SPS measures.11
The fact that regional aspects are so explicitly mentioned in the TBT and SPS Agreements reflects the nature
of standards, which must meet regulatory objectives such
as protecting the environment. Meeting these regulatory
objectives, by definition, creates barriers to trade. The role
of the WTO is to help minimize any excessive burden on
trade created by such regulations and to ensure that no discrimination arises from them. This requires that the need
for regulation, as well as the principle of nondiscrimination, be taken into account (Trachtman 2003).12
In some instances, necessity may be compatible with
regional interventions. At the same time, it has to be acknowledged that there is an immediate tension between the risk of
discrimination created by any agreement between a select
few and the pursuit of legitimate objectives of protection
through regional standards interventions.
There is a certain lack of clarity as to how WTO disciplines apply to regional TBT and SPS measures because of
the need to interpret the relation between the provisions of
the General Agreement on Tariffs and Trade (GATT)—in
particular, Article XXIV, on preferential trade agreements,
and Article I, on the most favored nation (MFN) obligation—and the provisions of the SPS and TBT Agreements
themselves. Trachtman (2003) is of the opinion that the
WTO language does not require harmonization or mutual
recognition within PTAs. He notes that a specific area of
uncertainty relates to mutual recognition agreements, in
particular, the potential that they create for discrimination
toward nonparticipating trading partners; unlike the General
Agreement on Trade in Services (GATS), the TBT and SPS
Agreements do not suggest that recognition be offered on
an open basis (i.e., that third-party countries be allowed to
obtain recognition). A too strict application of the MFN
principle, however, could prevent legitimate liberalization
of trade in PTA through harmonization and recognition.
Regional Standards Systems and Multilateralism
As we saw earlier, regional standards and bodies are an
important layer of the international trade system and are
recognized as such in the WTO texts. In what way can
regional initiatives be compatible with multilateral,
nondiscriminatory, and open-trade objectives?
The first contribution of PTAs might be their role in
enforcing multilateral disciplines, providing, in a way,
some redundancy in enforcement. Multilateral and preferential agreements have different enforcement mechanisms
that may strengthen each other. Concessions in PTAs may
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also be perceived as more valuable to trading partners than
multilateral concessions, and infringement of commitments as thus more costly. PTAs offer more possibilities for
“soft” dispute resolution through dialogue and information sharing at an expert level that can help defuse many
disputes. In some cases, too, PTAs offer more stringent
arbitration rules than the WTO, foreshadowing, for
instance, the repeal of offending standards. In some agreements, such as the North American Free Trade Agreement
(NAFTA), the possibility of resorting to both the WTO and
PTA dispute settlement mechanisms is explicitly mentioned (Budetta and Piermartini 2009).
Second, PTAs can offer scope for further autonomous
liberalization in the area of standards by promoting harmonization in areas not explicitly covered by the WTO,
contributing to the elimination of national standards, or
promoting provisions that are stricter than WTO language.
In the first instance, given that standards are generally
designed to be MFN—that is, the standards specification is
the same for products from all origins—regional standards
design or discipline can complement multilateral disciplines (Lesser 2007; see also the further discussion below).13
Mercosur provides an example of harmonization of
regional standards. In addition, as Trachtman (2003) notes,
agreements among countries with more homogeneous regulatory preferences may render the reduction of standards
barriers easier. In this second instance, principles similar to
those professed by the WTO are adopted, but in a more
binding way.
In some instances, national systems may not be adapted
to guarantee the correct application of a given standard.
The economic reason for such a situation is the existence of
cross-border externalities or cross-border economies of
scale. In such circumstances, transnational cooperation
may be called for. The SPS Agreement mentions regional
conditions with respect to diseases and pests that may
require cross-country coordination to ensure control or
eradication. (This is an example of an externality.) Small
countries may also lack the resources to develop adequate
institutions to manage standards. In particular, accreditation and metrology bodies may not be available in some
countries, or it might not make economic sense to have
such services in small markets, and access to regional facilities in a partner country is therefore needed (an example
of economies of scale). Thus, international cooperation
might help implement a “division of labor” among countries according to their specific comparative capacities in
certification (Aldaz-Carroll 2006).
A related point is the capacity of PTAs or regional institutions to help with the implementation of standards and,
more generally, with the sharing of experience. This may go
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beyond deeper harmonization, to the definition of common
procedures (e.g., risk management, testing protocols).
Mutual recognition, or, in WTO language, equivalence of
measures, in standards or in the testing and certification of
trade partners, is a facilitating practice that is implemented
through specific ad hoc agreements (e.g., the EU–U.S. agreement on mutual recognition of conformity assessment) or
as part of PTAs.14 This process is essentially bilateral or, in
some rarer cases (the EU, Mercosur) regional, since relatively
intensive cooperation among the parties is required if it is to
be acknowledged that foreign standards or testing systems
are equivalent to national ones and go toward meeting the
same regulatory objectives.
Finally, regional cooperation can also involve the provision of technical assistance and transfer of knowledge (see
box 10.8, above). Such a level of cooperation can be easier
to attain and can be more flexible than in international
agreements.
Regional Standards: Stumbling Blocks,
or Building Blocks?
Like two sides of the same coin, the characteristics of preferential cooperation that could favor multilateral liberalization are often the same that could hinder it. At the heart
of this paradox is the fact that cooperation creates a “special relationship” to which other trading partners lack
access. Two cases can arise. The first is that this preferential
relationship is used to raise the standards applied to the
rest of the world (without a justifiable change in the regulatory objectives). This can occur when a regional standard
that is used as the basis of harmonization is protectionist in
intent. An example of a protectionist regional standard is
Mercosur’s prohibition of imports in wine in barrels
(Nofal 2004).
The second, more common, occurrence is when the
preferential relationship, while leaving standards outside
the PTA unchanged or improved and trade within the parties to the agreement liberalized, provides preferential
access to products from within the PTA but not to third
parties, leading to trade diversion. This is what happens
with “nonopen” MRAs that are confined to members of the
agreement only and cannot be extended to third countries.
The economic incentives so created are the same as for
other forms of preferential access; they generate market
access rents that may act in the future as stumbling blocks
to further liberalization.
There is also the related question of whether regional
standards systems produced by preferential agreements
may, as they grow in size, create disincentives for progress
toward greater international harmonization, as the cost of

212

Jean-Christophe Maur and Ben Shepherd

changing standards rises in relation to the marginal benefit
of increased market access.
The cost of switching to more open international
standards and certification can be increased in two ways.
First, problems of compatibility and complexity can arise
when a country belongs to many standards systems. Second, regional systems may alter incentives for further liberalization. Once a country joins a regional standards
system, changing to an international system may not be
attractive enough because the costs would be too high
and the marginal benefit of extra market access too
small. There is also the possibility that a regional standards group may become large enough to exert market
power and affect the terms of trade, thus providing
incentives to exclude nonmembers. Finally and perhaps
closer to reality, large economic areas that are producing
standards have an incentive to export their own policy
models. The EU and the United States, for example, are
known to be pushing to spread their trade policy norms
(Maur 2005; Horn, Mavroidis, and Sapir 2010), as is discussed next.

Similarly, transparency measures often echo those contained in the WTO, such as advance notification of new
regulations.
Although PTAs seem to promote aspects of multilateral
standards disciplines, these same agreements are pushed by
large economies with relatively idiosyncratic and distinct
approaches. Budetta and Piermartini (2009) conclude their
investigation on a note of caution, observing that harmonization seems generally favored over mutual recognition,
especially for standards setting. (Mutual recognition of
certification is more widespread.) This opens the possibility of the strong party’s imposing its vision of standards
policy—formally, as part of the agreement, or perhaps
more subtly, through technical assistance, for example.
Harmonization to EU or international standards is, for
instance, a distinct feature of EU agreements. Moreover,
the fact that regional standards are promoted alongside or
instead of international ones (again, the EU has promoted
the use of its standards in several agreements) adds to the
risk that different hubs will pull partner countries in separate directions incompatible with a multilateral vision.15

What the Texts of Agreements Tell Us

Beyond the WTO Provisions

Lesser (2007) and Budetta and Piermartini (2009) examine
the legal provisions relating to TBTs in PTAs notified to
the WTO with a view to assessing, in particular, whether these
provisions promote convergence toward the multilateral system. Some dimensions reviewed by the two studies convey
a positive picture, in that PTAs do not overtly conflict with
the WTO disciplines:

PTAs also predictably focus on areas in which multilateral
initiatives cannot or do not yet offer disciplines. Two main
models of recognition prevail. One, promoted in some U.S.
PTAs, is the recognition of conformity assessment conducted in the territories of partner countries as equivalent
to one’s own. As noted by Lesser (2007), the U.S. agreements often go beyond WTO rules by stating that any
refusal to authorize certification performed in the partner country has to be justified on request. This contrasts
with the softer language in the WTO TBT agreement,
which merely encourages equivalence. Another feature of
the U.S. agreements is their promotion of private sector
self-certification through supplier declarations of conformity assessment. The second model is that of the
European Union, which insists more on MRAs on conformity. Generally, this translates into separate bilateral
MRAs. To date, these agreements involve partners at similar development levels; apparently PTAs between developed and developing partners, even when calling for
such MRAs, have not led to any being signed yet.
A desire to go beyond the WTO agreements is one
motivation of PTA provisions on TBTs. Transparency
provisions in PTAs are in some instances more onerous
than those required by the WTO, with longer notification
times (90 days). In the case of harmonization to regional
standards and certification, the rationale is often to fill

• Of 70 surveyed PTAs, 58 have TBT provisions, and 30
(51 percent) make explicit reference to the WTO TBT
Agreement (Budetta and Piermartini 2009).
• Lesser (2007) finds that 86 percent of the PTAs in a sample of 24 refer to the WTO TBT Agreement.
A mere reference to the WTO TBT Agreement would
not be sufficient to justify a conclusion that PTAs constitute a building block for a liberal multilateral system. The
researchers therefore look at several other dimensions of
PTAs that may contribute to greater or less convergence.
On the whole, a picture of agreements that, by and large,
act as potential complements to international initiatives
emerges. For instance, when PTAs seek harmonization of
standards, technical regulations, and certification procedures among partners (about half of PTAs reviewed do
so), in about 60 to 70 percent of these cases, the use of
international standards is encouraged (Lesser 2007).
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gaps where international standards do not exist or are
inappropriate; this is the case with the Common Market
for Eastern and Southern Africa (COMESA), APEC, and
the Andean Community (Lesser 2007).
The second motivation in PTAs is to promote implementation and enforcement. Such agreements often create
enforcement and implementation institutions for standards. Most PTAs call for the establishment of a committee,
body, or network in charge of TBTs (Lesser 2007). The
functions of such bodies can be varied: exchange of information, monitoring of implementation, consultation, and
in the more advanced cases, harmonization and legal
enforcement. Examples of regional organizations for standards include the Caribbean Regional Organization for
Standards and Quality (CROSQ, established by the
Caribbean Community, CARICOM); the African Regional
Organization for Standardization (ARSO, set up by
COMESA); and the Mercosur Standardization Association
(AMN). An initiative worth noting is the Standardisation,
Quality Assurance and Metrology (SQAM) initiative by the
Southern African Development Community (SADC); the
initiative encompasses cooperation on standards management, accreditation, and metrology.16
Dispute settlement is another dimension in which some
PTAs create mechanisms supplementing or going beyond
what is foreseen in the WTO. Numerous PTAs contain
some form of dispute resolution arrangement (as does over
half the sample reviewed by Lesser 2007). The Andean
agreement is an example of one in which the revocation of
infringing TBT measures can be ordered and in which dispute settlement measures provide for alternative mechanisms of redress to those offered by the WTO.
We cannot really draw conclusions here as to whether
these added disciplines have a measurable positive impact
on developing countries' ability to meet standards and
their standard systems. More detailed sector-level studies
would be required to determine whether these disciplines
promote more effective and less costly use of standards.
We have so far presented evidence about TBTs only. We
can presume that similar regional provisions relating to
SPS standards and measures are strongly linked to international harmonization efforts. Casual evidence is provided
by references in PTAs to the Codex Alimentarius (see box
10.9), which is mentioned in 20 agreements in the World
Trade Law database.
Conclusions
Product standards are an important fact of commercial life
and in many instances are justified—at least in part—by

213

Box 10.9. The Codex Alimentarius and Preferential
Trade Agreements
The North American Free Trade Agreement (NAFTA)
between Canada, Mexico, and the United States; the Treaty
of Asunción, which established the Southern Cone Common
Market (Mercosur, Mercado Común del Sur) between
Argentina, Brazil, Paraguay, and Uruguay; and the AsiaPacific Economic Cooperation (APEC), with 21 members,
have all adopted measures consistent with principles
embraced by the Uruguay Round agreements and related to
Codex Alimentarius standards.
NAFTA includes two ancillary agreements dealing with
sanitary and phytosanitary (SPS) measures and technical
barriers to trade (TBT). In connection with SPS measures,
Codex standards are cited as basic requirements to be met
by the three member countries with respect to the health
and safety aspects of food products. Mercosur’s Food
Commission has recommended a range of Codex
standards for adoption by member countries and is using
other Codex standards as points of reference in continuing
deliberations. APEC has drafted a mutual recognition
arrangement on conformity assessment of foods and food
products. It calls for consistency with SPS and TBT
requirements and with Codex standards, including the
recommendations of the Codex Committee on Food
Import and Export Certification Systems. EU directives also
frequently refer to the Codex Alimentarius as the basis for
their requirements.
Source: Web site of the Food and Agriculture Organization of the
United Nations (FAO).

economic analysis because of spillover effects or information asymmetries. Since these effects are not limited by
national borders, they can serve as a basis for regional and
global cooperation on product standards. Policy makers,
however, need to be aware that product standards also
impose costs and that multiple or conflicting standards can
create an overly burdensome cost environment for business
and international trade. Like any regulatory instruments,
standards are open to capture by vested interests and may in
some cases act as a form of protectionist measure.
There is a clear tension between, on the one hand, the
legitimate protection of important social goals, and the
promotion of economic efficiency in some areas, and, on
the other, the costs that standards can entail both inside
and outside national borders. These costs can be particularly severe for firms in countries that are excluded from
common approaches to standards, as well as in developing
countries where technical and financial constraints can
make it difficult to comply with burdensome standards
abroad. The economic costs and benefits of product standards need to be carefully assessed in each case, paying particular attention to the possibility of cross-border impacts
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and to whether individual countries are in a position to
build a satisfactory national standards infrastructure or
whether cross-border cooperation is needed.
PTAs can provide an answer to regional cooperation
problems. Moreover, they are at the heart of liberalization
efforts regarding standards and technical regulations. This
is partly because core measures such as harmonization and
mutual recognition of standards or of conformity assessment are much easier to negotiate and implement among
groups of countries with relatively similar development
levels and institutional settings. As with other types of preferential liberalization, however, it is important for policy
makers to ensure that such efforts work in tandem with
and do not undermine the broader multilateral agenda
expressed in the WTO SPS and TBT Agreements.
Indeed, most PTAs do not seem to be designed with
the objective of taking a different path from the one
agreed in the WTO. WTO disciplines, however, remain
relatively general, so PTAs should ensure that they adopt
disciplines that reduce the risks of exclusion of thirdcountry traders. This chapter has reviewed a number of
possible approaches, such as a focus on international harmonization and inclusion of open rules of origin regarding certification. Both instruments can be seen as ways of
multilateralizing PTAs. Of course, it is also important for
PTA groupings to retain sufficient flexibility to allow
standards to evolve in line with international developments and not to lock participants into a particular set of
norms that is difficult to modify.
For parties to a PTA, harmonization and mutual recognition seem to have positive effects on the volume of trade.
Choosing between harmonization and mutual recognition
is, however, important because the countries’ level of development and their regulatory objectives will influence which
approach is better suited to their particular circumstances.
In general, harmonization seems suitable for a minority of
cases. Whether to pursue commonality in standards definition or simply in conformity assessment is another consideration. Cooperation on conformity assessment is arguably
a more accessible first step for many countries.
Product standards raise a number of important issues in
the context of North-South PTAs, which are becoming
steadily more common. Adoption of identical standards by
countries at very different development levels raises serious
questions as to whether either country, and in particular
the less developed partner, will achieve a socially optimal
level of regulation. In addition, developing countries can
face particularly severe technical and financial obstacles
when it comes to undertaking the investments necessary to
bring about compliance with some developed-country
standards. This analysis suggests that technical assistance,
capacity building, and aid for trade might have important

roles to play in supporting the development of standards
infrastructure within PTAs.
The next chapter reviews in greater depth actual practice with respect to product standards in a selected number
of representative PTAs.
Notes
The authors are grateful to Juliana Salles Almeida, Silja Baller, Michael
Friis Jensen, and Roberta Piermartini for suggestions and sharing of
results.
1. For an overview of policy issues in this area and a review of
empirical work, see WTO (2005).
2. This is a variant of the “lemons” problem discussed by Akerlof
(1970).
3. In some cases the declaration of conformity can be made by the
purchaser, as well. A supplier’s declaration regime can potentially lead to
significant cost savings for business and government. Fleiss, Gonzales, and
Schonfeld (2008) find some empirical evidence in Europe to support the
view that a shift from third-party certification to a supplier-declaration
system can be trade promoting.
4. The WTO agreements maintain a distinction between standards
broadly related to food safety and those related to more general issues in
the area of manufactured goods. The former are largely dealt with under
the Agreement on the Application of Sanitary and Phytosanitary Measures (the SPS Agreement); the latter come under the Agreement on Technical Barriers to Trade (the TBT Agreement).
5. The empirical literature offers little evidence that protectionism
may be a motivation behind some standards (see Kono 2006). The financial crisis and measures taken by some countries to protect domestic
industries have, however, raised again the specter that standards may be
used as protectionist devices. An example is India’s recent decision to ban
Chinese toys on safety grounds (“Downturn Heightens China-India Tension on Trade.” Wall Street Journal, March 20, 2009, http://online.wsj
.com/article/SB123749113639187441.html).
6. WTO Article VIII states, “All fees and charges of whatever character (other than import and export duties and other than taxes within the
purview of Article III) imposed by contracting parties on or in connection
with importation or exportation shall be limited in amount to the
approximate cost of services rendered and shall not represent an indirect
protection to domestic products or a taxation of imports or exports for
fiscal purposes.”
7. This happens when agreements are signed with the EU, which
requires strict standards. Countries have to meet the safety expectations set by EU legislation if they want to be able to export foods to the
EU. In some African, Caribbean, and Pacific (ACP) countries, this
requirement has been met with resistance by policy makers, who see a
traditional sphere of influence being undermined by the new regime
(Doherty 2008).
8. As noted above, harmonization is not always optimal in a welfare
sense because countries (and regions) can differ in their preferences and
resource endowments. Thus, while adoption of internationally harmonized standards can often be beneficial from a trade point of view, policy
makers need to ensure that the overall welfare effect is positive. This question is particularly important for developing countries and regions, given
the technical and financial burdens that international standards can
impose.
9. Harmonization and mutual recognition should generally be
viewed as complements, not substitutes. In the EU’s New Approach, for
instance, both instruments work together.
10. TBT Article 6.3 states, “Members are encouraged, at the request
of other Members, to be willing to enter into negotiations for the conclusion of agreements for the mutual recognition of results of each other’s
conformity assessment procedures. Members may require that such
agreements fulfill the criteria of paragraph 1 and give mutual satisfaction
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regarding their potential for facilitating trade in the products
concerned.”
11. SPS Article 4 states, “Members shall, upon request, enter into consultations with the aim of achieving bilateral and multilateral agreements
on recognition of the equivalence of specified sanitary or phytosanitary
measures.”
12. It is worthwhile at this stage to mention another area in which the
question of (regional) standards applies: that of services. Authorization, certification, licensing of services suppliers, and recognition of qualifications
are areas in which the question of standards arises and regional integration
prospects may have a role to play. The WTO General Agreement on Trade in
Services resembles the TBT and SPS Agreements in recognizing this,
although in a quite different way. Trachtman (2003) notes that GATS Article
VII provides specifically for the autonomous or mutual recognition of standards of other trade partners. It thus clearly views mutual recognition as an
acceptable exception to MFN treatment.
13. Note, however, that the existence of a uniform standard does not
guarantee nondiscrimination: the standard may be so designed as to target a particular source of imports (by including a characteristic specific to
that source only) or may be implemented in a discriminatory fashion
through testing and certification procedures.
14. The EU–U.S. agreement covers telecommunication equipment,
electromagnetic compatibility (EMC), electrical safety, recreational
craft, manufacturing practices for pharmaceutical goods, and medical
devices. MRAs have also been concluded with Australia, Canada, Japan,
New Zealand, and Switzerland; see http://ec.europa.eu/enterprise/
international/index_en.htm.
15. See table 10.2, above. The diffusion of EU standards is actually
clearly advocated in the European Commission (2001), which states as an
aim, “to promote where possible, the adoption of overseas standards, and
regulatory approaches based on, or compatible with, international and
European practices, in order to improve the market access and competitiveness of European products.”
16. A recent review of standard provisions in African PTAs can be
found in Meyer et al. (2010).
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11
TBT AND SPS MEASURES,
IN PRACTICE
Andrew L. Stoler

In recent years, the number of technical regulations and
standards adopted by countries has grown significantly.
More stringent regulatory policy can be seen as impelled by
higher standards of living worldwide, which have boosted
consumers’ demand for safe, high-quality goods, and by
growing problems of water, air, and soil pollution that have
encouraged modern societies to explore environmentally
friendly products.
Measures related to technical barriers to trade (TBTs)
and to sanitary and phytosanitary (SPS) standards and regulation have become important dimensions of preferential
trade agreements (PTAs) (see Maur and Shepherd, ch. 10 in
this volume). Governments seek to act through their PTAs,
as well as through the World Trade Organization (WTO), to
protect human, animal, or plant life or health. Such efforts
are within WTO guidelines, provided that they are not discriminatory and that regulations and standards are not used
as disguised protectionism. In a number of instances, PTA
members seek to go beyond the broad rules-based approach
followed in the WTO and to reduce differences in national
standards and certification processes that impede trade.
There are, broadly, two models for dealing with standards measures in PTAs. Where the European Union (EU)
is a party to a PTA, the agreement often calls for the partner
country to harmonize its national standards and conformity assessment procedures with those of the EU. PTAs in the
Asia-Pacific region and those in which the United States is a
partner typically seek to address problems resulting from
different national standards and conformity procedures
through a preference for international standards or through
the use of mutual recognition mechanisms.
Both approaches can be successful in reducing the negative impact of a multiplicity of standards and conformity

assessment procedures. There is, however, a risk that they
can introduce de facto discrimination in global markets,
particularly against developing countries, because achieving conformity in technical standards requires capacity and
resources.
This chapter looks at the experience of representative
PTAs with TBT and SPS provisions, with a view to identifying common characteristics of, and differences between,
their basic approaches to standards.
Standards and International Trade
The aims of SPS regulations and standards are to protect
human beings or animals from risks arising from additives,
contaminants, toxins, and disease-causing organisms in
their food; to protect human life from plant- or animalcarried diseases; to protect animal or plant life from pests,
diseases, or disease-causing organisms; and to prevent or
limit other damage to a country from the entry, establishment, or spread of pests.1
TBT technical regulations and standards set out specific characteristics of a product, such as its size, shape,
design, functions, and performance, or the way it is labeled
or packaged before it is put on sale. In certain cases, how a
product is made can affect these characteristics, and it
may then prove more appropriate to draft technical regulations and standards on the basis of process and production methods rather than of the product’s characteristics
per se.
In all the PTAs reviewed in this chapter, members use
the PTA to go beyond what is achievable through the
multilateral instruments of the WTO (box 11.1). They
appear to recognize that only by avoiding a situation in
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Box 11.1. WTO Standards and Guidelines on TBT and SPS Measures
Article XX of the General Agreement on Tariffs and Trade (GATT) allows governments to enact trade measures to protect human,
animal, or plant life or health, provided that the provisions do not discriminate and are not used as disguised protectionism. In
addition, two specific World Trade Organization agreements deal with food safety, animal and plant health and safety, and product
standards in general. Both seek to identify how to meet the need for standards and at the same time avoid protectionism in
disguise. These issues are becoming more important as tariff barriers fall.
The WTO Agreement on the Application of Sanitary and Phytosanitary Measures (the SPS Agreement) lays out the basic rules on
food safety and on animal and plant health standards. It allows countries to set their own standards, but it stipulates that regulations
must be based on science and should be applied only to the extent necessary to protect human, animal, or plant life or health.
Furthermore, such regulations should not arbitrarily or unjustifiably discriminate between countries where identical or similar
conditions prevail. Member countries are encouraged to use international standards, guidelines, and recommendations where
these exist. When this practice is followed, the measures are unlikely to be challenged legally in a WTO dispute. Members, however,
may impose measures that result in higher standards if there is scientific justification; they may set higher standards on the basis of
appropriate assessment of risks, so long as the approach is consistent and not arbitrary; and they can, to some extent, apply the
“precautionary principle”—a kind of safety-first approach—to deal with scientific uncertainty.
The agreement allows countries to use different standards and different methods of inspecting products. If an exporting country
can demonstrate that the measures it applies to its exports achieve the same level of health protection as in the importing country,
the importing country is expected to accept the exporting country’s standards and methods. The SPS Agreement includes
provisions on control, inspection, and approval procedures. Governments must provide advance notice of new or changed sanitary
and phytosanitary regulations and establish a national enquiry point to provide information. The agreement complements the WTO
Agreement on Technical Barriers to Trade (the TBT Agreement).
The TBT Agreement seeks to ensure that technical regulations, standards, and testing and certification procedures do not create
unnecessary obstacles. The agreement does recognize countries’ rights to adopt the standards they consider appropriate—for
example, to protect human, animal, or plant life or health; to safeguard the environment; or to meet other consumer interests.
Furthermore, members are not prevented from taking measures necessary to ensure that their standards are met. But the
agreement also lays down disciplines. A myriad of regulations can be a nightmare for manufacturers and exporters. Life can be
simpler if governments apply international standards, and the agreement encourages them to do so. In any case, whatever
regulations countries use should not discriminate. The agreement also sets out a code of good practice for both governments and
nongovernmental or industry bodies in preparing, adopting, and applying voluntary standards, and more than 200 standardssetting bodies use this code. Under the agreement, the procedures used to decide whether a product conforms with relevant
standards have to be fair and equitable, and any methods that would give domestically produced goods an unfair advantage are
discouraged.
The agreement also encourages countries to recognize each other’s procedures for assessing whether a product conforms.
Without recognition, products might have to be tested twice, first by the exporting country and then by the importing country.
Manufacturers and exporters need to know what the latest standards are in their prospective markets, and, to ensure that this
information is made available conveniently, all WTO member governments are required to establish national enquiry points and to
keep each other informed through the WTO. About 900 new or changed regulations are notified each year. The Technical Barriers
to Trade Committee is the main clearinghouse for sharing information among members and the primary forum for discussing
concerns about the regulations and their implementation.
Source: World Trade Organization documents, http://www.wto.org.

which producers have to manufacture to different standards in different national markets, or have to test the
same product repeatedly, will the parties be able to foster
more deep-seated economic integration.
PTAs that include TBT and SPS provisions normally
incorporate an active work program of cooperation on
standards, certification, and conformity assessment issues.
This produces a stronger economic development focus, in
contrast to the way these issues are treated in WTO agreements. The latter are designed to set standards and guidelines, whereas the PTAs examined here go beyond that
objective to contribute to economic integration through
the phased elimination of standards-related barriers. Some
of the most ambitious PTAs in this regard are South-South

agreements among developing countries; these include the
Association of Southeast Asian Nations (ASEAN) and the
Southern Cone Common Market (Mercosur, or Mercado
Común del Sur).
There are different models for dealing with the elimination of the employment of TBT and SPS measures as trade
barriers in PTAs. In PTAs involving the EU, there is a strong
preference for harmonization of standards and for conformity assessment procedures. As a trade-off, the EU typically supports, both technically and financially, significant
technical assistance programs to assist developing-country
partners with the harmonization effort. When the EU concludes an agreement with more distant countries, such as
Chile, there is not normally an obligation to harmonize
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completely with EU standards and procedures; instead, the
agreement calls for the promotion and use of both EU and
international standards.
Agreements concluded among Asian countries and
those involving the participation of the United States take a
different approach from that of the EU. Rather than
require harmonization, these PTAs typically seek to facilitate mutual recognition agreements and approaches based
on equivalence of different approaches in different countries. The U.S. PTAs normally include the establishment of
a committee charged with addressing TBT measures or SPS
rules that are seen to be creating trade problems.
In chapter 10 in this volume, Maur and Shepherd
observe that it is unclear which advantages each model
may or may not yield and that any judgment as to which
model is superior may well depend on the particular partner country and the similarity of regulatory preferences.
In the sections that follow, the main features of TBT and
SPS provisions in 11 representative PTAs are reviewed,
taking first North-North PTAs and then North-South and
South-South agreements. Experience with the cost of
implementing TBT and SPS measures and the role of technical assistance are then discussed. Table 11.1 provides a
summary of the main features of the 11 agreements with
respect to TBT and SPS measures.
North-North PTAs: The Example of AUSFTA
As a benchmark for a discussion of North-South and
South-South PTAs in the area of TBT and SPS measures,
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this section briefly reviews the Australia–United States
Free Trade Agreement (AUSFTA) as illustrative of NorthNorth PTAs.
After relatively brief negotiations, the AUSFTA entered
into force in 2005. The agreement was not the outcome of
an attempt to solve any significant trade issues between the
two countries; rather, it was seen by both Canberra and
Washington as a demonstration of how two like-minded
developed countries could move ahead with significant
trade liberalization in a period when multilateral progress
in the Doha Round was stalled. That said, both U.S. and
Australian exporters did face some difficulties with SPS
measures in their bilateral export markets, and it was natural to build into the agreement provisions addressed to
both SPS and TBTs.
Both Australia and the United States accepted as the
basis for their obligations the provisions of the WTO SPS
and TBT Agreements. The chapters of the agreement build
on these basic obligations by establishing bilateral institutions and procedures designed to further facilitate trade
between the parties.
Chapter 7 of the AUSFTA establishes a bilateral committee with a mandate of facilitating bilateral information
exchange and bilateral consultations on SPS measures that
could affect bilateral trade; on technical cooperation activities and issues; and on positions and agendas in multilateral SPS forums, including the WTO’s SPS Committee. The
committee is supplemented by a Standing Technical Working Group on Animal and Plant Health Measures. The
mandate of the working group includes resolving specific

Table 11.1. Comparison of Main Features Relating to TBT and SPS Measures, 11 PTAs

PTA
ASEAN Trade in Goods
Agreement (ATIGA)
Australia–United States
FTA (AUSFTA)
Chile–China
Chile–United States
China–New Zealand
EU–Chile
EU–Morocco
EU–South Africa TDCA
Mercosur
Singapore–Australia
FTA (SAFTA)
Thailand–Australia
FTA (TAFTA)

Use of
international
standards

“Living
agreement”
institutions

Provisions
on TBT
issues

Provisions
on SPS
issues

Yes

Yes

Yes

Yes

Yes

Unclear

Yes

Yes
Unclear
Yes
Yes
Yes
Yes
Yes
Unclear

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes
Unclear
Yes
Yes
No
No
No
Unclear

No
No
No
Yes
Yes
Yes
Yes
No

Not for SPS
Yes
Not for SPS
Yes
No
No
No
Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

Yes

Yes

No

Yes

Not for SPS

WTO+
transparency

Technical
assistance
provisions

Binding with
dispute
settlement

Source: Author’s compilation.
Note: ASEAN, Association of Southeast Asian Nations; FTA, free trade agreement; PTA, preferential trade agreement; SPS, sanitary and phytosanitary; TBT,
technical barriers to trade; TDCA, Trade and Development Cooperation Agreement.
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SPS issues, engaging in bilateral scientific and technical
exchange on risk assessment and regulatory processes, and
considering measures relating to SPS that affect or are
likely to affect bilateral trade. The working group is also to
establish specific work plans to address any SPS issues in
the bilateral relationship.
The TBT chapter of the PTA differs from the SPS chapter in that it creates TBT chapter coordinators that are
responsible for coordinating TBT matters with the other
party and for consulting with the other side should a TBT
issue arise in the bilateral relationship. Where an issue cannot be resolved through the efforts of the coordinators, the
PTA provides for the establishment of ad hoc technical
working groups charged with identifying workable and
practical solutions that would facilitate trade.
The parties to the agreement obligate themselves to use
relevant international standards to the extent provided in
the WTO Agreement and to give positive consideration to
accepting as equivalent the technical regulations and conformity assessment procedures of the other party. The
transparency provisions of the WTO Agreement are backed
up by bilateral TBT notification obligations.
According to Article 7.2.2 of the agreement, the entire
SPS chapter is off-limits with respect to dispute settlement
action. Thus, although the SPS provisions impose a kind of
“best-efforts” obligation on the parties, they are not binding over the longer term. A different approach is taken in
the TBT chapter; only one article addressed to technical
regulations (Article 8.5) is exempt from recourse to dispute settlement. This implies that the remainder of the
chapter—in particular, its obligations regarding conformity assessment and transparency—are legally binding on
the parties and that this binding nature applies in both the
short and long terms.
The provisions of the AUSFTA have been fully implemented with respect to TBT and SPS measures. Implementation, however, has not been problem free. U.S. exporters
now enjoy relatively uninhibited (in terms of quarantine
restrictions) access to the Australian market for stone
fruit, table grapes, and citrus fruit, but this access has not
put an end to U.S. complaints about the overly restrictive
nature of Australian quarantine measures at the WTO SPS
Committee.2 For its part, Australia still complains about
the effect of certain American SPS measures on its exports.
North-South PTAs
The impact on international trade of the need to comply
with different foreign technical regulations and standards
may be more significant in the case of “asymmetrical”
North-South agreements where one party is economically

dominant. Meeting TBT and SPS regulations and standards in those circumstances could involve significant costs
for producers and exporters located in the less developed
country. These costs typically arise from the translation of
foreign regulations, the hiring of technical experts to explain
foreign regulations, and the adjustment of production facilities to comply with the requirements. In addition, there is
the need to prove that the exported product meets the foreign regulations. The high costs involved may discourage
manufacturers from trying to sell abroad. In the absence of
international disciplines, a risk exists that technical regulations and standards could be adopted and applied solely to
protect domestic industries.
The remainder of this section reviews the treatment of
TBT and SPS provisions in seven PTAs representative of the
variety of North-South agreements: EU–Morocco, EU–Chile,
EU–South Africa, Singapore–Australia, Thailand–Australia,
Chile–United States, and China–New Zealand.
EU–Morocco: A Euro-Mediterranean Agreement
The EU–Morocco PTA is representative of the approach
to TBT and SPS provisions in the Euro-Mediterranean
agreements. The agreement action program is aimed at
eliminating trade barriers associated with standards and
conformity assessment. It obliges the parties to the PTA
to take appropriate steps to promote the use by Morocco
of EU technical rules and EU standards for industrial
and agricultural products and certification procedures.
A system of accreditation of conformity assessment procedures based on international and EU standards is also
foreseen for Moroccan adoption. A separate mutual
recognition agreement (MRA), the Agreement on Conformity Assessment and Acceptance of Industrial Products, is intended to implement this aspect of the PTA
(Lesser 2007).
In 2003, at the Palermo Euro-Med ministerial meeting,
Euro-Med participants agreed to address the approximation of legislation in the field of standards, technical regulations, and conformity assessment procedures, through a
six-point program.3 That program calls for
• Identifying priority sectors
• Building acquaintance with applicable EU legislation
and conducting a gap analysis
• Transposing necessary framework legislation and sectoral legislation
• Creating or reforming institutions
• Setting up necessary certification and conformity
assessment bodies
• Identifying technical assistance needs.
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Perhaps because of the gap between the two countries’
relative levels of economic development, it has been difficult for Morocco to harmonize its standards with those of
the EU or even to develop acceptable approaches to the
development of mutual recognition agreements. A 2007
document of the Moroccan government comprehensively
lays out the steps that Morocco needs to take to realize the
objectives of the 2005 EU–Morocco Plan of Action, which
covers a period of three to five years.4 Among the actions
deemed necessary in the short term are the reinforcement
of local institutions charged with standardization, conformity assessment, metrology, and market surveillance.
The document notes that it will be particularly important
for Morocco to reinforce its conformity assessment structures and guarantee their competence in areas covered by
regulation. Although it is clear from both the 2007 government paper and the action plan that harmonizing national
standards with EU and international standards remains an
important medium-term goal, there is little evidence that
Morocco has as yet been successful in these efforts.
Working with representatives of Moroccan industry and
the Commerce and Industry Ministry, the Moroccan Office
of Standardisation and Quality Promotion has identified a
number of priority sectors for the conclusion of conformity
assessment recognition agreements with the EU. The choice
of priority sectors (electrical appliances, construction
machinery, and building products) stemmed partly from a
desire to ensure that certain products were safe to use in the
Moroccan market and partly from knowledge of where
national testing capacity is already in place in the country.5
The EU has worked to support Morocco through technical assistance. A document of the Directorate General for
Trade lists 53 instances of SPS-related technical assistance
provided to Morocco during the period 2001–05.6 But
although this assistance has undoubtedly been helpful,
Morocco faces other important problems in selling its
products on the EU market.
A major problem relates to the increasing need for producers and exporters to meet private quality control standards in the EU, many of which differ greatly from one
member state market to another. For instance, a 2005
World Bank case study notes that producers and exporters
of citrus and tomatoes have to meet six different quality
control standards: of these, two are recognized worldwide,
three are European retailers’ individual standards, and one
relates to organic and biodynamic standards (Aloui and
Kenny 2005). Just how much the machinery of the PTA can
help Moroccan exporters in areas like this is unclear. Furthermore, compliance has proved not only technically difficult, but also costly (see “Implementation Costs and
Technical Assistance Needs,” below).
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EU–Chile Free Trade Agreement
The EU–Chile Free Trade Agreement (FTA) is representative of a looser EU approach to TBT and SPS standards
and regulations. Here, the focus is on the use of technical
regulations and conformity assessment procedures based
on international standards, unless those standards are
judged to be ineffective or inappropriate for fulfilling
legitimate objectives. The parties also agree to work toward
compatibility or equivalence of their respective technical
regulations, standards, and conformity assessment procedures, and the agreement establishes a special committee
on these matters. The committee has identified the need
for a technical assistance program and has launched such a
program, funded by the EU.
The special committee is cochaired by Chile and the EU.
Its work program aims at
• Monitoring and reviewing the implementation and
administration of the TBT chapter of the agreement
• Providing a forum for discussing and exchanging information on any matter related to the TBT chapter, in
particular as it relates to the parties’ systems for technical regulations, standards, and conformity assessment
procedures, as well as developments in related international organizations
• Providing a forum for consultation and prompt resolution of issues that act or can act as unnecessary barriers
to trade
• Encouraging, promoting, and otherwise facilitating
cooperation between the parties’ organizations, whether
public or private, for metrology, standardization, testing, certification, inspection, and accreditation
• Exploring any means for improving access to the parties’ respective markets and enhancing the functioning
of the TBT chapter.
The committee has met regularly. According to a joint
communiqué issued following the seventh meeting, held in
2009, “the overall working of the committee was considered highly satisfactory by the parties.”7
Information about the details of the agendas and the
results of the meetings of the committee is not readily
available. A specific working group on animal welfare was
established in 2003 by the Joint Management Committee
for SPS, with the aim of achieving the objectives of SPS
provisions in the EU–Chile PTA. According to the information available, this working group has developed its
activities on the basis of an annual action plan that has
been agreed jointly. At the beginning, it was focused on
practices relating to the stunning and slaughter of animals. In 2006 both parties decided to incorporate animal
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pursued in harnessing the potential created by the Agreement for expanding EU interests into the surrounding
countries. Full use should be made of the action agreed
and cooperation tools envisaged, particularly in the following areas: . . . .11

transport as a new issue to work on in the context of the
agreement (Benavides and Jerez 2007). The European Commission approved a financial contribution to a maximum
amount of 35,000 euros for the organization of an international seminar on animal welfare in the framework of the
PTA. A series of seminars grew out of conclusions reached
in the working group on how better to reach the objectives
of the agreement through exchange of information on scientific expertise and the establishment of active contacts
between scientists from both parties.8
An operational fund was established to facilitate the
implementation of the EU–Chile Association Agreement.
Five of 13 projects covered by these funds involved TBT
and SPS issues. These were related to

It appears that Chile has, to some extent, been caught in
a bind resulting from differing obligations in the PTAs it has
concluded with the EU and the United States. The passage
continues, concerning standards and technical regulations:

• International traceability and comparability of chemical
measurements and supervision of market risk for the
main exported food products
• Creation of a Web site on Chilean and European technical regulation, including the EU’s environmental and
quality requirements
• Requirements of standards and conformity assessment
in the EU market
• Harmonization of SPS regulations
• A project to establish mutual recognition of testing
standards by Chile’s farming and stockbreeding service
(Servicio Agrícola y Ganadero) and by agricultural laboratories in the EU.

On SPS, the annex adds:

The benefits of these projects have been recognized by
Chilean and EU authorities. For instance, Chile created a
Web site, “Chile–UE: Requerimientos de Mercado, Más
Información Mejores Negocios,” that was expected to facilitate trade through improved transparency relating to technical and environmental regulations in both Chile and the
EU and through the reduction of the costs of access to the
information.9
Another good example of the progress achieved in the
context of this operational fund is related to the international traceability and comparability of chemical measurements and supervision of market risk for the most
important exported food products. Advances here have
contributed to the international recognition of Chile’s
Center of Chemical Metrology and are expected to benefit
Chilean export sectors.10
Finally, it is important to note an observation in Annex 2,
on policy coherence analysis, of the EU–Chile country
strategy paper for 2007–13:
The EU/Chile Association Agreement represents the
most ambitious FTA that the EU has signed with a third
party up to now. A similar level of ambition should be

The EU observed with concern a marked tendency for the
Chilean standardisation process to incorporate solely a reference to the US standards, particularly when no agreed
international standards exist. The immediate effect of such
behaviour is to divert trade to imports of non-EU origin or
to give rise to additional costs to adapt products made in
the EU. The EU will focus on increased cooperation and
pay political attention to the promotion of international
standards, or in their absence, to double recognition of
both US and EU norms. Such an approach should be followed, in particular, for new technologies where the EU
local value added is still prominent.

In the sanitary and phytosanitary area the objectives are to
implement the EC/Chile SPS Agreement fully and effectively. The EU’s potential to export food products and
semi-processed agricultural products in order to complete
the national product range on offer should be supported
by smooth SPS administration.

EU–South Africa Trade and Development Cooperation
Agreement
The 1999 EU–South Africa Trade and Development Cooperation Agreement (TDCA) is another illustration of the
EU’s approach to TBT and SPS standardization and conformity assessment, this time in a low-income country.
Under the agreement, the parties pledge to cooperate on
• Measures, in accordance with the provisions of the WTO
TBT Agreement, to promote greater use of international
technical regulations, standards, and conformity assessment procedures, including sector-specific measures
• Development of agreements on mutual recognition of
conformity assessment in sectors of mutual economic
interest
• Cooperation in the area of quality management and
assurance in selected sectors of importance to South
Africa
• Facilitation of technical assistance for Southern African
capacity-building initiatives in the fields of accreditation, metrology, and standardization
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• Development of practical links between South African
and European standardization, accreditation, and certification organizations.12
In comparison with other agreements signed by the
EU—for instance, the EU–Chile Association Agreement—
the TDCA is less ambitious in the TBT and SPS areas. In
fact, there is just one provision on TBTs that appears in
the section related to other trade-related matters, while
SPS is referred to in the general provisions on agriculture
(Article 61) within the section on economic cooperation.
There is no ready evidence on the extent to which
implementation of TBT and SPS provisions has been
achieved. According to an official communication from the
European Commission, it became clear to the Commission
that TBT and SPS provisions were not being implemented
fully when it recognized that bilateral cooperation on some
topics, including SPS, was mostly limited and ad hoc. In
addition, the Commission pointed out,
As regards the provisions that have not been implemented yet, there seems to be a strong interest in deepening cooperation in the following areas: trade and
related-trade areas, intellectual property rights, customs,
competition policy, regional policy, sanitary and phytosanitary measures, technical barriers to trade, . . . (italics
added)13

This situation seems to explain the initial interest in
including both TBT and SPS issues in the TDCA review.14
According to another European Commission communication, the parties should consider a new orientation and
possible revision of the TDCA.15 The Commission identified some provisions in the PTA that might need to be
amended. In effect, it suggested new commitments and
enhanced cooperation in trade-related areas and mentioned, among other articles, Article 47, which is related to
standardization and conformity assessment.
The communication suggested, concerning a revision of
the economic cooperation text: “updated wording must be
considered for cooperation in the fields of energy, transport, agriculture and sanitary and phyto-sanitary matters”
(italics added). On SPS, said the communication, a more
substantial change was recommended because SPS measures had become “an important impediment to trade and
therefore required enhanced cooperation.”
The negotiations on an agreement amending the
TDCA, which started formally in 2007, did not in the end
include negotiations on trade and trade-related matters. In
a European Commission communication concerning a
proposal for an EU–South African agreement amending
the TDCA, it was acknowledged that
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From the start of the negotiations it was clear that all trade
and trade-related issues would be discussed in the context
of the talks on the future Economic Partnership Agreement (EPA) with the countries of Southern Africa. The
TDCA negotiations on trade and trade-related matters
were therefore immediately suspended, pending the outcome of the EPA talks.16

Trade and trade-related issues seem to be handled more
effectively under the EPA between the EU and the Southern African Development Community (SADC). According
to a trade cooperation report, “the revision of the trade
chapter of the TDCA continued to be dealt with within the
framework of the negotiations for an EU–SADC [EPA].”17
The EU’s interest seems to be to try to achieve meaningful coexistence between the TDCA and the EU–SADC EPA.
That, however, may take longer than expected because the
regional context in southern Africa is particularly complex.
In general terms, it is known that the EPA’s objectives are to
develop a more predictable and rules-based regional market for goods and services with a view toward fostering
regional integration; to harmonize trade rules within the
region; and to create a simple trading framework between
the countries of southern Africa and the EU.
In the relationship between the SADC, the Southern
African Customs Union (SACU), and the TDCA, a number
of issues appear to require urgent attention. At the Second
South Africa–EU Summit, it was noted,
The experience of the EU is witness to the benefit of strong
regional integration. We recognise that the Regional Economic Communities (RECs) are key pillars for deeper
integration in Africa and therefore support greater political cohesion and stronger economic integration in [SACU
and the SADC].
In this context, we engaged in a frank and open discussion on the EU–SADC Economic Partnership Agreement
and on the implications that these negotiations, at all its
stages, have on current processes of regional integration in
Southern Africa. We agreed to urgently pursue the negotiation and resolution of all outstanding issues with a view to
a prompt and mutually satisfactory conclusion that supports regional integration and development in Southern
Africa.18

Cooperation on SPS measures is one of the areas explicitly identified as a priority for treatment in the joint action
plan of the EU–South Africa Strategic Partnership, established May 14, 2007.19 This inclusion is important because
the joint action plan and the TDCA constitute the groundwork for enhanced and deepened political dialogue and
cooperation.
The trade cooperation report mentioned above contains a section on SPS matters. Within it, both parties
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express their commitment to conduct “open and transparent collaboration and communication” and “to avoid
or minimise trade obstacles in the future.” This commitment followed an earlier South African ban on imports of
EU meat. During early 2009, close contacts between both
parties continued, with a view to ensuring SPS protection
and doing so in “a way, which prevents any undue trade
restrictions between the EU and SA.” The report points
out that
the European Commission continued to extend SPS training opportunities to the competent South African authorities. For example, on 25–27 November 2008, a regional
training workshop was held in Johannesburg on EU legislation for Bovine Spongiform Encephalopathy (BSE). The
South African authorities were also invited to participate
in a training course in Austria on 2–5 March 2009 for veterinarians at border inspection posts at airports. An invitation has also been extended to a forthcoming training
programme for laboratory experts in the area of aflatoxins/
ochratoxins. Another meeting on food analysis will take
place in Munich on 3–14 August 2009.20

The EU also funded a South Africa Pesticide Initiative
Program (SA PIP), which, although related to SPS matters,
was developed in the context of the private sector development program. It was reported that the program has had
good results:
The South Africa Pesticide Initiative Program (SA PIP) has
successfully hosted training workshops throughout the
years, disseminating information to emerging farmers;
grower associations and various stakeholders. . . . The Programme’s two main focus areas are to assist exporting producers to comply with the EU’s legal food safety requirements; and to support and develop emerging farmers
through training and empowerment initiatives, and so to
grow the South African export volume destined for
Europe.21

Within the context of the TDCA framework, South
Africa and the EU jointly developed a country strategy
paper (CSP) and a European Commission multiannual
indicative program (MIP) for the period 2007–13. At least
5 percent of this 980 million euro funding allocation will
go toward supporting a TDCA facility program. A development cooperation report indicates that the EU will contribute 5 million euros to the project, to help with the
implementation of the TDCA and the joint action plan.22
Singapore–Australia Free Trade Agreement
The Singapore–Australia Free Trade Agreement (SAFTA),
signed in 2003, was Australia’s first PTA since the conclusion of an agreement with neighboring New Zealand
20 years earlier. (Singapore, by contrast, was already one of

the most active negotiators of PTAs at the time.) The bilateral relationship underlying this PTA is significant both
economically and politically, and each party had something to offer the other through additional liberalization.
In particular, through a process of annual reviews, the
agreement has helped considerably to facilitate trade
between Australia and Singapore, including trade affected
by TBT and SPS measures, as exemplified by the Sectoral
Annex on Horticultural Goods (box 11.2).
The TBT and SPS chapter of SAFTA builds on an earlier
bilateral mutual recognition agreement on conformity
assessment. The chapter includes best-efforts obligations
on harmonization of mandatory requirements, acceptance
of the equivalence of each other’s mandatory requirements, and cooperation on SPS questions that might arise
in the bilateral relationship. The core purposive policy in
this PTA is found in its provisions related to the negotiation of sectoral annexes, which are, in effect, the implementing arrangements for the chapter. For SAFTA, the sectoral annexes are intended to resolve specific issues in the
bilateral relationship over time.
The conformity assessment procedure has had effects in
other market sectors. This includes the restriction on
imports of cars that are more than three years old, a way of
ensuring that Singaporean road safety standards are met. It
is further illustrated by the removal of technical barriers to
Australian electrical exports to Singapore. In the past, such
goods had to be inspected and approved by two separate
Singaporean agencies before they could be approved for
sale. Since the implementation of SAFTA, Singapore recognizes Australian conformity assessment procedures.23

Box 11.2. Success Story: Orchids to Australia
The Sectoral Annex on Horticultural Goods of the Singapore–
Australia Free Trade Agreement establishes the concept of
“accredited exporter,” defined as “an exporter of the
scheduled horticultural goods who has demonstrated to its
regulatory authority that it possesses the necessary technical
capabilities, management competence, facilities, equipment
and production systems required to meet the mandatory
requirements of the importing Party.” In an early success
story, Australia and Singapore agreed that Australia will
minimize import control and inspection and approval
procedures when orchids shipped by accredited Singaporean
exporters are accompanied by the required certificates and
reports. Other horticultural goods are similarly subject to
reduced import control, and goods can be added to the
coverage of the annex by mutual agreement of the SAFTA
parties.
Sources: “Singapore-Australia Free Trade Agreement (SAFTA)—A
Business Guide” (http://www.dfat.gov.au/trade/negotiations/safta/
ch3_safta_guide.html), and SAFTA Annex 5-B, text (http://www
.dfat.gov.au/ta/safta).
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Although SAFTA’s provisions are not very binding, as
the obligations are nearly all of a best-efforts nature, the
PTA has produced some worthwhile short-term results. In
the longer term, the agreement is likely to progressively
take on a more binding character, as sectoral annexes are
negotiated and implemented to deal with specific issues
and problems in bilateral trade. It is unlikely that the specific best-efforts obligations of SAFTA Chapter 05 could
be the basis for a successful action under the PTA’s own
dispute settlement procedures. However, Article 10.1 of
Chapter 05 makes it clear that implementing arrangements
for the chapter are intended to be reflected in sectoral
annexes with more operational legal content. Failure to
abide by the terms of a negotiated sectoral annex would
appear to give cause for invocation of the PTA’s dispute settlement provisions. By their very nature, obligations under
a sectoral annex could not be the cause for action under the
WTO’s Dispute Settlement Understanding (DSU) because
they do not fit the definition of a “covered agreement.”
Thailand–Australia Free Trade Agreement
The Thailand Australia Free Trade Agreement (TAFTA),
which entered into force in 2005, resulted from a negotiation
that was much more problematic than the Singapore–
Australia negotiations. Given Thai resistance to hard-law
obligations in many areas of the agreement, Australia was
often willing to settle for looser language and weaker obligations. In a number of areas in which it proved too difficult to
reach agreement, the two sides pledged to return to the negotiating table in 2008. Political issues have since interfered with
that second stage of negotiations.
Against this background, it is not surprising that TAFTA
incorporates a number of best-efforts obligations on the
parties in respect of industrial standards, including obligations to endeavor to harmonize technical regulations and to
give positive consideration to accepting as equivalent the
technical regulations of the other party. For TBT matters,
the parties agree to work together to resolve problems
resulting from differing conformity assessment procedures
and to share information through contact points established for the purpose. In the SPS area, obligations are
more significant, and the parties have created a standing
Expert Group on Sanitary and Phytosanitary Measures and
Food Standards. This body is charged with consulting on
requests for recognition of equivalence of SPS measures
and promoting resolution of disputes that arise in connection with SPS measures. A unique and apparently valuable
feature of the SPS chapter is its provision, in Article 607.4,
for cooperation on a product trace-back system for notification of noncompliance of imported consignments for
commodities subject to SPS measures.
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In most important areas, TAFTA obligations do not take
the form of binding hard law. Generally, the obligation is
for best efforts. In addition, the fact that the SPS chapter is
specifically excluded from recourse to the PTA’s dispute
settlement mechanism also loosens the binding nature of
the PTA. Mandated, more binding, obligations exist in
areas in which compliance are easiest, such as information
sharing and cooperation on procedural questions.
By virtue of its Article 610:2, TAFTA’s SPS provisions
cannot give rise to invocation of the bilateral PTA’s dispute
settlement provisions. Part of the mandate of the SPS
Expert Group, however, is “progressing resolution of disputes that arise in connection with the matters covered by
this Chapter.” The TBT chapter is silent on the question of
dispute settlement, but its best-efforts obligations would be
difficult to litigate successfully under most dispute resolution systems. In all likelihood, serious disputes between
Australia and Thailand would need to be adjudicated
under the WTO DSU.
Cooperation under the PTA has been unable to resolve
Thailand’s long-standing complaints about lack of access
to the Australian poultry market. Australia cites concerns
over infectious bursal disease virus (IBDV) as necessitating
SPS measures that exclude the importation of fresh poultry. An Australian risk assessment procedure in 2006 has
had the effect of making the Australian SPS measures more
severe. Market access has improved with the implementation of TAFTA because of the utilization of TBT-related
mechanisms designed to promote world best practices in
transparency, quarantine, and industrial standards.24
Chile–United States Free Trade Agreement
Chile and the United States have long had one of the best
economic and political bilateral relationships in the Western Hemisphere. Originally, the plan was for Chile to join
the North American Free Trade Agreement (NAFTA), and
there was strong support from both Mexico and Canada
for this idea. Opposition from several quarters in the
United States sidetracked that plan, and both Canada and
Mexico negotiated separate bilateral PTAs with Chile
before the United States and Chile sat down at the negotiating table. The PTA entered into force in 2004. Agricultural trade issues and quarantine questions are important
to both parties in this agreement, and it is altogether natural that forums would be established through the PTA to
address these issues.
The Chile–United States PTA relies on a living agreement approach to resolving SPS and TBT issues, in both
cases establishing committees mandated to enhance mutual
understanding, consult on matters related to the development and implementation of TBT and SPS matters, and
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coordinate technical cooperation programs. The SPS committee is also charged with reviewing progress on addressing SPS matters arising in the bilateral relationship. The
TBT committee’s responsibilities include consulting on
matters that come up under the agreement, and where such
consultations relate to a dispute between the parties, they
constitute consultations for the purpose of the operation of
the PTA dispute settlement chapter.
The PTA’s TBT chapter also contains provisions designed
to facilitate negotiations on recognition of conformity
assessment procedures, and it enhances transparency
over and above that provided through the multilateral
TBT Agreement in the WTO.
The PTA affirms that the basic binding obligations of
the parties are those of the WTO TBT and SPS Agreements.
Instead of hard-core binding obligations, the PTA’s provisions in these areas establish cooperative frameworks for
discussion and resolution of problems that might arise in
bilateral trade.
Recourse to the PTA dispute settlement provisions is
not permitted for any matter that might arise under the
SPS chapter, meaning that all serious SPS disputes would
need to be dealt with only under the WTO DSU. Obligations under the TBT chapter could presumably be taken to
the PTA-specific dispute settlement provisions, but hard
obligations exist only with respect to transparency and
national treatment in accreditation of conformity assessment bodies.
Discussions in the context of the PTA’s SPS Committee
reportedly led to the easing of Chilean SPS restrictions on
citrus fruits, creating a new market opportunity for Sun
Pacific Shippers Sales, a company that is now able to access
the Chilean market in the off-season for citrus.25 Similarly,
the agreement allowed Chile to raise issues concerning
plant registration in exportation, where a certification system has been established to address SPS matters.26
China–New Zealand Free Trade Agreement
In the Asia-Pacific region, China has been actively pursuing a
program of negotiating PTAs with its main trading partners.
Part of China’s motivation for these agreements is to gain
formal recognition from its partners of its market economy
status, an acknowledgment that it sets as a precondition for
the commencement of PTA negotiations. For China’s partners, of course, the motivation is access to the huge
Chinese market. In its negotiations with China, New
Zealand was keenly aware that Australia was also negotiating
a PTA with the Chinese. New Zealand won the race, and its
PTA entered into force in 2008. SPS measures are a critically
important trade concern in both China and New Zealand, so

it is not surprising that the chapters dealing with SPS and
TBT matters in this PTA are more detailed than in some
other agreements and that the PTA has an important proactive character.
The SPS chapter establishes a joint management committee charged with overseeing implementation of the
chapter, with responsibilities that include drawing up for
each party a priority order for consideration of market
access requests by the other party, including the undertaking of risk analyses. Areas addressed in considerable
detail include adaptation to regional conditions; the
acceptance of the other party’s measures as equivalent;
verification, certification, and import check procedures;
and a well-developed cooperation plan. Because the PTA
entered into force relatively recently, China and New
Zealand are still negotiating certain aspects of the implementing arrangements, but concrete results have already
been achieved (box 11.3).
The PTA created a joint TBT committee to oversee
implementation, identify priority sectors for enhanced
cooperation, monitor the progress of work programs, and
facilitate technical consultations. Other provisions in the
TBT chapter favor the use of international standards,
where possible, and the acceptance of each others’ technical
regulations and conformity assessment procedures. Provision is also made for regulatory cooperation in a number

Box 11.3. Impact of SPS Measures in the China–New
Zealand PTA
In the Joint Report prepared by China and New Zealand on
the occasion of the Two Year Review of the Free Trade
Agreement, the Parties note that the following are among
the arrangements concluded on new or improved market
access:
• Arrangement on New Zealand Product Process Hygiene
Requirements for Processing Edible Tripe Products for
Export from New Zealand to the People’s Republic of
China;
• Cooperation Arrangement on Management of Sanitary
Measures Regulating the Import of Dairy Products from
New Zealand;
• Official Assurance Programme (OAP) for the Export of
Pears from China to New Zealand;
• Agreed electronic certificate for live seafood exports from
New Zealand to China;
• Official Assurance Programme for the Export of Table
Grapes (Vitis vinifera) from the People's Republic of China
to New Zealand; and,
• Official Assurance Programme for the Export of Fresh
Processed Onions (Allium cepa) from the People’s
Republic of China to New Zealand.
Source: “China–New Zealand Free Trade Agreement, Two-Year
Review: Joint Report,” p. 15, at http://www.chinafta.govt.nz/
3-Progressing-the-FTA/3-Moving-forward/index.php.
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of important areas, for enhanced transparency, and for
technical assistance.
The PTA contains an agreement on mutual recognition
of conformity assessment for electrical and electronic
equipment (EEEMRA). Before the implementation of that
agreement, Chinese exports to New Zealand had to be
tested against New Zealand standards, and New Zealand
exports to China had to be tested, inspected, and certified
by Chinese conformity assessment bodies. The EEEMRA
gives suppliers in both countries an alternative way of
demonstrating compliance with electrical safety and electromagnetic compatibility regulatory requirements.27
The SPS and TBT provisions of this PTA are considered
binding by the parties and are subject to dispute settlement.
Implementation of plans and work programs still under
discussion are likely to make the PTA provisions even more
binding over time, as the parties progressively adopt measures to further facilitate trade between them.
Although the TBT and SPS chapters lack dispute settlement provisions, the obligations of those chapters appear
to be fully subject to recourse under the dispute settlement
provisions in Chapter 16 of the PTA. There appears to be a
soft-law option for both SPS and TBT issues. One function
of the Joint Management Committee for SPS is consultation with a view to resolving SPS issues arising in bilateral
trade; a similar provision exists with respect to the Joint
TBT Committee. For TBTs, there is also an option for specialized technical consultations, which are explicitly stated
not to prejudice rights under Chapter 16. The dispute settlement language of the PTA indicates that the complaining party can choose to turn to either the PTA or the WTO
forum for dispute resolution.
South-South PTAs
When TBT and SPS provisions are present in South-South
PTAs, they tend to refer mainly to the WTO Agreements.
This is shown here by the review of three representative
South-South PTAs: Mercosur, ASEAN, and the Chile–
China FTA.
Mercosur
Mercosur, which links Argentina, Brazil, Paraguay, and
Uruguay, dates from the December 1991 Treaty of Asunción. The economic aspects of the arrangements in the
group have evolved over time, and significant amendments
were made to Mercosur’s regional rules after the conclusion
of the Uruguay Round of multilateral trade negotiations.
Mercosur’s basic approach to TBT and SPS matters has
been to use the WTO Agreements in these areas as the basis
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for Mercosur-specific work plans and decisions affecting
intra-Mercosur trade.
Before the end of the Uruguay Round, for example,
Mercosur’s member countries adopted, through Mercosur
Decision 6/93, their own agreement on SPS measures
(Acuerdo Sanitario y Fitosanitario entre los Estados Partes
del Mercosur, ACSAFIM). The agreement contained provisions on harmonization with international standards for
SPS protection, a provision facilitating acceptance of other
countries’ measures as equivalent, rules on risk assessment
and regionalization, and other provisions that later
appeared in the WTO SPS Agreement. When the WTO SPS
Agreement was adopted by Mercosur member countries,
the Mercosur Council approved the WTO Agreement as
the operative agreement in Mercosur and denounced
ACSAFIM.
For SPS measures, Mercosur Resolution 60/99 sets out
principles, directives, criteria, and parameters for SPS
equivalence agreements among Mercosur member countries. The resolution starts with an indication that the
basic principles to be applied in the Mercosur environment are those of the WTO and the WTO SPS Agreement.
Key principles specifically referred to are the desirability
of acceptance of others’ measures as equivalent where the
protection level is as high as that in the importing country; the need to facilitate reasonable access for inspectors
from the importing country; nondiscrimination; and
proportionality in measures, which should in all cases
be science based. Referenced international norms for the
purpose of equivalence agreements include those of the
Codex Alimentarius, the World Organisation for Animal
Health (OIE), and the Plant Health Committee of the
Southern Cone (COSAVE, Comité de Sanidad Vegetal del
Cono Sur).28
In the TBT area, the Mercosur countries decided to
build on the basics of the WTO Agreement through an
internal work program aimed at reducing intraregional
barriers to trade by harmonizing technical regulations
and setting up procedures to govern the recognition of
different conformity assessment processes as equivalent
(Decision 56/02). Key terms in this decision are taken
directly from the WTO TBT Agreement. (A Mercosur
technical regulation has the same meaning as a technical
regulation as defined in Annex 1 of the TBT Agreement.)
A basic principle of the Mercosur decision is that in the
elaboration or revision of Mercosur technical regulations
and conformity assessment procedures, the PTA partners
must take as the basis of their work the general principles
and rules of the TBT Agreement. The decision also
obliges Mercosur countries to take international standards into account where applicable and to apply adopted
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technical regulations in the same way to commerce
among Mercosur states and to imports from third countries (the national treatment principle).
The binding provisions in Mercosur appear to be more
or less those of the WTO TBT and SPS Agreements. The
decisions and resolutions specific to Mercosur are more
process oriented and focus on practical steps, such as how
to develop a Mercosur technical regulation.
Mercosur’s basic approach to dispute settlement is governed by Decision 37/03, which sets out the rules and regulations of the Olivos protocol for the settlement of disputes. Interestingly, Article 1 of the annex to that decision
indicates that Mercosur members have the option of
choosing the forum for settlement of their disputes. Evidently, they have the option of pursuing dispute settlement
under Mercosur rules or taking the matter up under the
WTO DSU.
When a dispute is submitted to resolution under Mercosur rules, a number of options are open to the parties:
direct negotiations between the disputing parties; the
intervention of the Grupo Mercado Común (which is
optional); a WTO-like ad hoc arbitration procedure; and,
finally, a review procedure by the Tribunal Permanente de
Revisión del Mercosur. If judgments under the arbitration
procedure selected are not adhered to by the losing party,
the Mercosur dispute settlement procedure provides for
compensatory measures, which must be proportional to
the harm suffered by the winning party.
Research undertaken in 2003–04 for Mercosur identified more than 110 TBT and SPS practices in the region
that acted as barriers to trade (Zago de Azevedo 2004). To
address these issues, the Mercosur countries embarked on a
harmonization and mutual recognition project. Hundreds
of Mercosur technical regulations exist today, and guidelines and guides have been developed for the mutual recognition of conformity assessment procedures. Considerable
progress has been made in harmonizing SPS regulations in
the region.
In the Mercosur Trade Commission, consultations have
been initiated between and among members with a view to
exchanging information in an effort to resolve standards
disputes.29 Two recent cases illustrate the process:
• Argentina initiated a complaint concerning unilateral
modifications by Brazil and Uruguay to a Mercosur technical regulation dealing with toys.30 In Argentina’s view,
the actions by its Mercosur partners negatively affected
the harmonization process in Mercosur and prejudiced
the interests of Argentine manufacturers.
• In another case, Paraguay requested consultations with
Brazil regarding the negative impact on its exports of

plastic chairs of Brazil’s adoption of legislation requiring mandatory quality certification.31
ASEAN Trade in Goods Agreement
The countries of the Association of Southeast Asian Nations
(ASEAN) have not had generally applicable mutual obligations with respect to SPS and TBT matters, apart from the
WTO Agreements. They have relied instead on the negotiation and implementation of sectoral MRAs. This changed
with the implementation of the new ASEAN Trade in
Goods Agreement (ATIGA), which contains new obligations in both the TBT and SPS areas.
In the TBT area, for example, ATIGA obligates ASEAN
member governments to follow the TBT Agreement’s Code
of Good Practice, to use international standards where
possible, and to ensure that technical regulations are not
adopted in ways that frustrate trade within ASEAN. Technical regulations, where applicable, must be applied in
ways that facilitate the implementation of any ASEAN sectoral MRAs, and conformity assessment procedures are
expected to be consistent with international standards and
practices. A unique feature of ATIGA is the establishment
of a postmarket surveillance system that is supported by
alert systems designed to ensure ongoing compliance on
the part of producers.
In the SPS area, ATIGA obligates members of ASEAN to
be guided by international norms and standards in their
SPS-related activities and encourages member governments to develop equivalence agreements and explore
additional opportunities for intra-ASEAN cooperation.
The new agreement is generally considered to be binding in nature. Its provisions make frequent use of the word
“shall,” which is interpreted within ASEAN as a mandatory
obligation that must be complied with. Where it was felt
that commitments could be less rigid, other expressions,
such as “endeavor to,” were used in place of “shall.” Examples of such wording are, “Member States shall develop and
implement a Marking Scheme, where appropriate, for
products covered under the ASEAN Harmonised Regulatory Regimes or Directives,” but “Member States are
encouraged to actively participate in the development of
international standards.”
With the entry into force of ATIGA, its obligations are
subject to potential dispute settlement action under the
ASEAN Protocol on Enhanced Dispute Settlement Mechanism, signed in 2004. Although this is considered a hardlaw agreement, backed by dispute settlement, it is also
the case that ASEAN traditionally favors resolution of
problems through consultation—an approach explicitly
referred to in the description of the mandate of the
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ASEAN Committee on SPS Measures established by Article 82 of ATIGA.
Chile–China FTA
Chile is among the most active countries in the world when
it comes to pursuing PTAs. The Chileans saw a PTA with
China as helping to lock in Chile’s important position in
China as a copper supplier and as an opportunity for China
to use the PTA with Chile as a gateway for Chinese business
in South America. The PTA between Chile and China, in
operation since October 2006, is a modern agreement in
which the SPS and TBT provisions are tied closely to those
in the WTO Agreements. This extends to the adoption of
WTO definitions, phrases, and principles. In both the SPS
and TBT sections, the PTA addresses such issues as the
recognition of equivalence in technical regulations and
conformity assessment, as well as notification and transparency provisions.
The parties to the PTA consider that it is legally binding
on both countries’ central governments and regional
authorities. Should a dispute arise under the agreement,
the parties may have recourse to the PTA dispute settlement provisions, ensuring the legally binding nature of the
TBT and SPS provisions.
As with China’s PTA with New Zealand, the SPS and
TBT obligations can give rise to a complaint under the
PTA’s dispute settlement chapter even if the SPS and TBT
sections themselves make no provision for dispute resolution. The complaining party has the option of choosing
whether to pursue a complaint under the WTO DSU or
under the PTA dispute settlement provisions.
The implementation of the SPS chapter in the
Chile–China FTA seems to have helped facilitate bilateral
trade in certain products through expanded trade opportunities. Chile and China have successfully conducted their
first bilateral meeting on the implementation of the SPS
chapter. Three protocols on quarantine were signed during
the official visit of the Chilean president to China in 2008;
they deal with quarantine for exports of cherries and plums
from Chile to China and for exports of citrus and shallots
from China to Chile, and with inspection and quarantine for
imports and exports of pork, milk, and dairy products
between China and Chile.32
Chile considers the conclusion of these protocols very
positive developments in the relationship, since they formally open the Chinese market to Chilean exports of cherries, plums, and milk and dairy products and define the
sanitary requirements for pork exports.33 For their part,
the Chinese expect to see a growth in their exports to Chile
of shallots and citrus.
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Implementation Costs and Technical
Assistance Needs
Implementing TBT and SPS provisions could be costly,
especially for exporters. If a firm has to adjust its production facilities to comply with diverse technical requirements in individual markets, production costs per unit are
likely to increase. This imposes handicaps, particularly on
small and medium-size enterprises. Conformity assessments are also costly. Compliance with technical regulations generally needs to be confirmed, and this may be
done through testing, certification, or inspection by laboratories or certification bodies, usually at the company’s
expense. Information needs impose other costs, including
the costs of evaluating the technical impact of foreign regulations, translating and disseminating product information, training experts, and so on. Finally, exporters may be
subject to surprise costs because they are usually at a disadvantage vis-à-vis domestic firms, in terms of adjustment
costs, when confronted with new regulations.
The major costs to governments and exporters in the
TBT and SPS areas do not arise out of the technical implementation of the WTO or PTA agreements themselves but
from compliance with trading partners’ SPS and TBT
measures. Although data on the actual cost of compliance
with PTA partner measures are not readily available, examples of the cost of compliance with specific TBT and SPS
measures, and of the cost of technical assistance provided
pursuant to specific PTAs, could be cited.
For instance, earlier in this chapter, mention was made
of the need of Moroccan citrus and tomato exporters to
meet various nongovernment standards in the EU market.
One of these standards is the private standard GLOBALGAP, relating to good agricultural practices; its certificates
are increasingly required by European retailers as a condition for accepting Moroccan products.34 Aloui and Kenny
(2005) estimated the cost to a 10-hectare tomato farm of
meeting the standard at US$71,000, or 3 percent of the free
on board (FOB) value of the farm’s exports; of this amount,
US$20,000 represents annually recurring costs.
The WTO Secretariat has attempted to measure more
systematically the cost and need for technical assistance
related to compliance with standards-related measures. The
data collected show that these costs can be substantial but
also that the costs to developing countries can be mitigated
to a significant degree by technical and capacity-building
assistance provided by developed countries (box 11.4).
Many of the PTAs reviewed in this chapter are living
agreements in the sense that they create bilateral or
regional institutions, such as the committees and working groups established in the U.S.–Australia FTA, the
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Box 11.4. WTO Assessment of TBT
Implementation Costs

Box 11.5. Using the PTA’s Living Agreement
Institutions for Capacity Building: An Example

In 2002, the World Trade Organization (WTO) surveyed 45
developing countries’ priorities for technical assistance and
capacity building in the area of technical barriers to trade
(TBTs). Although the survey was conducted with reference
to the implementation of the multilateral TBT Agreement,
in many cases the survey results would apply as well to the
implementation of TBT provisions in PTAs.
The responses enabled the WTO Secretariat to identify
seven main areas of needs and specific technical assistance
activities to help meet these needs. In the order of frequency
of response, the perceived needs are:

The United States has entered into a PTA with the Central
America Free Trade Agreement plus the Dominican Republic
(CAFTA-DR). Article 7.8 of this PTA establishes a Committee
on Technical Barriers to Trade. Among the explicitly stated
functions of the committee are “enhancing cooperation in
the development and improvement of standards, technical
regulations, and conformity assessment procedures and, as
appropriate, designing and proposing mechanisms for
technical assistance of the type described in Article 11 of the
TBT Agreement, in coordination with the Committee on
Trade Capacity Building, as appropriate.”
The scope of assistance referred to in Article 11 of the
TBT Agreement is very broad and includes assistance with
the preparation of technical regulations, support for the
establishment of national standardizing bodies, and
assistance with conformity assessment procedures.
The committee’s discussions and procedure are
supplemented by regularly updated national action plans
for trade capacity building prepared by the developingcountry parties to the PTA. As TBT and SPS issues or
implementation problems arise, they can be added to the
updated action plan.

• Assistance in infrastructure and capacity building: 43 out
of 45 responses (96 percent)
• Improved knowledge of the TBT Agreement, including
Annex 3 (the Code of Good Practice for the Preparation,
Adoption and Application of Standards), and dissemination
and increased awareness of the agreement: 33 responses
(73 percent)
• Exchange of experience among members, and bilateral
contact and cooperation: 33 responses (73 percent)
• Assistance with the effective implementation of the TBT
Agreement: 32 responses (71 percent)
• National and regional coordination and strategy:
29 responses (64 percent)
• Assistance in participating in the work of the WTO
TBT Committee and other organizations: 20 responses
(44 percent)
• Help with market access questions arising out of TBT
measures: 16 responses (36 percent).

Sources: Lesser 2007, 24–25; http://www.ustr.gov/tradeagreements/free-trade-agreements/cafta-dr-dominican-republiccentral-america-fta/cafta-dr-tcb; http://www.ustr.gov/tradeagreements/free-trade-agreements/cafta-dr-dominican-republiccentral-america-fta/final-text.

Source: For the survey, G/TBT/W/178, July 18, 2002; for the results,
G/TBT/W/193, February 10, 2003.

New Zealand–China FTA, and others. Another good example is described in box 11.5. Often, the PTA committees are
tasked with drawing up work plans or prioritizing issues
for resolution.
Effective participation in the bilateral process implies
the need for a certain amount of capacity building, at least
in those developing countries that have less experience
with TBT and SPS measures. For example, before ATIGA
entered into force on 17 May 2010, according to the
ASEAN Secretariat, a significant amount of technical assistance was already taking place within ASEAN to prepare
for the implementation phase.
Over time, as government officials gain greater experience with implementation of the TBT and SPS provisions
in PTAs, the incremental effect of participation in a new or
expanded PTA should decrease considerably. For example,
as Chinese officials become familiar with the operation of
the agreement with New Zealand and their responsibilities
under that PTA, they will be that much more prepared to
take on whatever provisions are eventually agreed in their
PTA negotiations with Australia.

In nearly all of the PTA provisions examined in this
chapter, frequent reference is made to the WTO SPS and
TBT Agreements and to the desirability of relying on
international standards and procedures. In a very real
sense, the many years of work and cooperation at the multilateral level in these areas have made it easier to manage
implementation of PTA-level provisions. Of course, fundamentally different climatic, geographic, or technological
factors in different countries will always limit the appropriateness of international standards and harmonization
to some degree, particularly when the PTA partners are
not neighbors.
In only about half of the PTAs surveyed for this chapter
did the parties make the agreements’ TBT and SPS provisions legally binding and enforceable through dispute settlement, and in a number of cases, provisions relating to
SPS were specifically excluded from the possibility of dispute settlement. Where dispute settlement does apply to
TBT or SPS provisions, the parties to the agreement
usually have the choice of bringing a dispute before the
WTO DSU or the PTA-specific dispute settlement mechanism. Parties to the Andean Community, for instance,
have relied heavily on the Community settlement mechanism for their TBT and SPS disputes (box 11.6). Yet, in
general, PTAs favor dispute avoidance (i.e., working out
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Box 11.6. Dispute Settlement of TBT and SPS
Measures in the WTO and within the Andean
Community
Over the period 1995–2004, just 12 cases involving TBT or
SPS measures were brought under the WTO’s Dispute
Settlement Understanding. In a roughly comparable period
(1997–2004), 24 cases out of a total of 104 legal cases
brought to dispute settlement in the Andean Community
involved TBT or SPS measures, with 88 percent of these
disputes related to SPS matters. Commonly noted
procedural issues at dispute included
• Delays of more than five months in granting SPS
permissions, whereas the maximum time frame for
granting permission is 10 days
• Validity limited to 60 days on SPS permissions, although
the minimum validity period established by Andean
Community regulations is 90 days
• Establishment of complementary requirements for
granting SPS permission, beyond Andean Community
legislation
• Grants of permissions for only a small portion of the
products, with other products subject to indefinitely
pending deliberation without any stated objections on SPS
grounds.
In some instances, it was indicated that the complainant
perceived the procedural problem in granting SPS approval
as intentional or as a hidden restriction.
Source: Fliess and Lejarraga 2005, 246–47.

differences through consultation or within a technical
group) over litigation, even if litigation is an option. In
some cases, implementing committees are charged with
pursuing resolution of disputes—implicitly, through cooperative consultation.
Conclusions
Research into the practice of addressing TBT and SPS
measures in PTAs suggest that such agreements converge
with, and support, the multilateral trading system. To
ensure that this does happen, PTAs should include, where
feasible, a number of important best-practice provisions.
1. The parties to the PTA should undertake to use international standards whenever possible, as doing so
guarantees a high level of protection in the integrated
market and makes it easier for third parties to trade in
that market.
2. If the parties to the PTA decide on an approach of harmonizing their standards and conformity assessment
procedures, they should accept that it might be necessary to limit harmonization to essential health and
safety standards and rely on mutual recognition and
equivalence techniques for other areas.
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3. If one partner is less developed than the other, the PTA
should incorporate technical assistance and capacitybuilding measures to assist the institutions and exporters
of the developing-country partner. In negotiating a PTA,
governments should recognize that deeper integration
and the resolution of standards-related problems will
take time and will require considerable bilateral work.
A PTA that aims to be effective should incorporate bilateral institutions (committees and the like) that have a
mandate to deal with standards-related questions over
time through harmonization, equivalence, or mutual
recognition techniques. Ideally, the institutions established in the PTA should also be capable of helping to
resolve trade-related problems arising out of exporters’
need to comply with private standards in an importing
country’s market.
4. If technical regulations and conformity assessment procedures cannot be harmonized, it is important for the
purposes of the PTA that the parties work to eliminate
duplicate or multiple measures or mandatory tests for
the same product. This is particularly crucial for small
and medium-size enterprises that cannot afford the
high cost of meeting differing regulations and testing
regimes. Mutual recognition agreements are important
tools in this respect.
5. Transparency regarding SPS standards in international
trade is very important for businesses and consumers.
PTA partners should consider enacting WTO+ notification obligations and a commitment not to implement
any technical regulation or SPS measure until it has
been published and comments from the PTA partners
have been taken into account.
6. The PTA should be a living agreement with a commitment to a work plan or to prioritization of problem resolution through harmonization, mutual recognition,
equivalence measures, and other policy tools that enable
elimination or mitigation of trade-related problems
over time. Ideally, the work program should also be
capable of addressing problems relating to compliance
with private standards.
7. PTA provisions on TBT and SPS matters should be
legally binding through a judicious combination of soft
and hard law. The agreement should provide a pathway
that permits an evolution and deepening of integration
over time by allowing the gradual resolution of TBT and
SPS issues in the bilateral relationship. Such a pathway
should be considered an integral part of any PTA that
aims to deal effectively with standards, certification, and
conformity assessment problems. Eventual recourse to
the PTA dispute settlement provisions should be an
option, in addition to recourse to the WTO Dispute Settlement Understanding.
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8. PTA parties should agree to an overall commitment
whereby technical regulations and conformity assessment procedures are always applied on a national
treatment basis. Third parties whose technical regulations and conformity assessment procedures can be
demonstrated as being equivalent to the level agreed to
by the PTA partners should be permitted to benefit from
the arrangements between the partners. A commitment
to open regionalism would help to ensure that PTAs support the multilateral system.
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Services
Aaditya Mattoo and Pierre Sauvé

An extensive literature exists on the costs and benefits of
integration agreements concerning trade in goods, but
hardly any analysis of the implications of such agreements
on trade in services has been carried out. Such a gap is surprising, given the strong growth witnessed since the mid1990s in the number of preferential trade agreements
(PTAs) featuring detailed disciplines on trade and investment in services. The recent proliferation of PTAs covering
services is evidence of heightened policy interest in the
contribution of efficient services sectors to economic
development and of a growing appreciation of the gains
likely to flow from the progressive dismantling of impediments to trade and investment in services.
To date, 76 PTAs featuring provisions on trade and
investment in services have been notified to the World
Trade Organization (WTO), as shown in annex tables
12A.1 and 12A.2. This number represents 28 percent of
all notified PTAs, a proportion slightly higher than the
share of services in world trade (figure 12.1). As figure 12.2
illustrates, developed countries are party to just under twothirds (62 percent) of all PTAs featuring services provisions, commensurate with their aggregate share in world
services trade. North-South agreements, with both developed and developing countries as members, account for
49 percent of such PTAs, and North-North agreements
among developed countries, for 13 percent. Services-related
South-South PTAs have grown noticeably in number and
today account for 38 percent of notified agreements. From
a political-economy perspective, the predominance of
services-related PTAs involving developed-country partners
is consistent with the aggregate pattern of specialization
and the direction of trade and investment in services
trade today.
If all trade agreements can, in essence, be likened to
“incomplete contracts,” the incipient multilateral regime
for services is arguably the most incomplete of all. That
consideration greatly heightens the salience of studying the

relationship between preferential and multilateral regimes
for services trade. This chapter considers a number of
questions—both theoretical and policy related—arising
from the study of the PTA-WTO divide in services trade.
Do the tools of economic analysis developed for studying
the effects of preferences in goods trade yield meaningful
insights in the services field? To what extent, and in what
form, can developments in preferential agreements inform
approaches to rule making and market opening under the
General Agreement on Trade in Services (GATS)? Do the
observed differences in negotiating architectures across
services-related PTAs matter? What is the likelihood that
such differences may inform the evolution of the WTO’s
architecture of services rules following the completion of
the Doha Development Round of trade negotiations? Does
the issue of preference erosion arise in services trade, and if
so, what is its sectoral or modal incidence? Does the practice of liberalization of services markets suggest that PTAs
can be likened to “optimal regulatory convergence areas”—
groups of countries whose aggregate welfare is maximized
by regulatory convergence?
Regional and bilateral attempts at developing trade rules
for services continue to parallel efforts at framing similar
disciplines in the WTO, under the aegis of GATS. For this
reason, regional and multilateral efforts at services rule
making are closely—indeed, increasingly—intertwined
processes, with much iterative learning by doing, imitation,
and reverse engineering. Experience gained in developing
the services provisions of PTAs has expanded negotiating
capacity in participating countries and has built up
expertise that is available for deployment in a multilateral setting. GATS itself remains incomplete, with negotiations pending or stalled in such important areas as
emergency safeguards, subsidies, government procurement, and domestic regulation, but regional and bilateral
experimentation has generated useful policy lessons in
comparative negotiating and rule-making dynamics. In
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Figure 12.1. Services-Related PTAs as a Share of
Total PTA Notifications to the WTO, 2010
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Source: World Trade Organization, Regional Trade Agreement (RTA)
database, http://rtais.wto.org/UI/PublicMaintainRTAHome.aspx.

Figure 12.2. Services-Related PTAs Notified to the
WTO, by Country Group
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The efforts that countries devote to developing rules
governing the process of services trade liberalization at
the regional level typically follow in the wake of the farreaching changes in services and investment policy
frameworks that have taken hold in many countries in the
post–Uruguay Round period. PTA negotiations offer the
opportunity to pursue, deepen, or lock in some (or many)
of the policy reforms put in place domestically in recent
years and to reap the benefits likely to flow from such policy consolidation—notably, in the form of improved
investment climates.
This chapter takes stock of the more recent wave of
PTAs with a view to informing some of the policy choices
developing countries will typically confront in negotiating regional regimes for services trade and investment.
Although a country’s choice of integration strategy will in
most instances be dictated by political considerations,
there remains a need for a careful assessment of the economic benefits and costs of alternative approaches to
services liberalization.
The chapter focuses on two core issues. The first is the
economics of regional integration in services. Does services
trade differ sufficiently from trade in goods as to require
different policy instruments and approaches in the context
of preferential liberalization? Do PTAs allow deeper forms
of regulatory cooperation to occur, and in what way? The
discussion highlights the importance for third countries of
multilateral disciplines on PTAs and the criteria for preventing PTAs from being detrimental to nonmembers.
The second concern is the political economy of regionalism in services trade. Here, the discussion highlights
lessons arising from the practice of preferential liberalization in services, drawing on a sample of 55 of the
76 services-related PTAs notified to date in the WTO.
Within the sample, 3 PTAs are North-North agreements,
27 are classified as North-South, and 25 as South-South.
The Economics of Services Trade in PTAs

North-North

North-South

South-South
Source: World Trade Organization, Regional Trade Agreement (RTA)
database, http://rtais.wto.org/UI/PublicMaintainRTAHome.aspx.

addition, developments in WTO jurisprudence in the
services field have begun to be reflected in patterns of
market-opening commitments found in PTAs—a trend
that can be expected to deepen as judicial activism under
GATS increases.1

The economic effects of preferential tariff arrangements
are generally well understood (see Baldwin, ch. 3 in this
volume) and form the core of conventional trade theory.
Such, however, is hardly the case with services. The analysis of preferential agreements in services trade requires
an extension of conventional trade theory in two ways,
both of which relate to core distinguishing features of
services: first, the manner in which trade in services
occurs and, second, the form that trade protection takes
in the sector.
Since services trade often requires proximity between the
supplier and the consumer, the analysis has to take account
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of preferences extended not just to cross-border trade but
also to foreign direct investment (FDI) and to individual
foreign services providers. Another point is that preferential
treatment in services is granted not through tariffs but
through discriminatory restrictions on the movement of
labor and capital (e.g., on the quantity or share of foreign
ownership) and through a variety of domestic regulations
such as technical standards and licensing and qualification
requirements.
Given such differences, can one say that trade in services differs enough from trade in goods as to modify the
accepted conclusions regarding the economic effects of
preferential liberalization? In particular, what would happen if a country liberalized services trade faster in a
regional or bilateral context than at the multilateral level?
To answer such questions, we next review the costs and
benefits of trade preferences arising in services trade and
examine the scope for regional or bilateral regulatory
cooperation in this sector.
Costs and Benefits of Preferential Treatment
in Services Trade
The manner in which privileged access is granted in services markets depends on the instruments of protection that
are in use. By imposing quantitative restrictions on services
output or on the number of service providers, a country
can allocate a larger proportion of the quota to a preferred
source. For example, countries often preferentially allocate
freight and passenger quotas in air, land, and maritime
transport, limit the airtime allocated to foreign broadcasts,
and restrict the numbers of foreign telecommunications
operators, banks, or professionals.
Another common means of restricting access to service
markets that lends itself to preferential treatment is to place
conditions on foreign ownership, the type of legal entity permitted, and branching rights. Most host-country governments accord national treatment to foreign investors after
their establishment, but national treatment rarely applies
before establishment. Host countries are therefore able
to impose performance requirements on prospective foreign services providers with respect to such things as
training, or employment in managerial-level positions.
These requirements can easily be waived for members of a
preferential arrangement.
Preferences can also be granted through taxes and subsidies. Foreign providers may be subject to different taxes
from nationals and may be denied access to certain subsidy
programs. These forms of discrimination, too, can be
waived selectively, as is the case, for example, with coproduction agreements in audiovisual services.
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Countries can and do impose on foreign providers
qualification and licensing requirements that may be more
burdensome than is necessary to satisfy otherwise legitimate public policy objectives. When these are waived
selectively in favor of members of a PTA and denied to
nonmembers that would otherwise qualify for the benefits, de facto preferences result. Regulatory preferences
may arise in all sectors, but they are especially prevalent in
professional and financial services, where domestic regulatory requirements and licensing regimes respond to
information asymmetries.
Measures affecting variable costs. A common effect of
many restrictive measures in services trade is to increase the
variable costs of operation faced by foreign providers without necessarily generating equivalent rents. In such cases,
the analysis of discriminatory regulation can proceed in a
manner analogous to that for tariffs. When tariffs are the
instruments of protection, the costs of trade diversion can
be an important disincentive to concluding preferential
liberalization agreements. Despite the increase in consumer
surplus from any liberalization, there may still be an aversion to such agreements because the displacement of hightariff imports from third countries by low- or zero-tariff
imports from preferential sources implies lost revenue.
The situation may differ when the protectionist instrument is a regulatory barrier that imposes a cost on the
exporter without necessarily yielding corresponding revenues for the government or any other domestic entity.
Under such circumstances, which characterize much of
services trade (given the regulatory nature of impediments), there may be little or no cost to granting preferential access because there is little or no revenue to lose. In
such circumstances, preferential liberalization will necessarily be welfare enhancing.
Countries outside the preferential arrangement may,
however, lose. Exemption from a needlessly burdensome
regulation implies reduced costs for a class of suppliers and
hence a decline in prices in the importing countries. This
decline may hurt third-country suppliers, who may suffer
reduced sales and a decreased producer surplus.
The analysis of discriminatory regulation is also relevant to quantitative restrictions on the sale of services. In
the case of goods, the quota rents can be appropriated by
domestic intermediaries such as the importer, rather than
by the foreign exporter. For many services, intermediation
is difficult because the service is not always storable and is
directly supplied by producers to consumers. Rents are
therefore usually appropriated by exporters rather than by
domestic importers. As in the case of frictional measures
that increase variable costs, there is typically no cost of
trade diversion to the preference-granting country.
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The main policy implication that emerges from the
above discussion is that when a country maintains regulations that impose a cost on foreign providers without generating any benefit (such as improved quality) or revenue
for the government or other domestic entities, welfare is
necessarily enhanced by preferential liberalization. Nonpreferential liberalization, however, would yield an even
greater increase in welfare, both nationally and globally,
because the service would then be supplied by the most
efficient providers.
Measures affecting fixed costs. Some regulatory measures
can have the effect of increasing the fixed costs of entry or
establishment in services markets. Examples include
mandatory establishment of a local presence, license fees
for entry into the market, and the need to requalify to
provide professional services. As with measures affecting
variable costs, a country is likely to benefit from eliminating, even on a preferential basis, excessive fixed costs of
entry by removing unnecessary burdensome qualification,
licensing, and local establishment requirements for professional and financial services.
Regardless of the chosen partners, the presumption that
a country will benefit from such initiatives is greater if
agreements are not exclusionary but are open to all parties
able to satisfy the regulatory requirements maintained
within the integrating area. The greatest benefits arise if
agreements to recognize professional qualifications include
all countries that have comparable regulations. The benefits in such instances stem both from increased competition and from greater diversity of services.
Measures restricting the number of service providers. The
norm in many service industries is for the level of competition to be restricted by government regulation. There may
be legitimate reasons to do so: significant economies of
scale may be possible, and some industry segments, such
as network-based energy, water distribution, and transport services, have natural monopoly features. In such
circumstances, the manner in which entry is allowed—by
mergers and acquisitions, or through greenfield (de novo)
investments—can assume considerable significance.
Interestingly, allowing limited new entry by foreign
firms, whether this is done preferentially or on a most
favored nation (MFN) basis, may not be welfare enhancing. The main reason is that even though consumers may
benefit from the increased competition, the gain may be
offset by the transfer of rents from domestic to foreign
oligopolists.
Restrictions on de novo entry are often imposed with a
view to channeling new foreign capital into weak or undercapitalized domestic institutions (as is common in financial services, for example) and so assist with restructuring

in the context of progressive liberalization. These considerations may affect the preferred mode of entry: acquisition
implies less competition than greenfield entry, but it allows
domestic firms to extract some rents through the disposal
of their assets.
Liberalization tends to generate gains when all barriers
to entry are removed. If only limited entry is allowed, then
open, nondiscriminatory access—through, for example, the
global auctioning of licenses—would have an edge over
preferential access, which cannot guarantee that preferential
(i.e., insider) investors will be the most efficient ones.
Absent liberal rules of origin for investment, the establishment of preferences may indeed result in entry by inferior
suppliers. Because the most efficient suppliers (in terms of
costs, quality, or both) may generate the greatest positive
externalities, including the dynamic learning properties
associated with knowledge flows and the associated rise of
total factor productivity, the downside risks of preferential
liberalization are magnified (Mattoo and Fink 2002). The
ability of nonpreferential liberalization to more readily
secure access to the most efficient suppliers of services is a
matter of some importance, given the crucial infrastructural role many services perform and the strong influence of
their intermediate inputs on economywide performance.
Preferential liberalization of entry barriers may also lead
to higher prices for consumers, lower takeover prices for
domestic assets, or lower license fees for the government
(because the pool of potential buyers is limited). These
concerns are likely to be compounded in concentrated
markets, which are common in many services industries in
the developing world.
Sunk costs and the sequence of liberalization. Sunk costs
are important in goods and services industries alike, but
location-specific sunk costs—those incurred in supplying a
particular market—are arguably higher in a number of services sectors, insofar as their provision requires proximity
between suppliers and consumers. One consequence (which
is closely related to the above discussion on barriers to new
entrants) is that preferential liberalization may have more
durable effects on the nature of competition than in the
case of goods. For instance, under an agreement that allows
inferior providers to establish, a country could be stuck
with such providers even if it subsequently liberalizes on an
MFN basis.
Sunk costs matter because they have commitment value
and can be used strategically by first movers to deter new
entrants (Tirole 1998). A firm that establishes a telecommunications or transport network signals that it will be
around tomorrow, since it cannot easily dispose of its
assets. The commitment value is stronger, the more slowly
capital depreciates and the more firm specific it is.
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Firms allowed early entry into such markets may accumulate a quantity of capital sufficient to limit the entry of
new rivals. These incumbency effects may be stronger in
services with network externalities, such as telecommunications, where new entrants must match the technical standards of the incumbent—standards that the latter may
have played a large part in defining. The incumbent may
also be able to assure itself of the services of the best franchisees by selecting them early on and imposing exclusivity
arrangements on them. Each of these forms of capital
accumulation enhances first-mover advantages and allows
established firms to prevent, restrict, or retard competition.
Because of the importance of sunk costs in many services industries, sequential entry (which preferential liberalization with restrictive rules of origin may entail) can
produce very different results from simultaneous entry.
If entry is costly, an incumbent may be able to completely
deter entry, leading to greater market concentration. Furthermore, the first-mover advantage may be conferred on
an inferior supplier, which may naturally exploit such
advantages to establish a position of market dominance,
insulated from more efficient third-country competitors.
How durable such a position may be in practice will
depend on the importance of sunk costs relative to differences in price and quality.
There are two important qualifications to the above
reasoning. First, subsequent entry by a more efficient firm
can take place by acquisition, circumventing some of the
problems linked to first-mover advantages. This has
notably happened in a number of countries in the financial sector, especially where first movers may have overbid
or sunk excessive costs into setting up their operations in
the early stages of liberalization. Second, in certain services sectors, firms may learn by doing: the experience
acquired by established operators may reduce their current costs, enhancing their profitability and discouraging
others from entering. Caveats aside, a country needs to
carefully evaluate not just the static costs of granting preferential access to a particular partner country but also
how the eventual benefits from multilateral liberalization
are likely to be affected.
Static and dynamic economies of scale. Combining services markets through a regional integration agreement
can lead to gains arising from a combination of scale
effects and changes in the intensity of competition. In a
market of a given size, there is a trade-off between scale
economies and competition: if firms are larger, there are
fewer of them, and the market is less competitive. Enlarging the market shifts this trade-off, as it becomes possible
to have both larger firms and more competition (World
Bank 2000).
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Regional liberalization can also act as an inducement
to FDI. Apart from changing the organization of local
industry, if PTAs create large markets and do not impose
stringent ownership-related rules of origin, they may help
attract foreign investment when economies of scale matter. For example, a foreign transport service provider
might not find it worthwhile to establish in Latin America
if each country market were segmented, but it might find
a continentwide integrated market attractive.
One rationale for coverage of services in PTAs is a variant of dynamic economies of scale, or of the infantindustry argument. South-South PTAs, in particular, are
seen as a means of gradual liberalization. Exposure to
competition at first in the more sheltered confines of a
regional market may help firms prepare for global competition. This approach improves on traditional protection of infant industries because the integration process
promotes some degree of international competition. Furthermore, firms that have become more competitive at the
regional level are less likely to resist broader liberalization.
They may even champion subsequent MFN liberalization
as they begin to reap the benefits of open markets and
encounter the constraints of a regional market. In this
sense, as noted by Baldwin and Freund (ch. 6 in this volume), PTAs can be seen as building blocks toward multilateral liberalization (Bhagwati 1990; Lawrence 1991). There
is, however, a risk that regional liberalization might create
a new constellation of vested interests that could resist
further market opening, raising the concern that regionalism could prove a stumbling block to further multilateral liberalization. GATS offers a way out of this dilemma
by allowing member countries to precommit to future
multilateral liberalization, signaling a time frame over
which regional preferences may be progressively eroded
or eliminated.
Regionalism and Regulatory Cooperation
The gains from PTAs are likely to be significant in areas
where there is scope for attaining economies of scale, as in
certain international transport and financial services, and
for promoting increased competition, as in business or
professional services. In principle, these gains can also be
realized through MFN liberalization, but in practice, the
integration of markets often requires a convergence of
regulatory regimes. Such convergence might well be more
feasible in a bilateral or regional context—for instance,
where proximity, whether geographic or in terms of
income levels or legal traditions, implies closer institutional and regulatory ties. The regulatory intensity of services trade makes it necessary to consider whether and how
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PTAs can be conduits for trade- and investment-facilitating
convergence in domestic regulatory practices. Simply put,
under what circumstances is a country more likely to benefit from cooperation in a plurilateral or regional forum
than in a multilateral one?
Addressing the regulatory intensity of services trade. The
economic case for regulation in services arises essentially
from market failure attributable to three kinds of problems:
(a) asymmetric information, especially in knowledgeintensive industries such as financial or professional
services; (b) externalities, as in tourism, transport, and
water supply; and (c) natural monopolies or oligopolies,
especially in network-based services for which access to
essential facilities is a critical ingredient.
In the first two cases, national remedies can themselves
become impediments to trade if domestic regulatory
requirements are needlessly burdensome or are framed so
as to tilt competitive conditions in favor of domestic suppliers. The institution of some variant of a necessity test
in services agreements (the purpose of which, as in goods
trade, is to ensure a broad measure of proportionality
between regulatory objectives and the means of pursuing
them), together with strengthened disciplines on transparency, would enable exporters to challenge the appropriateness of regulatory regimes abroad. Doing so would
help ensure that domestic regulations serve legitimate
objectives, rather than mask protectionist interests, and
would thus create benefits for domestic consumers and
users of services.
In the third case, that of natural monopolies and oligopolies, it is the absence of regulation (typically, procompetitive regulation) that can lead to trade problems and
directly inhibit or nullify negotiated market access. As
negotiations on basic telecommunications services have
shown, international rules on access to essential facilities,
and on means of ensuring that dominant suppliers do not
abuse their market advantages to deter entry and stifle
competition, can provide significant benefits to consumers
and users of telecommunications services.
To ensure that domestic regulations at home and
abroad support trade, a country must decide on the appropriate level of coordination (multilateral, regional, or
bilateral), the appropriate mechanism (such as international rules or standards), and the appropriate approach
(mutual recognition or harmonization) to be pursued in
individual services sectors. International rules can do little
to address impediments to trade arising from fundamental differences among countries in regulatory standards. In
such circumstances, two approaches can be envisaged:
harmonization and mutual recognition. These approaches
are often presented as alternatives, but in fact, the former

tends to be either a precondition or a result of the latter.
Where differences in mandatory quality standards matter,
mutual recognition may be feasible only when there is
a certain degree of prior harmonization of mutually
acceptable minimum standards. A similar logic applies to
compatibility standards—although there may be no alternative to full harmonization if differences matter, as in
the cases of road-safety standards, railway gauges, and
legal procedures.
Regulatory cooperation may be more desirable, and is
likely to be more feasible, among a subset of countries
than if pursued on a global scale. There is, however, little,
if any, empirical guidance on the payoffs to regulatory
cooperation—on the costs and benefits of mutual recognition agreements or the deeper harmonization of regulatory standards. The lack of empirical evidence complicates
the task of deciding on the scope and depth, as well as the
geographic reach and the optimal institutional forms, of
regulatory cooperation.
If national standards are not optimal or are insufficiently developed, regional or international harmonization
or standardization can be a way of improving such standards, as has happened in the financial services field with
the Basel Accord on capital adequacy. In such situations,
the best partners for regulatory cooperation are likely to
be those with the soundest regulatory frameworks. Such
partners may not always be found within regional compacts. Moreover, the standard-setting process can at times
be captured by protectionist interests, in which case convergence around “best” regulatory practice can serve a useful liberalizing purpose.
Another consideration is that there are gains from regulatory cooperation, but also costs. The former will dominate where national regulation can be improved. The
aggregate adjustment cost of regulatory convergence
depends on the degree of differences between the policyrelated standards of the countries involved in an integration area. The costs are likely to be smallest when foreign
regulatory preferences are similar and regulatory institutions are broadly compatible. The benefits of eliminating
policy differences through harmonization depend on the
prospects of creating a truly integrated market, and that
depends on the “natural distance” between countries and,
ultimately, on factors such as levels of development, physical distance, legal systems, and language.
If national standards optimally serve national objectives, there is a trade-off between the gains from integrated
markets and the costs of transition and of departing from
optimal domestic standards. For instance, a poor country
may prefer to maintain a low mandatory standard for certain services because that reflects the socially optimal
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trade-off between price, quality, and implementation
capacities, whereas the socially optimal trade-off in a rich
country may lead to a preference for and the adoption of a
higher standard. Under such circumstances, harmonization of standards could create benefits in the shape of
increased competition in integrated markets, but it would
necessarily impose a social cost in at least one country.
This matter may be nontrivial in the growing number of
integration agreements concluded along North-South
lines (see box 12.1).
PTAs as optimal regulatory areas for services. An optimal
regulatory area can be thought of as defining the set of
countries whose aggregate welfare would be maximized by
regulatory convergence. Such an area would balance the
benefits and costs of participation. The gains from eliminating policy differences through harmonization depend on
the prospects for creating truly integrated markets, which
are conditioned by natural ties between countries and on
factors such as geographic and linguistic proximity. The
costs depend on the ex ante similarity of regulatory preferences and the compatibility of regulatory institutions.
In the definition of an optimal regulatory area, it must
be recognized that cooperation can be a vehicle for
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exchanging information on experience with regulatory
reform and identifying good regulatory practices. This
form of cooperation can be especially useful for regulating
new services in sectors characterized by continuous technical change. Developing countries may have a particular
interest in cooperating with advanced industrial countries
that have the longest experience with regulatory reform
and in which the newest technologies and their regulatory
implications are often first introduced.
Whether or not an individual country benefits from
regulatory convergence or harmonization, its willingness
to participate in this effort may hinge on where the standard is set, the level at which it is set, and the regulatory
environment to which the standard responds. The latter
factors will in turn determine who will bear the costs of
transition toward the adoption of the standard. The
incentive to make regulations converge may depend on
the relative size of markets, and small countries often have
more to gain. This may explain why small countries acceding to the European Union (EU) accept that they will bear
the full cost of transition.
It should be noted that the process of regulatory convergence can itself involve sunk costs of transition. The

Box 12.1. WTO+ and WTO-Extra Provisions in U.S. and EU PTAs
Horn, Mavroidis, and Sapir (2010) compare the substantive differences in the preferential trade agreements (PTAs) of the United
States and the European Union (EU). Their work draws attention to the distinction between “WTO+” provisions, referring to PTAinduced outcomes that build on existing World Trade Organization (WTO) disciplines and commitments, and “WTO-extra”
provisions, which involve disciplines or commitments that have yet not been agreed at the WTO level. The authors further
highlight the issue of “legal inflation,” distinguishing those provisions that are legally binding and enforceable from those that are
merely hortatory.
Both EU and U.S. preferential trade agreements contain a significant number of WTO+ and WTO-extra obligations, but EU
agreements go much further in their WTO-extra coverage. U.S. agreements, however, typically contain more legally binding
provisions, both in WTO+ and WTO-extra areas, than do EU agreements. Horn, Mavroidis, and Sapir conclude that the two have
chosen markedly different strategies for including provisions in their PTAs that go beyond the WTO agreements—in particular,
where legal inflation, which is almost totally absent in U.S. agreements, is concerned.
The authors are not able to draw from their analysis precise conclusions about this asymmetry of behavior, but the fact that
much of the legal inflation occurs in development-related provisions, which are unique to the EU agreements, suggests that the EU
has a greater need than the United States to portray its PTAs as not driven solely by commercial interests. The authors speculate that
this pattern may reflect a lack of consensus among EU member states about the ultimate purpose of these PTAs and that the wide
variety of provisions of weak legal value may represent a compromise among various interests in the EU.
Although both EU and U.S. preferential trade agreements go significantly beyond the WTO agreements, these PTAs contain only
small numbers of legally enforceable WTO-extra provisions. Very few provisions can be regarded as breaking new ground: mainly,
these are environment and labor standards in U.S. agreements, and competition policy in EU agreements. All such provisions can
be seen as dealing with regulatory matters. Other enforceable WTO-extra provisions found in both EU and U.S. PTAs concern
domains that are closely related to existing WTO disciplines. Such disciplines are dealt with in the General Agreement on Trade
in Services (GATS), for investment and capital movement matters, and in the agreements on Trade-Related Investment Measures
(TRIMS) and on Trade-Related Aspects of Intellectual Property Rights (TRIPS).
The fact that the new, legally enforceable WTO-extra provisions all deal with regulatory issues suggests that EU and U.S.
agreements can be regarded as vehicles of “regulatory projectionism,” or means for the two trade powers to export their own
regulatory approaches to their PTA partners. Developing countries’ costs and benefits in assuming such regulatory obligations
require closer analytical scrutiny.
Source: Horn, Mavroidis, and Sapir 2010.
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sequence in which a country chooses to harmonize (or
progressively align) its regulations with those its trading
partners is thus a relevant consideration. One reason is
that the sequence of harmonization may influence the
bargaining power of different country groupings in the
negotiation concerning the level at which the harmonized
standard should be set. For example, the countries in
Eastern Europe that acceded to the EU individually could
arguably have had a greater say in the EU-wide standard in
specific areas if they had been original members, had negotiated collectively, or both. Similarly, harmonization first
conducted at the level of the Southern Cone Common
Market (Mercosur, Mercado Común del Sur) and then at
the level of the Free Trade Area of the Americas (FTAA)
or the WTO, could imply different costs and produce a
different outcome from direct harmonization at the
higher level.
A final consideration concerning preferential regulatory
convergence is the administrative burden that may be
implied by the maintenance and administration of distinct
regulatory requirements and procedures by members and
nonmembers of a PTA. Such costs may be so acute for a
number of developing countries as to tilt negotiating
incentives in favor of multilateral undertakings. It may also
encourage the multilateralization of norms first brokered
at the regional level or incite countries to simply extend to
all third countries treatment similar to that afforded to
PTA members, bearing in mind the limits of MFN-based
outcomes on regulatory issues.
Third-Country Effects
PTAs between countries that are WTO members or are
accessing the WTO can be potentially harmful to nonmember countries because they imply preferential liberalization
in favor of certain member states. Such discrimination
violates one of the central obligations imposed by both
the General Agreement on Tariffs and Trade (GATT) and
GATS: the MFN treatment rule. GATS is similar to the
GATT in permitting signatories to pursue preferential liberalization arrangements, subject to a number of conditions that are intended to minimize potential adverse
effects on nonmembers and on the multilateral trading
system as a whole.
In the context of agreements liberalizing trade in goods,
a sufficient condition for preferential liberalization to be
deemed multilaterally acceptable is that it not have detrimental impacts on third countries. That is, the volume of
imports by member countries from the rest of the world
should not decline on a product-by-product basis after the
implementation of the agreement (Kemp and Wan 1976;

McMillan 1993). Although in principle this is a simple
enough criterion, its implementation is not straightforward because the focus is on trade flows at the individual
product level.
The liberalization of services trade implies not only
that measures restricting the ability of foreign suppliers
to engage in cross-border trade are reduced or eliminated
but also that factor mobility, including, especially, the
establishment of a commercial presence, is allowed.
In determining the welfare implications for third parties
of regional integration agreements covering services,
account therefore needs to be taken of the impact on both
trade and factor flows (capital and labor). Both flows are
endogenous and interdependent, so that simple prescriptions or criteria along Kemp-Wan lines are no longer
applicable (see Baldwin, ch. 3 in this volume).
If trade and factor flows are substitutes, a decline in
trade in products need not necessarily be detrimental to
an outside country because larger factor flows substitute
for trade. This is the standard case in neoclassical trade
theory, assuming constant-returns-to-scale technology.
With increasing returns, the relationship between factor
movements and product-trade flows may well be complementary; that is, an increase in one may be associated with
an increase in the other. Although the presumption is that
by liberalizing both product and factor markets, the aggregate benefits for participants will increase and that this in
turn will be beneficial for the rest of the world (partly
through induced growth and investment effects), straightforward criteria with which to evaluate such integration
effects ex ante do not exist. These problems are compounded by the difficulty of establishing clear-cut criteria
for product likeness in services, given the far greater
degree of product differentiation and customer tailoring
arising in services markets.
The Practice of Services Liberalization in PTAs
In theory, the inclusion of services trade in PTAs can help
achieve greater transparency by means of rules that require
mutual openness, heightened credibility of policy through
legally binding commitments, and more efficient protection and regulation through rules favoring the choice of
superior policy instruments. Relatively little, however, is
known about the actual practice of services liberalization
in PTAs. What can be learned from experience with PTAs
governing services trade? Does the bilateral or regional
route to services trade and investment liberalization actually offer significant prospects for speedier or deeper liberalization and more comprehensive rule making than does a
multilateral framework?
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This section examines the manner in and the degree to
which PTAs covering services have achieved the theoretical
objectives enumerated above. Substantive provisions and
negotiated outcomes under GATS are compared with the
progress made under a broad sample of PTAs featuring disciplines on trade in services.
Key Disciplines
Although PTAs covering services come in many different
shapes and sizes, they tend to share with GATS a common set
of key disciplines governing trade and investment in services, although the burdens of obligation differ (table 12.1).
The areas of greatest rule-making convergence between
the multilateral and PTA levels relate to scope of coverage.
Most commonly found in both sets of agreements, and
typically drafted in an identical manner, are disciplines on
transparency, national treatment, MFN treatment, payments and transfers, and monopolies and exclusive services providers, as well as general exceptions. Considerable
similarities also exist between the multilateral and PTA
levels as regards the need for sectoral specificity (i.e., individual sectors or horizontal issues such as labor mobility
that require special treatment in annexes). Less convergence (and more limited PTA progress) can be observed in
areas of rule making that have posed recurring difficulties
in the GATS setting. These include issues such as domestic
regulation, emergency safeguards, and subsidy disciplines
for services.
Most favored nation and national treatment. The principles of most favored nation and national treatment constitute two of the basic building blocks for any agreement
on services, just as they do in the goods area. As with
GATS, very few PTAs set out such principles in unqualified form, regardless of whether they are framed as general obligations (which is the case for MFN in virtually all
agreements and for national treatment in agreements pursuing a negative-list approach to liberalization) or as obligations that apply solely in sectors where liberalization
commitments are positively undertaken.2
One can easily understand that within agreements
among more than two parties, MFN is required to ensure
equality of preferential treatment among all signatories.
But why should an MFN obligation be embedded in
PTAs concluded among bilateral partners? Part of the
reason lies in the principle, first addressed in NAFTA, that
members of a given PTA automatically secure any PTA+
benefits that any one party to the original PTA may be
willing to accord to a third party in a subsequent PTA.
For example, any NAFTA+ commitment that Canada or
Mexico might be willing to grant to the EU in the context
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of a subsequent PTA would have to be granted to the
United States.
The issue of MFN treatment in services sector PTAs
has generated much policy controversy in the context of
the economic partnership agreements (EPAs) that member states of the EU have entered into with members of
the Caribbean Forum of African, Caribbean, and Pacific
(ACP) States (CARIFORUM) and plan to conclude with
other ACP country groupings. Fears are expressed that
such a clause, which would apply only to agreements
involving partners accounting for more than 1 percent of
world trade, could reduce incentives for South-South
PTAs in services if the benefits of such integration automatically flow (for free) to EU members. (For a fuller discussion, see Messerlin 2009.) Such a debate seems to
ignore an important political-economy consideration:
third-country MFN rights allow smaller countries to benefit from the negotiating clout of larger partners that sign
agreements with common partners (see Baldwin, Evenett,
and Low 2009).
A weaker variation of the above discussion can be found
in the recently concluded free trade agreement (FTA)
between India and the Republic of Korea, which stipulates
that if any party subsequently enters into another agreement offering more favorable treatment to a nonparty,
then that party is to give consideration to a request by the
other party for the incorporation of such treatment into
the PTA. Any such incorporation should maintain the balance of concessions in the overall agreement. Similarly, in
the FTA between the Association of Southeast Asian
Nations, Australia, and New Zealand (AANZ), if any more
favorable treatment is granted in a future trade agreement
by one party to a nonparty to the FTA, then the other parties may request consultations to discuss the possibility of
extending no less favorable treatment. In addition, the
requested party is to enter into consultations with the
requesting party, bearing in mind the overall balance of
benefits.3 (On the related issue of MFN clauses in the context of investment provisions, see Miroudot, ch. 14 in this
volume.)
Transparency. As may be expected, given the regulatory
intensity of services trade, transparency disciplines are
common to all PTAs covering services. These typically
stipulate, as is the case under GATS, an obligation to publish relevant measures, to notify new (or changes to existing) measures affecting trade in services, and to establish
national enquiry points to provide on request information
on measures affecting services trade. One innovation
beyond GATS is the provision in some PTAs that members
afford the opportunity (to the extent possible, i.e., on a
“best-endeavors” basis) for prior comment on proposed
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Services

changes to services regulations. Increasingly, such provisions are becoming legally binding. This is notably the
case in North-South PTAs, following a trend initiated by
the FTAs between the United States and Chile and between
the United States and Singapore. The latter development
offers an interesting example of what could be described
as “tactical” or “demonstration-effect” regionalism, with
advances at the PTA level creating precedents that their
proponents hope will facilitate their subsequent replication at the multilateral level.4
Market access. PTAs covering services typically address
nondiscriminatory quantitative restrictions that impede
access to services markets (and which are partly dealt
with under GATS Article XVI). A number of earlier PTAs,
however, particularly those concluded in the Western
Hemisphere and modeled on North American Free Trade
Agreement (NAFTA), were actually weaker than GATS,
committing parties solely to making such restrictions fully
transparent in annexes listing nonconforming measures
and to a best-endeavors approach to their progressive dismantling in the future. (In contrast, under GATS, WTO
members undertake policy bindings in sectors, subsectors,
and modes of supply against which market access commitments are scheduled.) The WTO-minus provisions of earlier
agreements are no longer found in the newest-generation
PTAs entered into by the United States, Canada, and other
countries that had initially agreed to the lower standard of
treatment. The newer language is similar to that found
early on in Mercosur and in the various PTAs to which EU
members are party; it prohibits the introduction of new
nondiscriminatory quantitative restrictions on any scheduled commitments and sectors, mirroring the similar
requirement in GATS Article XVI.
Domestic regulation. The assumption behind the argument, discussed above, that PTAs in the services field provide scope for creating optimal regulatory areas, is that
the aggregate adjustment costs of regulatory convergence
and policy harmonization are likely to be smaller when
foreign regulatory preferences are similar and regulatory
institutions are broadly compatible. Both sets of conditions are likelier, on balance, to obtain among countries
that are “closer” geographically, linguistically, culturally, or
historically (Mattoo and Fink 2002). In practice, the broad
intersect between domestic regulation and services trade
has tended to prove intractable (just as it has under
GATS), even among the smaller subset of countries engaging in PTAs.
In many instances, PTAs address domestic regulation in
a manner analogous to that found in GATS Article VI—
that is, with a focus on procedural transparency and on
ensuring that regulatory activity does not lead to unduly
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burdensome restrictions on trade or investment in services, or to disguised ones. With the exception of the EU
itself and of agreements reached between the EU and
countries in Central and Eastern Europe before accession
to the EU, no PTA to date has made tangible progress in
delineating the elements of a necessity test aimed at ensuring broad proportionality between regulatory means and
objectives, as contemplated under the GATS Article VI:4
mandate (see Delimatsis 2008). Neither NAFTA nor the
many NAFTA-type agreements reached in the Western
Hemisphere contain in their services chapters an article on
domestic regulation per se. Instead, these agreements feature more narrowly drawn disciplines relating to the licensing and certification of professionals.5
On most matters relating to rules governing domestic
regulation in services trade, progress has been greater at the
multilateral than at the PTA level. Such progress has been
evident in the Doha Round discussions on licensing and
qualification requirements and procedures, technical standards, transparency, and special and differential treatment.
The disciplines on licensing procedures found in a number
of recent PTAs entered into by members of the Friends of
Domestic Regulation (the main demandeurs for domestic
regulation disciplines at the multilateral level) reflect the
progress made in the Doha Round negotiations. For
instance, Article 65:3(a) of the China–Singapore FTA
makes specific provision allowing applicants to remedy
deficiencies in their applications. In addition, in cases
where an application was denied or terminated, the applicant is afforded the possibility of resubmitting a new
application at its own discretion. Similar provisions are
found in Article 10:5 of the AANZ FTA and Article 111:3
of the New Zealand–China FTA. Although the provisions
on licensing procedures in these PTAs do not go as far as
the draft Doha Round proposals, they do offer an interesting illustration of the iterative relationship between
PTAs and the WTO and of the way in which PTAs can
reverse-engineer developments originating at the multilateral level. The area of domestic regulation is one in which
increasing numbers of PTAs embed existing GATS provisions and signal members’ desire to incorporate by reference the ultimate outcome of the ongoing GATS Article VI:4
negotiating mandate. In so doing, PTAs cease to assume the
role of rule-making laboratories. This trend is most common with regard to the “unfinished agenda” of GATS
(apart from government procurement, where significant
PTA-induced movement has occurred in the services area).
Harmonization, mutual recognition, and regulatory cooperation. With a few notable exceptions—notably, the EU
and Australia–New Zealand Closer Economic Relations
Trade Agreement (ANZCERTA), both of which involve a
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level of integration that extends to a common labor
market—tangible progress on matters of regulatory harmonization or mutual recognition within PTAs has generally proved more arduous than might be expected in
theory (see box 12.2).
Although a number of PTAs call on members to
recognize—at times, on the basis of explicit timetables—
foreign educational credentials and professional qualifications in selected professions, progress in concluding mutual
recognition agreements has often proved slow, difficult,
and partial. This is particularly noteworthy in agreements
between countries with federal political regimes and systems

in which authority is delegated to licensing bodies at the
subnational level.
Still, in comparison with the progress registered under
GATS Article VII (recognition), reliance on the subsidiary
approaches afforded by PTAs has led to some tangible
progress. Such advances appear more pronounced within
South-South PTAs such as Mercosur and the Association of
Southeast Asian Nations (ASEAN) Framework Agreement
on Services (AFAS), both of which have seen the conclusion of mutual recognition agreements in several regulated
professions—for example, for nurses, engineers, accountants, architects, and lawyers.

Box 12.2. Harmonization and Mutual Recognition in Services: Promise and Pitfalls
The pessimism that often greets calls for regulatory harmonization is based on the absence of widely accepted international
standards in services. Where such standards do exist, as in financial services and maritime transport, meeting them tends to be seen
as a first step toward acceptability, rather than as a sufficient condition for market access. The General Agreement on Trade in
Services (GATS), like the General Agreement on Tariffs and Trade (GATT), does not specifically require the use of international
standards. It generally provides weaker incentives for the use of such standards than do the Sanitary and Phytosanitary (SPS) and
Technical Barriers to Trade (TBT) Agreements, and it does not include a presumption of compliance; those agreements do.
It is unlikely that meaningful international standards for most services will be developed soon. Still, in those areas in which global
standards do exist, the likelihood of disguised or needlessly restrictive impediments to trade and investment may be significantly
lessened. The presumption must also be that the existence of such standards may significantly facilitate trade and investment by
promoting cross-border trade and by helping to overcome the various information asymmetries that hold back such trade and its
commensurate liberalization under GATS.
Accordingly, efforts should be directed toward ensuring that trade agreements create a stronger presumption in favor of
genuinely international standards in services trade. As with recognition agreements, efforts to develop international standards for
services trade will likely require greater doses of technical assistance and capacity building. This may be usefully done at the national
and regional levels, particularly because proximity, whether geographic, historical, or cultural, may be expected to facilitate
regulatory convergence.
Efforts to promote the adoption of international standards will invariably be carried out outside a trade policy framework.
Contrary to much popular belief, trade agreements are not in the business of making regulatory standards. Rather, they specify how
such standards are to be implemented, should they affect trade. The relevant institutions for promoting international standards
for services are to be found in the various specialized regulatory institutions, such as the Bank for International Settlements for
banking standards, the International Telecommunications Union for telecommunications, and the International Standardization
Organization (ISO) for various categories of services, including the means of producing and supplying them.
A multilateral agreement such as GATS cannot mandate countries to conclude MRAs. As in the case of regional agreements,
multilateral disciplines can be more or less permissive with regard to mutual recognition. The practice of MRAs suggests that their
scope is often quite limited; they are invariably concluded between very similar countries. Even in a region with as strong an
integrationist dynamic as Europe, and despite a significant level of prior or complementary (minimal) regulatory harmonization, the
effect of MRAs has been limited by the unwillingness of many host-country regulators to cede full control. It should come as no
surprise that MRAs have yet to exert significant effects on services trade.
Such an outcome in turn raises the question of the benefits and costs of MRAs. Here, the analogy with regional integration
agreements is again useful, as MRAs can be likened to sector-specific preferential arrangements. Where regulatory barriers are
prohibitively high—one can imagine autarky as the ultimate example—recognition can only be trade creating. If they are not,
selective recognition can have discriminatory effects and can lead to trade diversion. The result may well be to create trade
according to a pattern of mutual trust rather than on the basis of the forces of comparative advantage.
GATS Article VII (recognition) strikes a delicate balance by allowing such agreements, provided that third countries have the
opportunity to accede or to demonstrate equivalence. Article VII thus has a desirable open-ended aspect that Article V (dealing with
integration agreements) does not. This makes it particularly worrisome that many MRAs have been notified by WTO members
under Article V rather than Article VII. In any case, the key concern for any multilateral agreement should be not how those who
enjoy preferential access are treated, but how those who do not enjoy such access are treated. Ironically, the only line of defense of
the rights of third countries could well come from a necessity test aimed at ensuring that such countries are not subjected to
unnecessarily burdensome regulation even if they are not parties to an MRA.
Because of the potential of MRAs to create trade and investment distortions, bilateral or plurilateral recognition agreements
should respect the nondiscrimination principle, as mandated by Article VII of GATS. Such agreements should not, as a rule, be
notified under GATS Article V but should, rather, be open to all eligible participants under the terms of Article VII.
Source: Mattoo and Sauvé 2003.

Services

Most PTAs feature provisions calling for greater institutional cooperation between the parties’ domestic regulators in implementing agreements, typically setting up
joint regulatory commissions and periodic meetings at the
senior or ministerial level. Such cooperation, even though it
proceeds from soft-law undertakings, can still yield important trade- and investment-facilitating benefits and can
help build trust, enhance enforcement capacities, and identify postnegotiation implementation bottlenecks. All of
these may be key ingredients—indeed, preconditions—for
regulatory harmonization and effective mutual recognition
initiatives.
Emergency safeguard mechanisms, subsidy disciplines,
and government procurement. With few exceptions, PTAs
have made little headway in tackling the key “unfinished”
rule-making items on the GATS agenda. This is most
notably the case for disciplines on an emergency safeguard
mechanism (ESM) and subsidy disciplines for services
trade, where governments confront the same conceptual
challenges, data limitations, feasibility challenges, and
political sensitivities at the regional level as they do on the
multilateral front. For example, the countries of Southeast
Asia, which until recently were among the most vocal
proponents of an ESM in GATS, have yet to adopt such a
provision within AFAS. To date, in the Western Hemisphere, only members of the Caribbean Community
(CARICOM) have adopted (but have not yet used) such
an instrument, and questions remain as to the necessity
and the operational feasibility of an ESM in services
trade, given the flexibilities embedded in the very conduct
of market opening under most agreements.
NAFTA provides one example of sector-specific
experimentation with safeguard-type measures. Under
the terms of the agreement’s chapter on financial services, Mexico was allowed to impose market-share caps if
the specific foreign ownership thresholds agreed to
(25 percent for banks and 30 percent for securities firms)
were reached before 2004. Mexico could have recourse to
such market-share limitations only once during the
transition period and could only impose them for a
three-year period. Under no circumstances could such
measures be maintained beyond the end of the transition
period foreseen for market opening under NAFTA (e.g.,
2001). Mexico, in fact, never made use of such provisions
even as the aggregate share of foreign participation in its
financial system became significantly higher than the
specified thresholds (Sauvé and Gonzalez-Hermosillo
1993; Sauvé 2002). It is interesting, if somewhat surprising, that no further attempt has been made, either in
PTAs or at the WTO level, to consider the scope for, and
the practical means of, replicating the Mexican financial
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services example on a sectoral basis for areas in which
market opening may be prone to unanticipated dislocations, with injurious consequences for smaller domestic
firms—in distribution, for instance. The quest for a
generic emergency safeguard measure applicable to all
sectors and predicated on the GATT model has led to a
negotiating stalemate at both the PTA and WTO levels.
(For a fuller discussion, see Sauvé 2002; Marconini 2005;
Pierola 2008.)
On the issue of disciplines for service-related subsidies,
with the exceptions of the EU (including its preaccession
agreements with countries in Central and Eastern Europe)
and of ANZCERTA, the quest for rule-making advances
has proved just as elusive at the PTA as at the WTO level.
This is particularly so within countries with federal systems
of governance.
Whereas a number of PTAs (e.g., Mercosur) replicate
the exhortation in GATS to develop future disciplines on
subsidies in services trade, most PTAs that cover services
specifically exclude subsidy practices. Paralleling provisions found in GATS, the FTA between the European Free
Trade Association (EFTA) and Singapore requires that
sympathetic consideration be given to requests by a party
for consultations in instances where subsidy practices
affecting trade in services may be deemed to have injurious
effects. The area of subsidy disciplines, like that of domestic
regulation, is one in which many PTAs signal a desire to
incorporate by reference the outcome of any agreed outcome from ongoing (but largely stagnant) discussions at
the WTO level. (For a fuller discussion, see Sauvé 2002;
Adlung 2007; Poretti 2008.)
More progress has been made at the PTA level in opening up government procurement markets in services. This
has typically been achieved through negotiations in the
area of government procurement per se—as with the
WTO’s Government Procurement Agreement (GPA)—
rather than through services negotiations.6
The approach taken in PTAs is for the most part very
similar to that adopted in the WTO; that is, nondiscrimination among members within the scope of scheduled
commitments, and procedures to enhance transparency
and due process. PTAs whose members are all parties to the
GPA, such as EFTA and the Singapore–Japan FTA, specifically mention that the relevant GPA articles apply, and
most agreements concluded in the Western Hemisphere
basically replicate GPA disciplines at the regional level. In
contrast to the GPA, which applies in principle to purchases by both central and subnational governments, most
PTAs provide for binding government procurement disciplines at the national level only (OECD 2002c; see also
Dawar and Evenett, ch. 17 in this volume).
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Investment. A policy domain in which PTAs have
achieved considerable progress, while forward movement has stalled in the WTO, is that of investment rule
making. Most PTAs feature comprehensive disciplines on
the protection and liberalization of cross-border investment activity. There is scope in this area for investor-state
arbitration alongside WTO-like state-to-state dispute settlement, together with extensive liberalization commitments, most often brokered on a negative-list basis. Given
the central role assumed by investment as the most important mode of service supply, such developments are of
some significance for the operation of services markets
and for the promotion of more contestable entry conditions in them. (For a fuller discussion of the evolution of
international rules on investment, see Beviglia Zampetti
and Sauvé 2007.) The extent to which PTAs featuring
comprehensive investment norms might influence the
WTO’s evolving architecture of rules will very much
depend on prospects for crafting a multilateral regime
for investment. Any such agreement at the WTO level
would likely raise a number of intractable questions
regarding the scope of GATS—notably, its coverage of
commercial presence as a mode of supplying services.
Starting with NAFTA in 1994, a large and growing number of PTAs has shown how the treatment of investment
in services need not be distinguished from that in other
sectors subject to trade disciplines. The issue of preferential advances in investment rule making is taken up by
Miroudot, ch. 14 in this volume.
Rules of origin and denial of benefits. A final area of rule
making concerns rules of origin, which determine who
ultimately qualifies for preferential treatment under PTAs.
In services agreements, this matter is generally addressed
under provisions dealing with denial of benefits (see
Beviglia Zampetti and Sauvé 2007).
The literature on rules of origin has focused almost
exclusively on merchandise trade flows and hence on policies for determining the origin or nationality of tangible
products. Much less attention has been paid to the increasingly important issue of how to determine the origin of
producers, which is the primary concern of the study of
rules of origin in services trade and investment. The ability
to contest services markets often requires the physical presence of suppliers in the territory of consumers, either in the
form of individual services providers performing crossborder transactions on a temporary (contract) basis, or as
entities servicing a foreign market on the basis of a commercial presence in that market. Governments that are
signatories of trade and investment agreements may,
accordingly, need to ascertain whether suppliers originate

in other countries, with a view to extending or denying the
benefits foreseen under such agreements.
Experience shows that rules of origin for services and
investment can play a significant role in determining the
degree to which regional trading arrangements discriminate against nonmember countries, and hence the extent of
potentially costly trade and investment diversion. When
levels of protection differ among participating countries,
the effective preference granted to a trading partner will
depend on the restrictiveness of the applied rule of origin.
In the extreme, if one participant has a fully liberalized
market, the adoption of a liberal rule of origin by the other
participants can be likened to MFN liberalization because
services and services suppliers can enter or establish
themselves in the liberal jurisdiction and from there move
to, or service, the partner countries.
From an efficiency perspective, origin rules for services
should allow for third-country services suppliers, particularly those operating through a commercial presence (via
mode 3 entry) to take advantage of, and contribute to, the
benefits of an integrating area. Under a liberal rule of origin for services and investment aimed at ensuring that
established foreign operators are not mere shell companies
but conduct substantial business operations in the hostcountry market, third-country investors and service
providers can take full advantage of the expanded market
opportunities afforded by the creation of a PTA by establishing a commercial presence within the integration area.7
Not surprisingly, participants that seek to benefit from
preferential access to a protected market and deny benefits
to third-country competitors are likely to argue for the
adoption of restrictive rules of origin. This may be the attitude, in particular, of regionally dominant but nonglobally
competitive service providers toward third-country competition within a regionally integrating area.
The adoption of restrictive rules of origin is permissible
under GATS Article V:3, which allows PTAs concluded
between developing countries (South-South PTAs) to
restrict the benefits of integration to service suppliers that
are owned and controlled by citizens of the integrating
area. It is not clear whether such flexibility serves the
development interests of those that use the rules. Several
South-South PTAs, notably ASEAN, Mercosur, the Andean
Pact, and the FTAs between China and Hong Kong SAR,
China, and between China and Macao SAR, China, have
opted for a restrictive policy stance in this area.
The policy stance on rules of origin for services and
investment in a PTA can play an important role in promoting or inhibiting access to the most efficient suppliers
of services. In many services sectors, the most efficient (or
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most globally competitive) suppliers tend to be either
developed-country firms or firms originating outside an
integrating area. Accordingly, the adoption of rules of origin that restrict benefits to nationals of member states can
have detrimental effects by potentially locking integrating
partners into suboptimal patterns of production and consumption. This problem may be compounded, and may
generate longer-term deadweight losses, because many
services, particularly network-based services, involve significant location-specific sunk costs, such that first movers
(even if relatively inefficient) can exert long-term dominance and extract monopolistic rents. Then, a country
may be stuck with inferior suppliers for a long time even if
it subsequently liberalizes on an MFN basis. Indeed,
because of the importance of sunk costs in many services
industries, sequential entry (which preferential liberalization with restrictive rules of origin can easily promote)
can produce very different results from simultaneous
entry. If entry is costly, an incumbent may indeed be able
to deter entry, leading to greater market concentration
and a reduction in consumer welfare. (For a fuller discussion, see Mattoo and Fink 2002.) Some measure of solace
can be taken from the observation, confirmed in this
chapter’s sample of reviewed PTAs, that to date, most preferential agreements have adopted the most liberal rule of
origin for mode 3 suppliers, whereby any juridical person
incorporated in any party to an integration agreement and
conducting substantial business operations there receives
full treaty benefits.
Modalities of Liberalization: Negative-List versus
Positive-List Approaches
Two major approaches toward the liberalization of trade
and investment in services have been manifest in PTAs and
in the WTO: (a) the positive-list, or “bottom-up,” approach
(typically, a hybrid approach featuring a voluntary, positive
choice of sectors, subsectors, and modes of supply in which
governments are willing to make binding commitments,
together with a negative list of nonconforming measures to
be retained in scheduled areas), and (b) the negative-list, or
“top-down/list it or lose it,” approach. Although both
negotiating modalities can be made to produce broadly
equivalent liberalization outcomes, the two approaches
may generate qualitative differences that may be significant
from both a domestic and an international governance
point of view.8 Even though the debate over these competing approaches appears settled at the level of GATS, it is
useful to recall these differences because the issue is still
very much alive in the PTA context, and WTO members
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are contemplating the scope that may exist in the current
negotiations for making possible improvements to the
GATS architecture.
Under a GATS-like positive or hybrid approach to
scheduling liberalization commitments, countries agree
to undertake national treatment and market access commitments specifying (through reservations in scheduled
areas) the nature of treatment or access offered to foreign
services or foreign service suppliers.9 Countries retain
the full right to undertake no commitments. In such
instances, they are under no legal obligation to supply
information to their trading partners on the nature of discriminatory or access-impeding regulations maintained at
the domestic level.
A related feature of GATS that tends to be replicated in
PTAs that espouse a bottom-up or hybrid approach to liberalization is that countries have the possibility of making
commitments that do not reflect (i.e., are made below) the
regulatory status quo—a long-standing practice in tariff
negotiations that was replicated in a GATS setting.
The alternative, top-down approach to liberalization of
services trade and investment is based on the concept of
negative listing, whereby all sectors and nonconforming
measures are to be liberalized unless otherwise specified in
a transparent manner in reservation lists appended to an
agreement. Nonconforming measures contained in reservation lists are then usually liberalized through consultations or, as in GATS, periodic negotiations.
It is interesting to note that despite the strong opposition that such an approach generated when first mooted by
a few GATT contracting parties during the Uruguay
Round, the negative-list approach to services liberalization
has recently been adopted by a majority of PTAs covering
services that have been notified to the WTO. In the sample
of 55 PTAs under review in this chapter, 33 (60 percent of
the total) follow a negative-list approach.
First used (for trade in services only, in the absence of
an investment chapter) by Australia and New Zealand in
ANZCERTA, the approach was further developed by
Canada, Mexico, and the United States in NAFTA in
1994. Mexico has played a pivotal role in extending this
liberalization approach and similar types of services disciplines (i.e., right of nonestablishment) to other PTAs it
has signed with countries in South and Central America.10
The pattern has been replicated in PTAs signed between
Central and South American countries, on the one hand,
and Asian economies, on the other hand, particularly in
PTAs involving the region’s most advanced partners—
among them, Australia, Japan, Korea, New Zealand,
Singapore, and Taiwan, China.
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A number of distinguishing features of negative listing
can be identified. First, such an approach enshrines and
affirms the up-front commitment of signatories to an
overarching set of general obligations (subject to reservations). This is currently the case under GATS, primarily
with respect to the agreement’s provisions on MFN treatment (Article II, with scope for one-time exceptions)
and transparency (Article III). Most other disciplines
apply in an à la carte manner to sectors and modes of
supply on the terms inscribed in members’ schedules of
commitments.11
A second, and perhaps more immediately operational,
defining characteristic of negative listing lies in its ability to
generate a standstill—that is, to establish a stronger floor of
liberalization by locking in the statutory or regulatory status quo. Such an approach avoids the GATS pitfall of allowing a wedge to arise between applied and bound regulatory
or statutory practices.12 An important caveat concerns the
propensity of negative-list agreements to allow parties to
lodge reservations that preserve future regulatory freedom
in a manner analogous to unbound or nonscheduled commitments under GATS. Here again, and unlike GATS,
which yields no information on the nature of nonconforming measures retained in what are typically sensitive
sectors, negative-list agreements oblige signatories to reveal
the nature of existing nonconforming measures in such
reserved sectors.
The main governance-enhancing feature arising from
the adoption of a negative-list approach is thus the greater
level of transparency it can generate if adhered to properly.13 The information contained in reservation lists will
be important to prospective traders and investors, who
value the one-stop shopping attributes of a comprehensive
inventory of potential restrictions in foreign markets.
Such an inventory is also likely to benefit home-country
negotiators, assisting them in establishing a hierarchy of
impediments to tackle in future negotiations. This information can in turn lend itself more easily to formula-based
liberalization—for instance, by encouraging members
to agree to reduce or progressively phase out “revealed”
nonconforming measures that may be similar across countries, such as quantitative limitations on foreign ownership
in selected sectors (see Sauvé 1996).
The production of a negative list may also help generate
a useful domestic policy dialogue between the tradenegotiating and regulatory communities, thereby encouraging countries to perform a comprehensive audit of existing
trade- and investment-restrictive measures, benchmark
domestic regulatory regimes against best international
practices, and revisit the rationale for, and the most efficient means of, satisfying domestic policy objectives.14

A further liberalizing feature found in a number of
PTAs using a negative-list approach to liberalization consists of a ratchet mechanism (table 12.2), whereby any
autonomous liberalization measure undertaken by a PTA
member between periodic negotiating rounds is automatically reflected in that member’s schedule of commitments
or lists of reservations. A provision of this kind typically
aims at preventing countries from backsliding with respect
to autonomously decreed policy changes. It may also provide negotiating credit for autonomous liberalization by
developing country members, an issue currently under discussion in the GATS context.
Such ratchet provisions are found in many South-South
PTAs covering services in the Western Hemisphere. For
instance, Article 10 of the Andean Community’s Decision
439, on services, applies to all new measures adopted by
member countries that affect trade in services and does not
allow for the establishment of new measures that would
increase the degree of nonconformity or fail to comply
with the commitments contained in Article 6 (market
access) and Article 8 (national treatment) of the decision.
Article 36 of the CARICOM Protocol, another status quo
or standstill provision, prohibits members from introducing any new restrictions on the provision of services in the
community by CARICOM nationals.
A provision of this type can exert positive effects on the
investment climate of host countries by signaling to foreign
suppliers the host countries’ commitment not to reverse
liberalization (see Hoekman and Sauvé 1994; Stephenson
2001c). Such credibility-enhancing provisions may be
especially important for smaller countries that often find it
difficult to attract larger doses of foreign direct investment.
A recent comprehensive review of East Asian PTA commitments in services suggests that some qualification is
required to the common belief that negative listing inherently yields greater transparency (see Fink and Molinuevo
2007). Some agreements that use negative listing provide a
clearer road map of existing regulatory impediments, but
others fall short of the expected transparency because, as
noted above, they use sweeping sectoral or mode-specific
carve-outs or exclude entire categories of measures, such as
subnational measures.15
Evidence on the impact of negative listing on induced
levels of liberalization is also mixed. Some parties have
concluded hybrid-list agreements that achieve greater liberalization than their negative-list agreements with other
partners. For example, Singapore’s positively listed commitments in its PTA with Japan provide significantly
greater coverage than its negatively listed commitments in
its PTA with Australia. There is little doubt, however, that
when done properly, negative-list agreements may yield
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Table 12.2. Negotiating Approaches in Services Trade
Main features
General description

GATS-like (hybrid approach)

Negative-list approach

Schedule of commitments positively lists sectors,
subsectors, and modes of supply in which
commitments on market access, national
treatment, and any additional commitments
are undertaken and negatively lists any
nonconforming treatment or measures
retained therein.

Free trade and investment in services are
assumed unless specific existing measures are
inscribed in reservation lists indicating the
sector, subsector, industrial classification,
nature of the treaty provision that is violated,
description of the measure in question, and
nature of the measure’s nonconformity with
regard to specific treaty provisions.
List or lose: all nonconforming measures not
notified at the moment of a PTA’s entry into
force are automatically bound as “free”
(signatories lose the right to invoke
nonconforming measures that are not
inscribed in their lists of reservations on an
agreement’s entry into force).

A la carte liberalization: members retain the right
to choose sectors, subsectors, and modes of
supply in which they are prepared to undertake
legally binding market access, national
treatment, and any other additional
commitments.
Locking in of regulatory
status quo

Not guaranteed unless otherwise specified.
Members are typically allowed to schedule
commitments below the regulatory status quo,
regardless of the level of market openness
flowing from existing domestic regulatory
measures.

Generally guaranteed.

Transparency

Generally more limited, as signatories retain the
flexibility not to schedule commitments or to
schedule commitments below the regulatory
status quo.

Generally greater, given focus on reserving
existing nonconforming measures, but some
agreements allow signatories to lodge
sweeping reservations (e.g., all
nonconforming measures that exist at the
subnational level).

Scope for introducing future
nonconforming
measures

Can be secured either by omitting a sector,
subsector, or mode of supply from a
member’s schedule of commitments or by
scheduling an unbound commitment.
No information on the nature of
nonconforming measures is generated in
nonscheduled or unbound sectors,
subsectors, or modes of supply.

Specific annexes allow signatories to a negative
list PTA to retain future policy flexibility in
sectors, subsectors, and modes of supply.
These become the GATS equivalent of
unbound measures. Parties are normally
required to describe the current level of
nonconformity prevailing in such reserved
areas.

Ratchet mechanism

None.

Many negative-list PTAs feature a ratchet
provision aimed at ensuring that any
autonomous measure of a liberalizing nature
enacted after a PTA’s entry into force or,
where envisaged, between periodic
negotiating rounds, becomes the liberalizing
party’s commitment under the PTA, with
market-opening benefits automatically
extended to PTA partners on an MFN basis in
the case of plurilateral PTAs.

Source: Authors’ compilation.
Note: GATS, General Agreement on Trade in Services; MFN, most favored nation; PTA, preferential trade agreement.

important benefits in regulatory transparency and lockingin of the regulatory status quo.
Two potential pitfalls arising from the use of negative
listing can be identified. First, such an approach may be
administratively burdensome, particularly for developing
countries. The burden may be mitigated by allowing for
progressivity in the completion of members’ negative lists
of nonconforming measures.16 The costs of compliance

must also be weighed against some of the benefits in
governance and best regulatory practices described
above. A second concern is that the adoption of a negative list implies that governments ultimately forgo the
right to introduce discriminatory or access-impairing
measures in the future—even in sectors that do not yet
exist or are not regulated at the time of an agreement’s
entry into force.
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To assuage the latter concerns while promoting the
transparency-enhancing properties associated with the use
of negative listing, a suggestion has been made that countries be encouraged (possibly in the WTO context) to
exchange comprehensive and nonbinding lists of nonconforming measures—something that has been done in the
Andean Community and is being considered for Mercosur.
(See Sauvé and Wilkie 2000 for a fuller description of such
a proposal.)
In an important new development along the above
lines, exemplified in the most recent Japanese PTAs, negotiators have sought to combine the best properties of negative and hybrid listing. Recent Japanese PTAs maintain a
GATS-like hybrid approach to scheduling, preserving the
right of countries to pick and choose those sectors, subsectors, and modes of supply in which they desire to make
commitments. The country’s PTAs balance this flexibility
with the twin obligations of scheduling the regulatory status quo (to prevent members from offering less access than
currently exists) and exchanging nonbinding lists of nonconforming measures, to promote greater regulatory transparency. The economic partnership agreement between the
EU and CARIFORUM takes a similar approach by allowing
parties to schedule status quo commitments on a GATS
basis. (For a fuller discussion, see Sauvé 2009; Sauvé and
Ward 2009b; Marconini and Sauvé 2010.)
PTAs have become more flexible, and important variations are being introduced, depending on the negotiating
partners. For instance, Japan’s PTAs with Indonesia,
Malaysia, the Philippines, and Thailand have been conducted along positive-list lines, while those with Chile and
Switzerland take a negative-list approach. PTAs increasingly mix positive- and negative-list approaches within the
same agreement. Recourse to negative listing is particularly pronounced in the investment area. Some agreements use both approaches, depending on the sector or
mode of supply (e.g., positive listing for cross-border
trade and negative listing for commercial presence, or negative listing for banking services and positive listing for
insurance services).
Assessing the Depth of Preferential
Liberalization in Services Trade
The depth of services liberalization varies considerably
across PTAs, with notable differences across sectors, modes
of supply, and approaches to scheduling commitments
(i.e., hybrid versus negative-list approaches), as well
as across country groups (North-North, North-South, and
South-South) and partner pairings. This chapter does
not attempt a comprehensive assessment of the market-

opening advances achieved in services-related PTAs across
the sample of agreements under review, but it does draw on
a number of important recent contributions to the literature to offer stylized facts about the WTO+ nature of PTAs
in services trade.
Sequencing
Preferential market opening in services rarely, if ever, predates preferential talks in goods trade. Countries that
engage in services-related PTAs either conduct such negotiations alongside merchandise trade negotiations in a
manner analogous to the WTO’s single undertaking
approach or pursue services talks sequentially once a PTA
in goods trade has been agreed.17 The latter approach is
more common among South-South PTAs, whereas agreements involving members of the Organisation for Economic Co-operation and Development (OECD) typically
espouse the single undertaking route.
Countries preferring sequential liberalization may wish
to test the waters in goods trade first, raising comfort levels
with new trading partners. They may also wish to limit the
scope for bargaining across several policy areas that takes
place in WTO-type negotiations, although that choice may
well constrain negotiations, given the narrowness of the
resulting negotiating remit. Sequential liberalization may
also allow partners to identify key services inputs and
address potential services sector bottlenecks holding back
trade in manufactured products or primary commodities.
The greater degree of liberalization achieved to date under
North-South PTAs, particularly those based on a negativelist approach, helps explain why PTAs predicated on a single undertaking approach have tended to attain greater
levels of market opening.
The fact that PTAs have achieved significant progress in
market-opening terms when compared with GATS should
come as no surprise when one considers that the WTO
commitments under GATS were brokered in the early
1990s—in the case of telecommunications and financial
services, where the most progress was made, in 1997. By far
the greatest number of services-related PTAs postdates the
entry into force of GATS. Such agreements have taken
advantage of the rising comfort levels afforded by the pedagogical journey undertaken during the Uruguay Round,
the increased services-specific trade-related technical assistance dispensed at both the multilateral and PTA levels
in the post–Uruguay Round period, and the far-reaching
degree of unilateral liberalization in services markets that
characterized the period and which the WTO-GATS has
not yet been able to catch up with and consolidate. A more
analytically meaningful comparison would thus be one
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Note: ANZCERTA, Australia–New Zealand Closer Economic Relations Trade Agreement; ASEAN, Association of Southeast Asian Nations; CACM, Central American Common Market; CAFTA, Central America Free Trade
Agreement; CARICOM, Caribbean Community; CARIFORUM, Caribbean Forum of African, Caribbean, and Pacific (ACP) States; EFTA, European Free Trade Association; EU, European Union; GATS, General Agreement on Trade
in Services; GCC, Gulf Cooperation Council; Mercosur, Southern Cone Common Market (Mercado Común del Sur); NAFTA, North American Free Trade Agreement.
a. Except for CACM (construction services), excludes air transport, and in certain cases, maritime cabotage (transport of goods or passengers between two points in the same country by a vessel registered in another country).
b. Colombia, Mexico, and República Bolivariana de Venezuela.
c. The Northern Triangle countries are El Salvador, Guatemala, and Honduras.
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Services

between the level and nature of PTA commitments and of
negotiating offers made by WTO members in the ongoing
Doha Development Agenda (DDA).
Comparison with the WTO
Today’s PTAs may have taken services liberalization further than the situation prevailing at the end of the last
round of multilateral negotiations, but there are marked
differences in outcomes that bear noting, Using a sample
of 28 PTAs concluded among 29 WTO members, Roy,
Marchetti, and Lim (2008) identify differences in the
level of commitments scheduled under GATS for modes 1
(cross-border supply) and 3 (commercial presence) and
those flowing from GATS offers made, as of January 2008,
under the Doha Development Agenda or included in PTAs.
In computing sector coverage, the authors look at the best
commitments undertaken by each country in any of its
agreements. The results are summarized in figure 12.3.
Figure 12.3 shows that the average level of subsectors
bound in the prevailing GATS schedules is rather low
(31 percent for mode 1 and 44 percent for mode 3), reflecting the caution that characterized the first-ever multilateral
negotiation in the services field. The figure further reveals
that DDA offers have not modified this landscape in a
dramatic fashion; mode 1 increases 7 percentage points, to
38 percent, and mode 3 gains 9 percentage points, to
53 percent. The value added of PTAs is significant. For
mode 1, coverage is 73 percent, on average—almost double

Figure 12.3. Sectoral Coverage of PTAs and of
GATS Offers and Schedules, Selected Countries

average percentage of subsectors
committed by countries reviewed

100
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GATS

Source: Roy, Marchetti, and Lim 2008.
Note: GATS, General Agreement on Trade in Services; PTA, preferential
trade agreement.
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that achieved by the latest DDA offers. For mode 3, it
reaches 85 percent, almost double the average proportion
of sectors covered by existing GATS commitments and
significantly higher than what has been offered in the DDA
to date.
The study by Roy, Marchetti, and Lim (2008) of the
WTO+ nature of PTA commitments regarding mode 3
(commercial presence)—by far the most important
means of accessing services markets—reveals significant
variance across country groupings (table 12.4). Despite
the considerable diversity in additional sectoral coverage
for individual countries, PTAs are found to go beyond
existing GATS commitments and DDA offers across all
country groupings. The PTA-induced jump in sectoral
coverage for developing countries is much larger than for
developed countries, which had higher sectoral coverage
levels to start with under their GATS schedules.
Table 12.4 further highlights sizable differences in
mode 3 liberalization patterns between agreements pursuing
hybrid and negative-list approaches to liberalization, with
far greater commitments scheduled under the former. It
also shows that PTAs conducted along North-South lines
achieve deeper liberalization than those involving SouthSouth partnerships. Such a result is broadly commensurate
with the continued dominance of OECD countries in
world services trade and investment, even as a growing
number of developing countries are fast acquiring significant levels of comparative advantage across a wide range of
sectors. The findings may also confirm the superior negotiating leverage that large countries have in preferential confines relative to what is possible at the WTO level.
Several PTAs, particularly (but not only) those negotiated along South-South lines, show a tendency to deepen
liberalization commitments only marginally beyond the
GATS. This raises serious questions about the agreements’
very rationale, all the more so when signatories resort to
the GATS framework for rule-making purposes without
attempting to craft new or PTA-specific rules to govern
services trade and investment among themselves.18
A factor that clearly influences the level of commitments undertaken in services-related PTAs is the economic
importance of the trading partners involved. Marchetti and
Roy (2008) and Roy, Marchetti, and Lim (2008) show how
the United States invariably secures from its trading partners greater commitments than those the same countries
are willing to undertake in PTAs with other trading partners, including OECD countries. Marchetti and Roy
(2008) argue that such a finding can be traced to a mix of
political influence and foreign policy factors and to the
relative importance of the U.S. market for its trading partners’ key goods exports, as in the cases of the Central
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Table 12.4. Average Percentage of Subsectors Subject to Market Access Commitments on Mode 3, Selected Country Groupings
(percent)
Item
All
Developing countries
Developed countries
Hybrid listing
Negative listing
U.S. PTA partner
Non-U.S. PTA partner

GATS

With GATS DDA offer

With PTA

Difference from best
WTO treatment

44
36
67
57
37
30
56

53
46
74
66
47
39
66

85
86
82
69
93
93
76

32
40
8
3
46
54
10

Source: Adapted from Roy, Marchetti, and Lim 2008.
Note: DDA, Doha Development Agenda; GATS, General Agreement on Trade in Services; PTA, preferential trade agreement; WTO, World Trade
Organization.

American countries, the Dominican Republic, and the
Andean countries.
Sectoral and modal patterns. Turning to sectoral patterns
of liberalization, the available empirical evidence attests to
significant WTO+ advances across the full range of traded
services. Using an index that ranks scheduled commitments on a scale from 1 to 100, Marchetti and Roy (2008)
show how PTAs have registered far-reaching advances in
comparison with GATS commitments and DDA offers
across all sectors (see table 12.5). These include sectors that
have attracted fewer commitments and DDA offers under
GATS, such as audiovisual services, as well as those that
have generally proved more attractive in a multilateral setting, including computer, tourism, and telecommunications services.
With the notable exception of land transport issues,
where physical proximity stands out as a determinative
trade-facilitating feature driving cross-border liberalization,
PTAs continue to encounter resistance in opening up those
services sectors that have proved difficult to address at the
multilateral level. Thus, most PTAs tend to exclude from
their coverage the bulk of air transport services (with the
notable exception of the EU for intra-EU traffic), as well as a
broad swath of public services.
Relatively limited progress—although still WTO+ in
most areas—has similarly been achieved in PTAs in sectors in which particular policy sensitivities arise, such as
maritime transport, audiovisual services, energy, and, to
some extent (though more so for some countries than
others), the movement of services suppliers. Other sectors
that generally fit this overall pattern include postal and
courier services (but not express delivery) and health and
education services.
By contrast, PTAs have proved useful settings in which
to advance liberalization prospects in market segments

Table 12.5. GATS Commitments, GATS DDA Offers, and
“Best” PTA Commitments for All Members Reviewed,
Selected Sectors
(scale: 1–100)
Sector
Professional
Computer
Postal and courier
Telecommunications
Audiovisual
Construction
Distribution
Education
Environment
Financial
Health
Tourism
Maritime
Rail
Road
Auxiliary transport

GATS

GATS DDA offers

PTAs

30
55
14
51
17
40
32
18
20
36
8
51
12
14
16
21

39
74
20
58
20
46
41
25
30
40
11
61
23
20
18
24

67
93
53
80
50
75
76
57
62
53
34
83
57
52
56
58

Source: Marchetti and Roy 2008.
Note: DDA, Doha Development Agenda; GATS, General Agreement on
Trade in Services; PTA, preferential trade agreement. Scores for modes
1 and 3 are combined. PTA data are based on the best (most liberalizing)
PTA commitments.

characterized by rapid technological and commercial
change. A prominent example is e-commerce (digital
trade), which encompasses a broad range of business and
information technology (IT)–related services and which
was not yet a commercial reality at the time of the Uruguay
Round (see box 12.3).
Market-opening advances are also notable in sectors in
which new post–Uruguay Round proliberalization constituencies have emerged that seek to use trade agreements
to secure expanded opportunities in world markets. This
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Box 12.3. PTAs and Digital Trade
Increasingly, preferential trade agreements (PTAs) acknowledge the growing cross-border electronic delivery of services and
digital products (e.g., software) by incorporating trade rules for e-commerce. A nonbinding e-commerce chapter in the
U.S.–Jordan PTA of 2000 was followed by the first legally binding U.S. e-commerce chapter in bilateral trade agreements—in the
2003 free trade agreement (FTA) between the United States and Singapore—and by a further flurry of U.S.-led bilateral PTAs
incorporating e-commerce chapters subject to dispute settlement provisions.
The trend has spread, and PTAs between Singapore and Australia, Thailand and Australia, India and Singapore, and other
parties contain digital trade rules. Other PTAs—the Maghreb Arab Union and agreements between, among others, India and
Thailand, Japan and Mexico, Japan and the Association of Southeast Asian Nations (ASEAN), India and ASEAN, and China and
ASEAN—contain binding and nonbinding pledges related to information and communication technology (ICT) and e-commerce,
as do trade-related statements by Asia-Pacific Economic Cooperation (APEC) and other cooperation agreements. PTAs thus
function as a laboratory for digital trade rules, with a demonstration effect that is potentially useful for future multilateral or other
preferential trade negotiations.
Digital products. E-commerce chapters of PTAs that follow the U.S. model formalize a definition of digital content products;
confirm the applicability of World Trade Organization (WTO) rules to e-commerce and the applicability of provisions on cross-border
trade in services to electronically supplied services; ensure a zero-duty rate on the content of digital trade; and provide for
nondiscriminatory and most favored nation (MFN) treatment for digital products such as music, films, and software (see table 12.1).
Interestingly, from the point of view of rules of origin, in this template digital products, to benefit from nondiscrimination or MFN,
must not be fully created in and exported by a contracting party of the PTA.
Electronic trade in chapters on cross-border trade in services. The cross-border trade in services chapters of newly agreed U.S.-led
PTAs also innovate to the benefit of the digital delivery of services. These PTAs use a negative-list approach to schedule services
trade commitments. Assuming that no reservations are made, this top-down approach guarantees that narrow or outdated
classification schemes and uncertainties relating to the mode of delivery do not limit the applicability of commitments to digitally
delivered services. Importantly, the PTAs specify that “neither Party may require a service supplier of the other Party to establish or
maintain a representative office or any form of enterprise, or to be resident, in its territory as a condition for the cross-border
supply of a service.” MFN exemptions are ruled out. Again the devil is in the details, in the form of specified nonconforming
measures. (For example, in the case of U.S.-led PTAs, U.S. state-level regulations are sometimes listed as exceptions.) On the side
of services rules, the PTAs introduce strengthened transparency requirements, sector-specific mutual recognition annexes (e.g., for
professional services), and binding rules on domestic regulation useful for digital trade.
“Deep” digital trade rules. Two other developments in PTAs foster digital trade rules:
• Nonbinding joint understandings on e-commerce calling for liberal digital trade principles and rules that foster the diffusion of ICT
and e-commerce. A number of PTAs spell out a cooperation agenda on various aspects of the information society—in particular,
in areas such as telecommunications policy, ICT standards and conformity assessments, interconnection and interoperability
issues, cybersecurity, electronic signatures, the balance between privacy protection and the free cross-border flow of information,
intellectual property rights, and consumer confidence in e-commerce.
• Incorporation of “deep integration” digital trade principles as an integral component of bilateral trade agreements, with digital trade
sometimes subject to dispute settlement provisions. Such deep digital trade provisions may relate to, for example, domestic
regulation, transparency, consumer protection, data protection, authentication and digital signatures, and paperless trading.
Source: Wunsch-Vincent 2008.

is notably the case for express delivery services, which feature prominently in a number of recent PTAs. Similarly,
many recent PTAs, including South-South agreements,
are giving greater attention to new areas of financial
services such as asset management and financial services
delivered through electronic means; to trade in some
segments of higher education and related services (e.g.,
vocational training and educational testing); and to the
wellness industry situated at the interface of tourism and
health services.
In some cases, market-opening advances rest on a complementary set of new disciplines. Such a trend is most
visible in the field of investment, where PTAs have
achieved significant forward movement over the WTO. It
is also notable in the area of procurement liberalization.
A further example of the close nexus between market

opening and novel (procompetitive) rule making can be
found in the tourism sector, where the EPA between
the EU and CARIFORUM recently blazed a new trail (see
box 12.4). It is possible that many such advances could be
replicated at the WTO level in the Doha Round or beyond,
all the more so as most of them are being actively discussed
in ongoing negotiations under the GATS and have been the
object of collective requests advanced by various coalitions
of like-minded WTO members.
The sectoral patterns of PTA-induced market opening
in services trade described above appear to hold at the
regional level. This is evidenced, for instance, in the work
of Fink and Molinuevo (2007), which offers an aggregated
measure of the GATS+ nature of market-opening commitments in a sample of service-related PTAs concluded
among Asian countries (see figure 12.4). Such findings
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Box 12.4. Tourism Liberalization in the EU–CARIFORUM EPA
The tourism sector stands out as one in which developing countries possess clear comparative advantages in services trade.
Accordingly, several developing-country governments have for some time been clamoring for provisions in trade agreements
dedicated to the sector and its specificities. Such calls led, in the course of the World Trade Organization (WTO) Doha Round of
trade negotiations, to the formulation of a draft annex to the General Agreement on Trade in Services (GATS) covering tourism
services and to a collective request sponsored by a majority of developing-country members of the WTO, several of them in the
Caribbean region. The collective inability of WTO members to complete the Doha Round has so far stymied progress in this area.
Not surprisingly, proponents of tourism trade liberalization have taken their case to subsidiary settings.
The precedent set in the EPA between the European Union (EU) and the Caribbean Forum of African, Caribbean, and Pacific
(ACP) States (CARIFORUM) is likely to influence the treatment of tourism in other PTAs involving developing countries, as well as at
the WTO level.
Initially, CARIFORUM members had proposed the inclusion of a distinct tourism annex in the EPA. The origin of this initiative
seems to have been the WTO Doha Round proposal submitted in 2001 by several Latin American and Caribbean countries. That
proposal was the inspiration for the draft text on tourism formulated by the Caribbean Hotel and Tourism Association and adopted
by the Caribbean Regional Negotiation Machinery in the EPA context.
Mutual recognition. On the question of the negotiation of a mutual recognition agreement (MRA) for tourism service providers,
the EPA states, in Article 114, that “the Parties shall co-operate towards the mutual recognition of requirements, qualifications,
licenses or other regulations in accordance with Article 85 . . .” Article 85, which deals with mutual recognition in general, reaffirms
the parties’ right to require that natural persons possess the necessary qualifications or professional experience (or both) to supply
covered services. It also commits the parties to encourage the relevant professional bodies in their respective territories to jointly
develop and propose recommendations on mutual recognition to the CARIFORUM–EU Trade and Development Committee to
determine the criteria to be applied by the parties for the authorization, licensing, operation, and certification of investors and
services suppliers. Tourism is identified, in Article 85(3), as one of the priority sectors for the development of mutual recognition
arrangements under the agreement. The EPA specifically mandates the EU and CARIFORUM to encourage the relevant professional
bodies in their territories to start negotiations three years after the EPA’s entry into force in order to jointly develop and propose
recommendations on mutual recognition; this represents a hortatory, or “best-endeavors,” commitment.
Competition policy disciplines. An important element of the Doha Development Agenda proposal which the Caribbean Hotel and
Tourism Association retained in its EPA draft was the creation of a competitive safeguard for tourism. The inclusion of disciplines on
anticompetitive practices was of key importance to CARIFORUM states because the global tourism industry is characterized by
vertically integrated market structures and consolidated distribution channels controlled by a limited number of large international
players, many of them based in the EU. Specifically, in accordance with the chapter dealing with competition policy, Article 111 of
the EPA commits the parties to maintain or introduce measures designed to prevent suppliers from materially affecting “the terms
of participation in the relevant market for tourism services by engaging in or continuing anti-competitive practices, including, inter
alia, abuse of dominant position through imposition of unfair prices, exclusivity clauses, refusal to deal, tied sales, quantity
restrictions or vertical integration.” The EPA provision on the prevention of anticompetitive practices, unlike other provisions on the
tourism sector, is legally binding.
Trade-related capacity building. The EPA’s treatment of tourism services features distinct development cooperation provisions, in
contrast to other sectors, where such issues are addressed generically. The EPA contains an explicit commitment by the EU to help
advance the tourism sector in the CARIFORUM states, as well as a nonexhaustive list of specific areas in which the parties agree to
cooperate. Among these areas are capacity building for environmental management and the development of Internet-based
marketing strategies for small and medium-size tourism enterprises. Also included is the upgrading of national accounts systems
with a view toward facilitating the introduction of tourism satellite accounts (statistical instruments for analyzing the economic
importance of tourism) at the regional and local levels.
Source: Sauvé and Ward 2009b, 2009c; World Trade Organization, “Communication by Bolivia, Dominican Republic, Ecuador, El Salvador, Honduras,
Nicaragua, Panama, Peru, and Venezuela: Draft Annex on Tourism,” S/CSS/W/107, September 26, 2001.

reveal that although GATS+ advances are significant across
all sectors, they are particularly noticeable in the areas of
business services (reflecting the emergence of digital trade,
e-commerce, and the outsourcing revolution in services);
distribution; and education, health, and transport services—
all areas that proved difficult in the WTO context during
the Uruguay Round and in the more recent context of the
Doha Development Agenda.
Less progress, relatively, has been seen in Southeast Asian
PTAs in areas such as telecommunications and financial
services. These are precisely the sectors in which GATS

negotiations have to date been most successful. Perhaps the
GATS advances lessened the scope or the perceived need for
significant new advances in PTAs.
Using the Fink-Molinuevo methodology and applying
it to the four largest members of CARIFORUM in the context of the EPA with the EU, Sauvé and Ward (2009b) reveal
a broad pattern of WTO+ or WTO-extra advances arising at
the preferential level (see annex figures 12A.1–12A.4 ).
The East Asian PTA experience described in Fink and
Molinuevo (2007) confirms the partial, incremental
nature of market opening in services trade. This feature
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Figure 12.4. GATS+ Advances in East Asian PTAs with Services Provisions, by Sector
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Source: Fink and Molinuevo 2007.
Note: GATS, General Agreement on Trade in Services; PTA, preferential trade agreement. “Partial” and “full” refer to the degree of market opening.

is particularly apparent when commitments are analyzed
on a modal basis (see figure 12.5). On the positive side,
the most significant GATS+ advances in East Asian PTAs
relate to the two modes of supply likely to generate the
strongest developmental returns. These are mode 4
(movement of natural persons), the least committed of
all modes under GATS, and mode 3 (commercial presence), the most committed of the modes subject to GATS
bindings, and the principal means through which services are traded internationally. This outcome is not
entirely surprising, given the reluctance of countries to
contemplate mode 4 liberalization on an MFN basis in
the WTO.19

As in other preferential settings and at the WTO level, less
progress has been made in East Asian PTAs on mode 1 (crossborder supply) than mode 3 (commercial presence). This
difference reflects the generally greater caution shown
toward transactions that many host countries feel they cannot regulate, or at least, not easily.
Evidence of iterative learning by doing. The relationship
between PTAs and the WTO is not unidirectional in character but involves iterative, two-way interaction between
the two layers of trade governance in ways that can inform
subsequent patterns of rule making and market opening
at both levels. Examples of such interaction are notably
found in areas in which WTO jurisprudence has clarified
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Figure 12.5. GATS+ Advances in East Asian PTAs with Services Provisions, by Mode
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Source: Fink and Molinuevo 2007.
Note: GATS, General Agreement on Trade in Services; PTA, preferential trade agreement. “Partial” and “full” refer to the degree of market opening. Modes
are defined as follows: mode 1, cross-border supply of services; mode 2, consumption abroad; mode 3, commercial presence; mode 4, movement of natural
persons.

or interpreted the scope of key provisions governing services trade that are typically found both in the WTO-GATS
and in the services and investment chapters of PTAs. Baptista Neto (2009), for instance, has found evidence of
NAFTA-minus treatment of recreational services in U.S.
reservation lists following the decision by the WTO’s Dispute Settlement Body and Appellate Body (DSB and AB)
concerning online gambling (United States–Gambling
Services). Similarly, the most recent DSB and AB decisions
in the China–Publications and Audiovisual Products dispute have prompted some observers to note the need for
China to adjust its future PTA commitments with a view
to ensuring the preservation of adequate policy space
within which to pursue cultural policy objectives (Chen
and Shi 2011).
Coexistence of hard- and soft-law provisions. A final,
salient, trend that emerges from the most recent generation
of PTAs and that has both rule-making and market-opening

dimensions is the increasing reliance, particularly in agreements brokered by the EU, on nonbinding provisions
embedded in PTAs alongside treaty provisions that are
legally binding and enforceable. Advances of this type
reflect the ever-broadening remit of trade rule making and
the commensurate desire of parties to assign to regulatory
cooperation a number of trade- and investment-facilitating
roles. For various reasons, such PTA advances may well be
limited to preferential settings and may encounter difficulties in being agreed in the WTO. This may notably be the
case when parties harbor concerns over MFN-induced
free riding, when particular policy sensitivities arise at the
WTO level that can be contained or addressed in a PTA setting, or when parties may simply not desire binding and
enforceable obligations. Cultural cooperation appears to
correspond to the former category of policy domains,
while aid for trade and its design in the services field likely
falls more within the latter category (see box 12.5).
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Box 12.5. Cultural Cooperation and Aid for Trade in the EU–CARIFORUM EPA
Cultural cooperation
A novel feature of the economic partnership agreement (EPA) between the European Union (EU) and the Caribbean Forum of
African, Caribbean, and Pacific (ACP) States (CARIFORUM) is its inclusion of a protocol on cultural cooperation between the parties.
The protocol establishes a clear precedent for addressing matters relating to cultural industries within preferential trade agreements
(PTAs), laying the basis for the incorporation of similar provisions in other EPAs. The inclusion of language on cultural cooperation
matters marks a significant evolution in EU attitudes toward the subject in a trade policy context. Earlier, the EU had tried to
preserve maximum policy autonomy toward cultural industries by eschewing any commitments in trade agreements and, in the
case of the Doha Development Agenda (DDA), by refusing to direct negotiating requests to its trading partners or to entertain
offers in response to requests by trading partners. The advances made in the protocol respond to CARIFORUM members’ strong
offensive interests in this area, notably the music industry.
The EPA protocol establishes a framework within which the parties can work together to facilitate exchanges of cultural
activities, goods, and services, as well as the movement of artists and other cultural professionals, and to improve cinematographic
cooperation. The protocol can be viewed as the first concrete response to Article 16, on preferential treatment, of the United
Nations Educational, Scientific, and Cultural Organization (UNESCO) Convention on the Protection and Promotion of the
Diversity of Cultural Expressions. According to CARIFORUM officials, the conclusion of the coproduction agreements called for
under the protocol will enable Caribbean audiovisual producers to access new sources of funding for creative projects. Given the
EU’s long-standing sensitivities in the audiovisual sector, the protocol likely comes as close to opening new market access
opportunities as the EU’s EPA partners could have hoped, without actually resulting in new liberalization commitments on national
treatment or market access.
Aid for trade
The cooperation elements of the EU–CARIFORUM EPA reflect the desire of EU members to infuse the agreement with a concrete
development dimension. In so doing, the EPA charts useful new territory at a time when the multilateral community is struggling to
give operational meaning to the concept of aid for trade.
The EPA text does not contain explicit language on the level of development financing to be made available overall, nor does it
spell out the specific issues and sectors subject to coverage by the agreement. These omissions have sparked much criticism
throughout the CARIFORUM region over the allegedly unbalanced nature of the agreement, in that its development provisions
remain somewhat abstract and not legally enforceable, while its liberalization commitments are up front, legally binding, and
enforceable. Responding to such critiques, the Caribbean Regional Negotiating Machinery (CRNM), which led the negotiations on
the CARIFORUM side, cautioned that “any perceptions about the EPA’s practical deficiencies with respect to the treatment of
development and development cooperation and assistance should first be tempered by the recognition that as a trade agreement,
the EPA should not be perceived to be the primary vehicle through which development may be achieved.” Rather, it should be
considered “one strategic instrument in a range of economic development strategies.”
According to the Joint Declaration on Development Co-operation, which is annexed to the EPA and constitutes an integral part
of it, a package of 165 million euros has been set aside for the six years following the agreement’s entry into force to fund activities
that are identified and rank-ordered in the Caribbean regional indicative plan. In addition to funding for that plan, each
CARIFORUM state will receive funds for its national indicative plans (NIP); two priority projects must be identified for such additional
funding. The Dominican Republic and Jamaica announced that they would be using some of the financing under their respective
NIPs for purposes of EPA implementation.
The minimum cost of implementing the EPA’s provisions on investment, trade in services, and e-commerce and of addressing
capacity constraints at the national and regional levels has been estimated at 15.6 million euros. The constraints identified include
insufficient numbers of specialists and experts; limited human resources within both public and private sectors; the absence of an
organized services sector body through which stakeholders can be mobilized; general absence of infrastructure; and inadequacy of
financial resources. Key tasks include building regulatory capacity, overcoming information asymmetries to assist CARIFORUM firms
and entities in identifying business opportunities in the European market, and developing productive capacity in goods and cultural
services.
Specific technical assistance efforts are to be directed at the following objectives: (a) improving the ability of CARIFORUM
service suppliers to gather information on and to meet EU members’ regulations and standards; (b) increasing the export capacity
of local services suppliers; (c) facilitating interaction and dialogue between services suppliers in both parties; (d) addressing quality
and standards in those areas in which the CARIFORUM states have undertaken commitments; (e) developing and implementing
regulatory regimes for specific services at the CARIFORUM level and in the signatory CARIFORUM states; (f) establishing
mechanisms for promoting investment and joint ventures between service suppliers of the parties; and (g) enhancing the
capacities of investment promotion agencies in CARIFORUM states.
Source: Sauvé and Ward 2009b. The quotation from the CRNM is from RNM Update 0802, http://www.crnm.org/documents/updates_2008/
rnmupdate0802.htm (accessed April 19, 2008). The information on costs is from CARICOM Secretariat 2008, 10, and the listing of objectives
is from CARICOM Secretariat 2008, Article 121 (2).
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Annex

Annex Table 12A.1 (continued)
Agreement

Annex Table 12A.1. Preferential Trade Agreements (PTAs)
That Include Provisions on Trade in Services
Agreement
ANZCERTA (S)
ASEAN–China (S)
CARICOM (S)
EFTA (S)
Mercosur (S)
Australia–Chile
Brunei Darussalam–Japan
CAFTA–DR
Canada–Chile
Canada–Peru
Chile–Colombia
Chile–Costa Rica (Chile–Central America)
Chile–El Salvador (Chile–Central America)
Chile–Japan
Chile–Mexico
China–Hong Kong SAR, China
China–Macao SAR, China
China–New Zealand
China–Singapore
Costa Rica–Mexico
EEA (S)
EFTA–Chile
EFTA–Korea, Rep.
EFTA–Mexico
EFTA–Singapore
EU–Albania
EU–CARIFORUM EPA
EU–Chile
EU–Croatia
EU–Macedonia, FYR
EU–Mexico
Iceland–Faroe Islands
India–Singapore
Japan–Indonesia
Japan–Malaysia
Japan–Mexico
Japan–Philippines
Japan–Singapore
Japan–Switzerland
Japan–Thailand
Japan–Vietnam
Jordan–Singapore
Korea, Rep.–Chile
Korea, Rep.–Singapore
Mexico–El Salvador (Mexico–Northern Triangle)
Mexico–Guatemala (Mexico–Northern Triangle)
Mexico–Honduras (Mexico–Northern Triangle)

Typea
EIA
EIA
EIA
EIA
EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
(continued)

Mexico–Nicaragua
NAFTA
New Zealand–Singapore
Nicaragua–Taiwan, China
Pakistan–Malaysia
Panama–Chile
Panama–Costa Rica (Panama–Central America)
Panama–El Salvador (Panama–Central America)
Panama–Honduras (Panama–Central America )
Panama–Singapore
Panama and Taiwan, China
Peru–China
Peru–Singapore
Singapore–Australia
Thailand–Australia
Thailand–New Zealand
Trans-Pacific Strategic Economic Partnership
U.S.–Australia
U.S.–Bahrain
U.S.–Chile
U.S.–Jordan
U.S.–Morocco
U.S.–Oman
U.S.–Peru
U.S.–Singapore
EU-15 enlargement
EU-25 enlargement
EU-27 enlargement
EU Treaty
Total number of services PTAs
Total number of services-only PTAs
Total number of goods PTAs
Total number of PTAs in force
Total number of services PTAs as a percentage
of total PTAs in force

Typea
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
FTA, EIA
CU, EIA
CU, EIA
CU, EIA
CU, EIA
76
6
196
272
27.94

Source: World Trade Organization, Regional Trade Agreement (RTA)
database, http://rtais.wto.org/UI/PublicMaintainRTAHome .aspx.
Note: The notation (S) after an agreement denotes services only. WTO
statistics on PTAs are based on notification requirements rather than on
physical numbers of PTAs. Thus, for a PTA that includes both goods and
services, two notifications are counted (one for goods and the other
services), even though there is actually only one PTA. ANZCERTA,
Australia–New Zealand Closer Economic Relations Trade Agreement;
ASEAN, Association of Southeast Asian Nations; CAFTA–DR, Dominican
Republic–Central America Free Trade Agreement; CARICOM, Caribbean
Community; CARIFORUM, Caribbean Forum of African, Caribbean, and
Pacific (ACP) States; EEA, European Economic Area; EFTA, European Free
Trade Association; EU, European Union; Mercosur, Southern Cone
Common Market (Mercado Común del Sur); NAFTA, North American Free
Trade Agreement. EU-15 refers to the EU after the 1995 enlargement; the
members were Austria, Belgium, Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg, Netherlands, Portugal, Spain, Sweden,
and the United Kingdom. EU-25 and EU-27 refer to successive enlargements of the EU, in 2004 and 2007.
a. CU, customs union; FTA, free trade agreement; EIA, economic
integration agreement.
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Annex Table 12A.2. Classification of Preferential Trade Agreements (PTAs) Featuring Services Provisions by Country Group
North-North
ANZCERTA
EEA
EFTA
EU-15 enlargement
EU-25 enlargement
EU-27 enlargement
EU Treaty
Iceland–Faroe Islands
Japan–Switzerland
U.S.–Australia

North-South
Australia–Chile
Brunei Darussalam–Japan
CAFTA–DR
Canada–Chile
Canada–Peru
Chile–Japan
China–New Zealand
EFTA–Chile
EFTA–Korea, Rep.
EFTA–Mexico
EFTA–Singapore
EU–Albania
EU–CARIFORUM EPA
EU–Chile
EU–Croatia
EU–Macedonia, FYR
EU–Mexico
Japan–Indonesia
Japan–Malaysia
Japan–Mexico
Japan–Philippines
Japan–Singapore
Japan–Thailand
Japan–Vietnam
NAFTA
New Zealand–Singapore
Singapore–Australia
Thailand–Australia
Thailand–New Zealand
Trans-Pacific Strategic Economic Partnership
U.S.–Bahrain
U.S.–Chile
U.S.–Jordan
U.S.–Morocco
U.S.–Oman
U.S.–Peru
U.S.–Singapore

South-South
ASEAN–China
CARICOM
Chile–Colombia
Chile–Costa Rica (Chile–Central America)
Chile–El Salvador (Chile–Central America)
Chile–Mexico
China–Hong Kong SAR, China
China–Macao SAR, China
China–Singapore
Costa Rica–Mexico
India–Singapore
Jordan–Singapore
Korea, Rep.–Chile
Korea, Rep.–Singapore
Mercosur
Mexico–El Salvador (Mexico–Northern Triangle)
Mexico–Guatemala (Mexico–Northern Triangle)
Mexico–Honduras (Mexico–Northern Triangle)
Mexico–Nicaragua
Nicaragua–Taiwan, China
Pakistan–Malaysia
Panama–Chile
Panama–Costa Rica (Panama–Central America)
Panama–El Salvador (Panama–Central America)
Panama–Honduras (Panama–Central America)
Panama–Singapore
Panama–Taiwan, China
Peru–China
Peru–Singapore

Source: World Trade Organization, regional trade agreement (RTA) database, http://rtais.wto.org/UI/PublicMaintainRTAHome.aspx.
Note: PTAs include all categories of preferential agreements. ANZCERTA, Australia–New Zealand Closer Economic Relations Trade Agreement; ASEAN,
Association of Southeast Asian Nations; CAFTA–DR, Dominican Republic–Central America Free Trade Agreement; CARICOM, Caribbean Community;
CARIFORUM, Caribbean Forum of African, Caribbean, and Pacific (ACP) States; EEA, European Economic Area; EFTA, European Free Trade Association;
EU, European Union; Mercosur, Southern Cone Common Market (Mercado Común del Sur); NAFTA, North American Free Trade Agreement. EU-15 refers to
the EU after the 1995 enlargement; the members were Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden, and the United Kingdom. EU-25 and EU-27 refer to successive enlargements of the EU, in 2004 and 2007.
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Annex Figure 12A.1. GATS and EU–CARIFORUM Commitments Compared: Barbados
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Annex Figure 12A.2. GATS and EU–CARIFORUM Commitments Compared: Dominican Republic
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Annex Figure 12A.3. GATS and EU–CARIFORUM Commitments Compared: Jamaica
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Annex Figure 12A.4. GATS and EU–CARIFORUM Commitments Compared: Trinidad and Tobago
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Notes
The authors are grateful to Natasha Ward and Sacha Wunsch-Vincent for
their valuable comments on and written contributions to an earlier draft
of this chapter.
1. Evidence of such causality can be found in recent PTAs involving
the United States, notably in reservations made with regard to online
gambling services (Baptista Neto 2009). It may further be expected in
the aftermath of the most recent WTO ruling in the dispute brought by
the United States against China in the area of publications and audiovisual
products (Chen and Shi 2011).
2. Only the Mercosur Protocol and Decision 439 of the Andean Community provide that no deviation from MFN and national treatment is to
be allowed among members.
3. There is a measure of asymmetry in this provision, as the obligation
does not apply to bilateral or plurilateral agreements between an Association of Southeast Asian Nations (ASEAN) state or the ASEAN states, on the
one hand, and a nonparty or Australia or New Zealand, on the other.
4. Other examples of demonstration-effect or precedent-setting
regionalism are the provisions on the linkages between trade and labor
standards inserted in the waning days of the Clinton administration into
the U.S.–Jordan FTA and the recurring tendency of the European Commission to insert disciplines on trade and competition into the EU’s PTAs
with developing countries.
5. Whereas similar GATS language states that the measures in question should not restrict the supply of a service under any of the four GATS
modes, the NAFTA-type agreements narrow this requirement to the
cross-border supply of a service. No comparable provision can be found
in these agreements’ investment chapters.
6. Despite notable progress in PTAs, government procurement practices continue in most instances to be the province of discriminatory
practices. In the case of NAFTA, for instance, even though the scope of
covered purchases was quadrupled from that in the 1987 Canada–U.S.
FTA, covered entities represented only a tenth of North America’s civilian
procurement market at the time of the agreement’s entry into force. See
Hart and Sauvé (1997).
7. More restrictive rules of origin conditioning the receipt of preferences may relate to factors such as local incorporation (if it denies benefits
to branches of third-country invested entities), place of incorporation or
location of headquarters or ownership, and control tests aimed at limiting
PTA benefits to local juridical persons. Examples of the latter can be
found under Mercosur and the Andean Pact.
8. The purpose of the discussion here is to note such differences without advocating any implicit hierarchy of policy desirability. Both
approaches have strengths and weaknesses. The governance-enhancing
aspects of negative listing have, however, been noted by several observers.
See, in particular, Sauvé (1996); Snape and Bosworth (1996); WTO (2001);
Stephenson (2002). For a fuller discussion of the good-governancepromoting aspects of PTAs, see Baldwin, Evenett, and Low (2009), as well
as Chauffour and Maur, ch. 1 in this volume.
9. Members of Mercosur adopted a slightly different version of the
positive-list approach, with a view toward liberalizing services trade
within the region. According to Mercosur’s Protocol of Montevideo on
Trade in Services, annual rounds of negotiations based on the scheduling
of increasing numbers of commitments in all sectors (with no exclusions)
are to result in the elimination of all restrictions on services trade among
members within 10 years of the entry into force of the protocol. The latter
has yet to enter into force. See Peña (2000); Stephenson (2001b).
10. The Andean Community has adopted a somewhat different version of the negative-list approach. Decision 439, on trade in services, specifies that the process of liberalization is to begin when comprehensive
(nonbinding) national inventories of measures affecting trade in services
for all members of the Andean Community are finalized. Discriminatory
restrictions listed in these inventories were to be lifted gradually through a

series of negotiations, ultimately resulting in a common market free of
barriers to services trade by a target date (set initially at 2005 but not yet
achieved).
11. Most PTAs that employ a negative-list approach to liberalization feature unbound reservations listing sectors in which members
wish to preserve the right to introduce new nonconforming measures
in the future. In many PTAs, particularly those modeled on NAFTA,
such reservations nonetheless oblige member countries to list existing
discriminatory or access-impairing measures whose effects on foreign
services or service suppliers might in the future become more burdensome.
12. The suggestion has been made that WTO members could address
this issue in GATS without revisiting the agreement’s negotiating modality by agreeing to a new framework provision designed to encourage governments to reflect the statutory or regulatory status quo in their scheduled commitments, while retaining the voluntary nature of such
commitments. See Sauvé and Wilkie (2000).
13. This caveat is important because a number of PTAs, particularly
those conducted along North-South lines, have seen powerful partners
reserve all measures of a subnational nature through one sweeping reservation that yields no information on the nature and sectoral incidence of
nonconforming measures maintained by subnational governments. Such
reservations also greatly reduce the potential scope of the PTA in question, to the extent that in many federal countries, important pockets of
services regulation apply at the subnational level. The insurance sector in
the United States and many energy-related services in Canada are cases in
point.
14. For a fuller discussion of the modalities and uses to which a traderelated regulatory audit may be put, see Marconini and Sauvé (2010);
Sauvé (2010).
15. One troubling example is recent PTA practice by the United
States, which increasingly uses sweeping negative-list reservations that
exclude all measures affecting services at the subnational level. Recent U.S.
PTAs are also notable for excluding mode 4 (movement of natural persons) commitments.
16. In NAFTA, for instance, subnational governments were initially
given an extra two years to complete their lists of nonconforming measures pertaining to services and investment. The NAFTA parties subsequently decided not to complete the lists at the subnational level, opting
instead for a standstill on existing nonconforming measures. Compliance
with the production of negative lists has been similarly problematic elsewhere in the Western Hemisphere, as a number of agreements were concluded without such lists being finalized and without firm deadlines for
doing so. The inability of users to access the information contained in the
negative lists to such agreements deprives the latter of an important goodgovernance-promoting feature.
17. In trade negotiations, the term “single undertaking” means that
participants accept or reject the outcome of multiple negotiations in a single package, rather than select among them.
18. Countries reluctant to go beyond GATS include, for instance,
EFTA countries; India; the EU prior to the EPA with CARIFORUM and,
to some extent, the FTA with Chile; and the ASEAN countries other than
Singapore. In some particular cases, the reason for these more limited
advances may be that PTA negotiations took place before the last DDA
offer, and what was conceded in the PTA may later find its way into a
revised GATS offer.
19. An example drawn from the Asian experience relates to the labor
mobility provisions found in recent Japanese PTAs. These include novel
features aimed at assisting partner countries with training in the home
country prior to their admission as professionals in the Japanese labor
market, with a view to meeting Japanese licensing requirements in nursing and other health-related occupations. Although the numerical quotas
agreed by Japan in these areas remain low relative to the supply capacity
(and negotiating interests) of sending countries, such provisions
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nonetheless represent a step forward in the treatment of mode 4 issues in
a context of population aging and labor market shortages in OECD
countries.
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13
LABOR MOBILITY
Sherry Stephenson and Gary Hufbauer

Of all the liberalization dimensions of international
trade, the opening of labor markets is probably the most
sensitive. As a result, agreements to open (generally, only
partially) labor markets are not as plentiful as other liberalization agreements, and they are typically more restrictive. They are also less well surveyed. This chapter presents
an overview of provisions for opening labor markets that
are found in preferential trade agreements (PTAs).
Movement of labor is one of the four fundamental economic freedoms, along with free movement of goods,
services, and capital. Of the four, it has met with the least
receptivity on the part of countries in the international
economy, whether developed or developing. Even the
most spirited free traders—Chile; Singapore; the United
Kingdom; and Hong Kong SAR, China, for example—
have been reticent about opening their borders more
to admit labor from abroad. These economies and many
others shy away from significant opening for natural persons from other countries, even in the face of labor shortages at home.
The contrast between the desire to promote capital
mobility and investment flows and the reluctance to envisage corresponding labor mobility is stark. More than 2,800
bilateral investment treaties have been signed to date, but
nothing equivalent exists in the area of labor (Vis-Dunbar
and Nikiema 2009). The number of trade agreements covering services is growing rapidly, yet willingness to incorporate meaningful provisions on labor mobility into the
services package is limited, and most agreements contain
very modest market access opportunities for foreign
workers. Several recent free trade agreements (FTAs) contain no provisions at all in this area. Leaving aside formal
bilateral and regional trade agreements, it is extremely difficult to determine the number of bilateral agreements
worldwide that incorporate arrangements for temporary
worker programs. There appears, however, to be not
more than a handful. Information is scarce, and no single

institution has been designated as a repository of agreements and promoter of labor mobility. And whereas most
governments sponsor investment promotion agencies to
encourage inward flows of capital and foreign direct
investment, there is no similar institution for workers. In
nearly all countries, the agency that deals with the influx of
foreign labor is the immigration authority, whose concern
is to regulate and restrict, not to promote. To complicate
matters further, immigration authorities are primarily
focused on setting rules for permanent rather than temporary migration. Temporary migration, however, is the
object of international trade policy and is the focus of this
discussion.
The problems with the present situation are twofold.
The first has to do with its unbalanced nature. Developed
economies have a comparative advantage in the export of
capital and thus benefit tremendously from the openness
of capital markets and the welcoming character of most
investment regimes. That kind of receptiveness does not
exist for labor movements. Developing countries have a
comparative advantage in the export of their people, but
they are constrained from realizing the gains from trade
that they might otherwise enjoy.
The second problem is that the entire world suffers
from a loss of potential income that could be realized
through greater mobility. Depending on what assumptions are made by researchers, the potential gains could be
quite substantial and could easily surpass the combined
gains anticipated from freer trade in agriculture and manufactured goods—as currently proposed in the Doha
Development Round sponsored by the World Trade
Organization (WTO). Nevertheless, proposals for greater
market access for foreign workers are limited, and this has
been a central obstacle to progress in the services component of Doha Round negotiations.
It has been argued by many, including, prominently,
Lant Pritchett and L. Alan Winters, that greater mobility of
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labor would be the first-best development promotion strategy (Pritchett 2006; Winters 2008). Pritchett writes that it is
hard to imagine a policy more directly at odds with poverty
reduction or pro-poor growth objectives than one limiting
the demand for lower-skilled labor. This limitation can be
viewed as the principal way that rich countries are currently inhibiting the development possibilities of poorer
countries—much more than through restrictive agricultural policies or nontariff barriers.
In such a challenging and often hostile environment
for labor mobility, what options might developing countries have for increasing the scope for the movement of
their workers? Given the impasse in the Doha Round and
the lack of any progress on services in multilateral negotiations for the past several years, preferential trade
agreements might offer a more promising channel for
greater labor mobility, even if among a limited number
of partners. Other options that have been relatively
unexplored to date may also be available, such as the
promotion of circular migration through temporary
worker agreements—time-bound instruments that allow
greater flexibility for both labor-sending and laborreceiving countries.
In this chapter, we do not delve into the Doha quagmire
but, rather, explore these other options. We first discuss the
concept and magnitude of labor mobility and the potential
benefits from greater liberalization. We then review the
various ways in which members of PTAs have treated the
issue of labor mobility to assess whether these preferential
agreements have effectively promoted temporary entry.
Only PTAs between developed and developing countries
are examined.
The questions we attempt to answer are the following:
Which developed countries are more amenable to greater
openness for natural persons, and what are the possible
reasons? Can recent PTAs be emulated? What have temporary worker programs in bilateral and plurilateral
agreements with developing-country partners achieved,
and could such agreements usefully supplement the
PTA approach? After exploring these issues, we look at
policy suggestions that might be implemented by the
World Bank to promote labor mobility for its developingcountry members.
We recognize that developed countries are currently
experiencing very high levels of unemployment and that
these conditions will probably continue through 2011
and possibly into 2012. Accordingly, political resistance
to all forms of labor mobility is extremely high. This
chapter, however, is written with a view to the longer
term, when normal economic conditions will have been
restored.

The Concept of Labor Mobility
In international services trade, labor mobility is conceptualized as the temporary movement of natural persons and
is categorized as mode 4. Article I.2 (d) of the WTO General Agreement on Trade in Services (GATS) defines mode
4 as the supply of a service “by a service supplier of one
Member, through presence of natural persons of a Member
in the territory of any other Member.” (See box 13.1 for
estimates of the size of this mode.) A natural person of
another member is defined as
a natural person who resides in the territory of that other
Member or any other Member, and who under the law of
that other Member:
(i) is a national of that other Member; or
(ii) has the right of permanent residence in that other
Member . . .” (Article XVIII[k])

Temporary versus Permanent Workers
For services trade, and for our purposes here, labor mobility is understood as the movement of workers to carry out
employment in another country for a time-limited period.
Although the term “temporary” is not defined under
GATS, the notion of moving in order to work for a limited
period, as opposed to moving with the intention of emigrating permanently, is what distinguishes mode 4. This is
affirmed in the GATS “Annex on Movement of Natural
Persons Supplying Services under the Agreement,” which
specifies that GATS shall not apply “to measures affecting
natural persons seeking access to the employment market
of a Member, nor shall it apply to measures regarding citizenship, residence or employment on a permanent basis.”
All subsequent trade agreements, following the WTO
approach, consider only the temporary movement of
workers, but governments have been unwilling to define in
precise terms what period of time is meant by “temporary.”
The official statistical definition of temporary migration is
a stay of less than one year, but for trade policy purposes, a
temporary stay can vary anywhere from a few weeks to a
few years, depending on the commitments governments
are prepared to undertake. This lack of precision has been
both a strength and a weakness in defining mode 4 treatment within trade agreements.
The great political sensitivity surrounding international labor mobility is not helped by the very frequent
confusion, in both statistical analysis and political
debate, between temporary and permanent migration.
Immigration authorities deal with both simultaneously,
and at times the character of “temporary” labor movement
is disregarded and all immigrants are treated as though
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Box 13.1. Labor Mobility in Statistical Terms
Historically, one of the main ways that temporary labor migration has been captured in the data is through recorded “transfers and
payments” in balance of payments statistics; this category is what we and others term “remittances.” According to the International
Monetary Fund (IMF) Balance of Payments Manual, “remittances” mainly comprise “compensation of employees” and “personal
transfers” (IMF 2010). Transactions are recorded in the balance of payments when money is paid by residents to nonresidents, or
vice versa. Determining the magnitude of mode 4 (temporary movement of services providers) by examining transactions is
problematic, since remittances are made by both temporary and permanent migrants and by workers in the manufacturing and
agricultural segments of the economy, as well as in services sectors. In addition, payments to undocumented foreign workers are
not captured statistically when they are spent in the country in which the person works (see also Carzaniga 2008).
Looking at volume rather than value is hardly more satisfactory. The Organisation for Economic Co-operation and Development
(OECD) collects information on the number of temporary foreign workers in surveys of firms, visas, border crossings, and so on.
These data cover intracorporate transferees and other temporary workers. They are, however, far from a perfect match for mode 4.
Furthermore, the scope may differ from one country to another, and in any event, figures are only available for a subgroup of OECD
members.
Karsenty (2000) calculated services trade through mode 4 to be no more than 1 to 2 percent of total two-way trade in services.
Applying this range to the most recent trade data available (2008) would put the value of services trade through mode 4
somewhere between US$70 billion and US$150 billion annually. Those figures may underestimate the actual value of this form of
services trade, since remittances alone in 2007 amounted to more than US$200 billion. Remittances, however, likely overestimate
mode 4 services trade.
Source: Karsenty 2000; OECD data.

they were seeking permanent status. Moreover, inside the
host country, the line between permanently and temporarily resident migrants often becomes blurred.
Categories of Labor Included in Trade Agreements
Although the GATS text does not define specific categories
of labor, WTO members have accepted four widely used
categories for the purpose of inscribing commitments
under mode 4. These categories are not comprehensive, as
they cover only skilled professionals. In a few recent trade
agreements, as we will see in the next section, countries
have begun to move beyond this limited range of categories to broaden their consideration of labor categories
for market access. The four traditional mode 4 categories
are the following:
• Business visitors and salespersons (BVs). Foreign nationals who travel abroad to negotiate the sale of a service
or to explore the possibility of making a foreign direct
investment (of establishing a commercial presence,
in GATS terminology) for their company in the destination country. Their main purpose is to facilitate
future transactions rather than actually to carry out
transactions.
• Intracorporate transferees (ICTs). Employees of a foreign
services company that has set up a commercial presence
abroad and that transfers these employees to its foreign
location.
• Independent professionals (IPs). Self-employed persons
who are supplying a service to a company or an individ-

ual in a host country. In most trade agreements, these
have been limited to professional workers, but commitments can also be extended to lower-skilled categories
of workers.
• Contractual services suppliers (CSSs). Employees of a
foreign services company with no local presence or
commercial presence in the host country who are
engaged under contract to provide a service to a firm in
the destination country.1
Developing countries’ interest in promoting greater
labor mobility most concerns the independent professional and contractual services supplier categories,
rather than employees of multinational corporations
(MNCs). This is because most developing countries,
with notable exceptions such as Brazil, China, and India,
have not yet become home bases for MNCs. Greater flexibility in the independent professional and contractual
services supplier categories would allow most developing
countries to send a larger number of professionals
abroad for temporary employment. The business visitor
and intracorporate transferee categories are of interest
to successful emerging countries such as Brazil, China,
and India.
Potential Economic Gains from Greater
Labor Mobility
The fact that we cannot accurately know the real statistical importance of temporary workers in the world economy is secondary to the fact that impediments to labor
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mobility suppress trade to the disadvantage of everyone,
but particularly developing countries. Goods move freely
in response to price differentials, and capital flows effortlessly around the globe in response to profit and interest
rate differentials, but workers are not allowed to move
readily in response to wage differentials. Consequently,
very large wage differentials exist in the world today, as
shown in figure 13.1. The benefit to be derived from the
exploitation of comparative advantage is directly proportional to the size of wage, price, or profit differences prior
to trade or investment liberalization; thus, considerable
gains could be realized if workers were permitted to
exploit wage differentials among countries. (See box 13.2
for estimates of these gains.)
Theoretical Model of the Distributional Effects of
Mode 4 Liberalization
Like trade in goods, labor mobility can create losers as
well as winners. In the overall balance, gains usually
exceed losses by a wide margin, but political sensitivities
focus on those who lose. In simple theoretical terms,
migration can be modeled as an increase of supply in the
labor markets of developed countries and a decrease of
supply in developing countries. Here, we use that framework to examine the effects of those supply changes on
the incomes of capitalists and workers, in both the sending and the host countries, and on the incomes of the
migrants themselves.
Effect in developed countries. Given the restrictions on
labor mobility, the equilibrium in the labor market is at
point A in figure 13.2. After liberalization, the equilibrium
moves to point B, reflecting an increase in the number of
hours worked and a decrease in the wage per hour. The loss

for native workers is shown by area ACDE. The gain for
capitalists is shown by area EABD, with most of this gain
coming from the loss for native workers. Since the gain for
capitalists is larger than the loss for native workers, the liberalization of mode 4 leads to an overall gain, shown by
area ABC.
Effect on developing countries. The effect of the liberalization of mode 4 on developing countries is the exact
opposite to that for developed countries. With restrictions
on mode 4, the equilibrium in the labor market is at point
B in figure 13.3. After liberalization, the equilibrium point
moves to point A, reflecting an increase in the wage per
hour and a decrease in the number of hours worked.
As will be apparent later, the gains for migrants in
developed countries are much larger than the loss that
their departure inflicts on developing countries. Nonmigrant workers also experience gains, shown by area ACDE
in figure 13.3, since the wage rate has increased in developing countries. But nonmigrant capitalists experience a
very large loss, shown by area ABDE (most of the loss corresponds to the wage gain for nonmigrant workers).
Because the loss for nonmigrant capitalists is larger than
the gain for nonmigrant workers, the group of nonmigrants as a whole experiences an overall loss of income,
shown by area ABC. In other words, the effect on total
welfare of liberalizing mode 4 is negative for nonmigrants
in developing countries. Income per capita, however, is
likely (although not guaranteed) to rise as marginal productivity increases.
Overall outcome. Migrants lose their erstwhile wages in
developing countries but enjoy larger wages in developed
countries. They therefore experience a gain, measured by
the wage difference between the destination and source
countries.

Figure 13.1. Theoretical Gains from Liberalization of Mode 4
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labor mobility
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Box 13.2. Quantitative Estimates of Overall Gains from Greater Labor Mobility
Complete liberalization of mode 4 would result in very large gains.
Hamilton and Whalley (1984) use a partial equilibrium (PE) model and 1977 data to estimate the benefits from the complete
elimination of all immigration restrictions, for skilled and unskilled labor alike. The potential gains are enormous, ranging from 60
to almost 205 percent of world gross domestic product (GDP). Millions of workers would move from low-productivity to highproductivity jobs in countries with high salaries, until wages in labor-sending and labor-receiving countries equalized. Iregui (1999)
revisits the question using a computable general equilibrium (CGE) model and more precise measures of elasticities and population
characteristics. Here again, the gains are large, ranging from 15 to 67 percent of world GDP. Moses and Letnes (2004), using more
precise values for productivities, confirm large gains, ranging from 4.3 to about 112 percent of world GDP in 1977. According to
these authors, the ‘’most reasonable’’ gain would be 7.5 percent of world GDP.
The large differences between these estimates, both within and between studies, can be explained by the differences in
modeling frameworks (partial versus general equilibrium) and assumed parameters. Some estimates assume that migrants can
achieve the average productivity of workers in the destination country; others assume that additional education and training will be
needed.
Gains from less than complete liberalization of mode 4 are still large.
Because full liberalization is politically unacceptable, some economists have estimated the potential outcome of more modest
liberalization of mode 4. Moses and Letnes (2004) estimate the gains from eliminating 10 percent of the wage inequality between
countries and find that potential gains would still be large, corresponding to around 2.2 percent of world GDP. Walmsley and
Winters (2002) estimate the potential gain from a 3 percent increase in the workforce in developed countries, a movement of 14.2
million workers, and a 50 percent increase in the current number of immigrants in developed countries at US$156 billion in 2002,
representing 0.6 percent of world GDP. World Bank (2006) reaches a very similar result.
Most of the gains come from the movement of unskilled labor.
According to Iregui (1999), the potential gains from the migration of skilled labor only are much smaller: 3 to 11 percent of world
GDP, in comparison with 13 to 59 percent for all skills. Walmsley and Winters (2002) show that the potential gain from the
movement of unskilled workers would account for US$110 billion, or 70 percent of the total. This reflects the fact that inequality in
wages worldwide is larger for unskilled than for skilled workers.
Source: Annex table 13A.1.

Figure 13.2. Theoretical Effect on Developed
Countries of Liberalization of Mode 4

Figure 13.3. Theoretical Effect on Developing
Countries of Liberalization of Mode 4
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• In developing countries, most of the losses to capitalists
are mirrored by gains to nonmigrant workers.
• In developed countries, the gains for capitalists are
larger than the losses for native workers. Therefore, total
income in developed countries rises.
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• In developing countries, the losses for capitalists are
larger than the gains for nonmigrant workers. Therefore, total income in developing countries falls.
Distributional Effects of Mode 4 Liberalization
The theoretical and empirical prediction of large gains
from full or partial liberalization of mode 4 outlined in
box 13.2 do not hide the fact that labor mobility will have
distributional consequences. Migrants are the main winners; the results for natives in both the sending and the host
countries are mixed.
Gains for migrants. Walmsley and Winters (2002) calculate that benefits to migrants (US$171 billion) actually
account for more than the total gain from increased labor
mobility (US$156 billion). Total gains are smaller than the
gains to migrants because of the losses to the sending
countries, discussed below.
Losses for developing countries, before remittances. The
departure of migrants reduces the number of workers in
the sending countries, which increases hourly wages of
nonmigrant workers but diminishes total output. Walmsley and Winters (2002) calculate that Brazil would see its
welfare reduced by US$7 billion if the workforce going to
developed countries increased by 3 percent, and China
would experience a decline of US$2 billion, notwithstanding the compensation received from remittances.
The authors’ calculations suggest that unskilled workers
in India would see a wage increase of 0.7 percent and that
skilled workers in Mexico would enjoy an increase of
4.5 percent. Returns to capital would, however, decrease
by, for example, 0.4 percent in Mexico. Exploring a more
extreme scenario, Moses and Letnes (2004) arrive at similar results. In their calculations, a 10 percent elimination
of wage inequality leads to an 11.4 percent increase in the
wages of nonmigrant workers in the poorest countries in
1998, while the return to capital in those countries falls
like a stone, by 21 percent.
The importance of remittances for developing countries.
If the gains to migrants themselves are included in the
overall balance sheet for developing countries, the picture changes completely. (Pritchett 2006 makes this
point.) When the gains to migrants are combined with
the national income losses to the sending countries, the
developing countries experience a significant gain in
plausible scenarios—the equivalent of 1.8 percent of their
gross domestic product (GDP), according to the World
Bank’s Global Economic Prospects 2006, which explores
the “3 percent scenario.”
World Bank estimates of global remittances show that
globally, compensation and remittances increased sixfold

between 1990 and 2008, rising from US$69 billion to
US$397 billion (adjusted for inflation). In 2007, migrant
compensation and remittances accounted for around
0.7 percent of world GDP, but for developing countries,
the relative importance of remittances in GDP in 2007 was
much higher. Remittances were 2.1 percent of the GDP of
developing countries as a whole, but 1.9 percent of the
GDP of middle-income countries and 5.8 percent of the
GDP of the least-developed countries (a UN category).
An increasing share of remittances goes to developing
countries, which accounted for 46 percent of this flow in
1990 but for 76 percent by 2007. It is estimated that remittances touch 1 in 10 people worldwide. Dependence on
remittances is especially high in certain countries. The
main receiving countries in absolute terms are India
(US$27 billion), China (US$26 billion), Mexico (US$25
billion), and the Philippines (US$17 billion). For many
smaller countries, remittances represent a very large fraction of GDP, accounting for more than 36 percent of the
GDPs of Moldova and Tajikistan and about 25 percent of
the GDPs of Guyana, Honduras, and Lesotho.
Mixed picture in developed countries. Outcomes of
migration for the developed countries are mixed, although
slightly positive. Workers, especially unskilled ones, face
increased competition from migrants and see their wages
decline. For example, Hatton and Williamson (1998) estimate that in 1910, American wages would have been 11 to
14 percent higher in the absence of the immigration wave
that set in after 1870. Borjas (1999) calculates that immigration to the United States between 1980 and 1998
resulted in a decrease in native wages amounting to
1.9 percent of GDP and that the losses were concentrated
among low-skilled U.S. workers, whereas skilled workers
actually benefited from immigration. Immigration
reduced the wages of native high-school dropouts in the
United States by 8.9 percent between 1980 and 2000 but
increased the return to capital by 2 percent of GDP. The
net gain from the 1980–98 migration wave for all U.S.
natives is the difference between the decrease in wages
and the increase in returns to capital, or 0.1 percent of
U.S. GDP per year over the period. This net gain represents about US$10 billion a year, accounting for about
5 percent of U.S. economic growth over a 20-year period.
Moses and Letnes (2004) find the same pattern in the
case of a 10 percent elimination of wage inequality. They
calculate that liberalization of this magnitude would
reduce wages in developed countries by 3.1 percent,
while increasing the return to capital by 7.2 percent.
Walmsley and Winters (2002) reach similar results in the
case of a 3 percent increase in the workforce of developed countries: that scenario leads to a 0.8 percent
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decrease in U.S. and European wages and a 0.8 percent
increase in return to capital in the United States. The World
Bank’s Global Economic Prospects 2006 study shows that in
the 3 percent scenario, the incomes of all natives combined
in developed countries would rise by 0.4 percent (World
Bank 2006).
Labor Mobility in Preferential Trade
Agreements
A stalemate on services liberalization at the multilateral
level has clouded the Doha Round for the past several
years, with no moves to put new services offers on the
table or to improve existing ones made since the end of
2005.2 In contrast, an increasing amount of activity has
taken place at the regional level, with the negotiation of
numerous PTAs, a large number of which have incorporated mode 4 as part of the package.3
The members of some recent PTAs have accepted
greater labor mobility at the regional level. Although
progress is still relatively modest, interesting initiatives
have been taken. Developing countries in the Americas
and in Asia have entered into several free trade agreements that contain provisions to facilitate procedures
for temporary labor movement and open up market
access opportunities. Some agreements include guaranteed numerical quotas for certain categories of skilled
labor. In this section, we compare approaches to labor
mobility in PTAs. Only PTAs between developed and
developing economies, and only those negotiated since the
entry into force in January 1994 of the North American
Free Trade Agreement (NAFTA), which signaled an era of
deeper and more comprehensive preferential trade agreements, are considered.
Our discussion is divided along geographic lines, distinguishing between PTAs negotiated by the United States,
Canada, the European Union (EU), Japan, and Australia
and New Zealand. Annex tables 13A.2–13A.6 summarize
the salient provisions of the PTAs that are examined.
Before delving into the details, a broad overview may
be useful. NAFTA and other first-generation U.S. PTAs
allowed limited mobility for professional workers, but second-generation U.S. PTAs are quite restrictive, as a result
of congressional opposition. Canadian PTAs are much
more liberal for skilled workers, as well as professionals,
and contain some innovative provisions. Early EU agreements with developing countries did not have provisions
allowing labor mobility because the subject was reserved
to the competence of member states, but more recent EU
agreements with Chile and the countries of the Caribbean
Forum of African, Caribbean, and Pacific (ACP) States
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(CARIFORUM) do permit limited access. Japanese PTAs
allow the usual professional categories and contain innovative provisions for semiskilled workers. Australia and New
Zealand have negotiated highly innovative agreements
with China and Chile. By contrast, the Trans-Pacific Strategic Economic Partnership Agreement between Brunei
Darussalam, Chile, New Zealand, and Singapore is quite
restrictive. This feature may ease future accession by Australia, Japan, the United States, and Vietnam, but it does
nothing for labor mobility among the Pacific members.
PTAs Negotiated by the United States and Canada
NAFTA was the pioneer agreement and template for
many subsequent PTAs. It contains a chapter entitled
“Temporary Movement of Business Persons,” designed to
facilitate temporary entry to member countries for
business people involved in goods or services trade or
in investment activities. The categories defined under
NAFTA are traders and investors, business visitors, intracorporate transferees, and professionals. There is no limit
on the number of visas for business visitors, and a work
permit is not required. According to Martin and Lowell
(2008), the novel migration component of NAFTA is the
Trade NAFTA, or TN, visa (see Stephenson 2007 for a
summary). This visa was uncapped in 1994 for Canadians
and has been uncapped for Mexicans since 2004. When
proof of a job offer is demonstrated, the TN visa permits
employment for one year, with unlimited renewal.
In addition to the chapter on temporary entry, NAFTA,
like subsequent agreements with a similar structure,
contains an annex on professionals that is specifically
targeted at professional services suppliers. These annexes
are intended to promote the development of mutually
acceptable standards and criteria for licensing and certification of professional services suppliers, on the basis of
factors such as educational background, qualifying
examinations, and experience. In addition, the NAFTA
annex encourages members to submit recommendations
for furthering the process of mutual recognition. A qualifying list of 62 professions is set out in an appendix to
the agreement; applicants must fulfill the necessary qualification requirements. The United States originally
placed a quota of 5,500 per year on the number of professionals who could be admitted from Mexico, but that
quota has been eliminated.
Besides NAFTA, the United States has negotiated several
other bilateral free trade agreements with developing countries. The agreements selected for examination are those
with Chile, the five-country Dominican Republic–Central
America Free Trade Agreement (CAFTA–DR), Morocco,
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Peru, and Singapore (annex table 13A.2). Bilateral agreements with Colombia, the Republic of Korea, and Panama
have been finalized but are awaiting ratification by the U.S.
Congress.
Under the agreements with Chile and Singapore, both
of which were concluded in 2002 and entered into force
in 2004, labor mobility was expanded slightly for professional workers, and a path to a special visa for professionals (the H-1B1 visa) was created. The visa provided for an
initial stay of 18 months, but with unlimited extensions.
In addition, an annual quota of 1,400 visas for professionals from Chile was granted, as was an annual quota of
5,400 visas for professionals from Singapore, on top of
the fixed total of H-1B visas from all countries. The new
visa category created under these agreements is meant for
temporary migrants, for stays of up to 18 months initially, but with the possibility of unlimited extensions.
In brief, the current provisions governing labor movement to the United States under NAFTA and the agreements with Chile and Singapore are as follows:
• NAFTA: TN visa; uncapped for both Canadians and
Mexicans
• Chile FTA: H-1B1 visa; capped at 1,400 professionals
• Singapore FTA: H-1B1 visa; capped at 5,400 professionals.
As mentioned, these visa numbers are additional
to whatever entries occur under other visa categories,
most importantly, the H-1B visa for skilled workers and
professionals.
Unfortunately, the opposition of the U.S. Congress to
these arrangements, and in particular to the agreements
with Chile and Singapore, was loud and clear. Key members of Congress objected that the trade agreements had
encroached on the realm of immigration matters. As a
consequence of this outcry, no free trade agreement negotiated by the United States since 2002 has contained
a chapter to facilitate the temporary movement of skilled
workers.4 Thus, the FTAs with Morocco, with the
CAFTA–DR members, and with Peru, like those negotiated with Colombia, Korea, and Panama, contain no
chapter on temporary entry. Each does contain an annex
on professionals, with objectives similar to those set out
in NAFTA, but these annexes explicitly state that “no provision shall impose any obligation on a party regarding
its immigration measures,” and they contain no market
access commitments. Thus, public and official attitudes
in the United States with respect to labor mobility have
regressed since 2002. Until political opinion changes, it
will be close to impossible for developing countries to

negotiate greater labor mobility in trade agreements with
the United States.
In Canada, the situation has evolved in the opposite
direction (see annex table 13A.3). Interestingly, and perhaps because of pressures from the private sector and
apparent labor shortages in the Canadian market prior
to the current economic crisis, the government has negotiated recent FTAs that go quite far toward providing
increased access not only for professionals but also for semiskilled foreign workers. Although the FTA that Canada
negotiated with Chile in 1997 looks very much like NAFTA,
with the only categories of workers covered being investors,
traders, business visitors, intracorporate transferees, and
professionals, it is notable in that no numerical limits were
placed on 72 of these categories of professional labor.
Strikingly, the two very recent FTAs negotiated by
Canada with Colombia (2008) and Peru (2009) go much
farther. They cover all professional categories, with no
numerical limits and no specified length of stay, meaning
that visas could in theory be renewed indefinitely. For the
first time, they also expand coverage of worker categories
beyond highly trained professionals to include “technicians.” In both the Colombia and Peru FTAs, Canada has
listed 50 categories of technicians to be admitted into the
Canadian market with no specified length of stay. These
workers must have a high school degree, with two years
of technical training. Technician categories include,
among others, mechanics, construction inspectors, food
and beverage supervisors, chefs, plumbers, and oil and
gas well drillers. This recent development constitutes a
major step forward for the expansion of temporary entry
in trade agreements.
PTAs Negotiated by the European Union
In this section, we examine PTAs between the EU and third
countries (see annex table 13A.4) Total labor mobility is
guaranteed within the EU itself, although only after 10
years for some of the newest members.
The form of PTAs negotiated by the EU differs from
that pioneered by the United States. Provisions for services
and investment liberalization are set out in a title (or section) of the EU agreements entitled “Trade in Services and
Establishment.” The European Commission does not as yet
have negotiating authority from the EU member states in
all service areas.5 The European Commission consequently
always follows a positive-list approach in its trade agreements, with lists of commitments attached to the main text
of the agreements. Thus, in terms of market access, mode 4
is brought within the scope of EU PTAs in a way similar to
that followed under GATS. Categories of workers included
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in mode 4 commitments by the EU include the four that
are traditional for PTAs: traders and investors, business visitors, intracorporate transferees, and independent professionals. The EU has negotiated relatively few PTAs with
developing countries that cover services. Although it has
numerous association agreements in place with neighboring Mediterranean countries (the Arab Republic of Egypt,
Jordan, Morocco, the Syrian Arab Republic, Tunisia,
Turkey, and others), these agreements focus on goods and
have not yet incorporated services provisions.
The EU has negotiated association agreements with
Mexico and Chile and has more recently finalized an economic partnership agreement (EPA) with CARIFORUM.
There are no in-depth services provisions in the EU
agreement with Mexico, which was concluded in March
2000 when the GATS negotiations were just beginning,
but the PTA with Chile is substantial. In addition to the
coverage of mode 4 in the text of the agreement, there is
a specific article entitled “Movement of Natural Persons”
in the EU–Chile association agreement, as well as an
annex on professionals.6 In the annex, the EU specifies
33 categories of professional services providers that it
will accept from Chile without numerical limit, for a
time period of three months, subject to the “necessary
academic qualification and experience.” Interestingly,
Chile did not commit reciprocally to accepting any professionals from the EU.
The more recent EU–CARIFORUM economic partnership agreement follows a similar structure, but, in addition to the usual categories of workers defined under
mode 4, the EU has expanded coverage of workers to three
additional categories important for CARIFORUM members: contractual services suppliers, independent professionals, and graduate trainees. The following applies to
these three categories:7
• Contractual services suppliers. This category applies to a
specific list of activities and permits temporary entry for
a cumulative period of six months. A contractual services supplier must fulfill certain requirements; the terms
and conditions are set out in EU schedules for its member states.
• Independent professionals. The provisions for the CSS
category also apply to independent professionals, again,
subject to EU schedules.
• Graduate trainees. Graduate trainees, a new category,
are workers from CARIFORUM states who have a university degree and are temporarily transferred to the
parent company or to a commercial establishment for
career development or to obtain training in business
methods. They may enter for a period of up to one year.
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In the annex on professionals attached to the CARIFORUM agreement, the European Union committed to accept
29 categories of professional services providers without
numerical limit, provided that they have a university
degree and three years’ experience. The CARIFORUM
members did not commit reciprocally to accept any EU
professionals.
PTAs Negotiated by Japan
Japan has negotiated four PTAs that are of interest for the
question of labor mobility. These are summarized in
annex table 13A.5. The PTAs with Mexico and Chile are
very similar in form and content to the NAFTA-type
approach and agreements, with a negative list of nonconforming measures and with mode 4 treated in a chapter
on temporary movement of business persons. That chapter defines movement for the same four categories usually
seen in trade agreements: traders and investors, business
visitors, intracorporate transferees, and independent professionals. Japan has set a time limit of three years for
three of these categories (all except business visitors),
which is a fairly generous interpretation of length of stay.
The two more recent PTAs negotiated by Japan with
countries in Southeast Asia—those with Indonesia and
the Philippines—are notable for their innovations in covering, for the first time, specific categories of nurses and
health care workers. These PTAs have also expanded the
categories of workers in the chapter on mode 4 to include
“professionals with personal contracts” (essentially, the
same as independent professionals). All these categories
(except for business visitors) are allowed a stay of up to
three years. Japan has also increased the number of professional categories covered in the annex on professionals
in these two PTAs, to 14 in the case of Indonesia and
10 for the Philippines. No numerical limits are placed
on these professional categories, except for nurses and
health care workers, for whom an annual quota is in
effect. For those professions, specific educational and
training requirements are included in the agreements: a
health degree plus two years of prior work experience and
six months of language training in Japanese. The specification of particular categories of work with annual quotas and training requirements is an innovative approach
that has not yet been seen in other PTAs.
PTAs Negotiated by Australia and New Zealand
Four PTAs negotiated by Australia and New Zealand are
relevant for this study (annex table 13A.6). One PTA was
negotiated jointly by the two countries with the 10-member
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Association of Southeast Asian Nations (ASEAN). Three
of the four are very recent, having been signed or having
entered into force since the end of August 2008. The oldest
of the four, and the one with the least ambitious provisions for labor mobility, is the Trans-Pacific Strategic
Economic Partnership Agreement between Brunei
Darussalam, Chile, New Zealand, and Singapore. This
agreement, which entered into force in 2006, follows a
NAFTA-type structure, but with lighter content. The
only category of workers specified in the temporary
entry (or labor mobility) chapter is that of professionals,
and no length of stay is specified. The annex on professional services primarily sets out a best-endeavors clause
for the development of “mutually acceptable standards
and criteria for licensing and certification of professional
service providers.” No professional categories of services
providers are listed, and so the annex has no market
access component.
In the New Zealand–China PTA that entered into force
in October 2008, the chapter on labor mobility specifies
five categories of labor: business visitors, investors, intracorporate transferees, contractual services supplies, and a
new category of “installers.” The CSS category includes
artisans with Chinese cultural expertise such as theater
artists, Mandarin language teachers, and Chinese medical
specialists. China made no commitment with regard to
professional service providers; New Zealand allows entry
of designated professionals from China for up to three
years. Intracorporate transferees from China are also permitted a three-year stay. The new category of installers is
allowed a three-month stay.
The Australia–Chile PTA that entered into force in
March 2009 follows a NAFTA-type structure, and the chapter on temporary entry specifies the four usual categories
of labor. An annex on professional services does not
include a market access component, and no numbers are
attached to any category of worker. Australia allows intracorporate transferees a stay of up to four years and contractual services suppliers, a stay of one year, with the possibility of renewal. This recent PTA is quite original in its
treatment of spouses and accompanying family members;
they are granted the right to join the worker after he or she
has been in Australia for more than one year. Dependents
and spouses of corporate executives, intracorporate transferees, and contractual services suppliers from the other
party to the agreement are allowed to enter and reside in
Australia or Chile. Moreover, the spouse is given the right
to enter, stay, and work, for a period of time equal to that
of the national.
The ASEAN–Australia–New Zealand PTA, signed in
August 2008, contains a chapter on temporary entry, which

includes the four usual categories of labor plus the additional category of “installers” added by New Zealand. The
length of stay offered by the partners to the PTA is variable, with Australia and New Zealand allowing the longest
stay, of three or four years, respectively, for intracorporate
transferees and one year for independent professionals
and contractual services suppliers. It is notable that the
ASEAN members committed to much less generous durations of stay for all labor categories than did their developed partners. In another innovative decision, Australia
also included “spouses” in its categories of temporary
labor permitted entry.
Comparison and Assessment of PTAs
An overall comparison of the PTAs negotiated with developing countries by the United States, Canada, the EU,
Japan, and Australia and New Zealand is shown in the bar
graphs set out in annex figures 13A.1–13A.6. The bars indicate the relative magnitude of the developed economies’
commitments on labor mobility. The higher the bar for a
particular agreement, the more access it provides for workers from its developing-country partner. The number of
categories of workers encompassed within the chapter on
temporary entry or movement of natural persons is indicated, as well as the number of professionals allowed,
under specified quotas or without numerical limitation,
through the annex on professionals.
In general, it can be said that trade agreements concluded by developed countries with developing countries
focus almost exclusively on professional services providers.
Many, however, go well beyond GATS in providing access
for a greater number of categories of professional services,
through expanded numbers of covered categories or
through the provision of unlimited access. They also often
offer the possibility of long-term visa renewals once professionals are settled in the country. Thus, distinct progress
has been made with respect to professional services.
A few developed countries have been willing very
recently to go beyond the expansion of access for professional services providers. These include, notably, Canada,
in two recent FTAs negotiated with Colombia and Peru
that extend access to the Canadian market to 50 categories
of technicians. The innovative group also includes the
EU’s EPA with CARIFORUM, which extends market
access to contractual services suppliers and independent
professionals (for stays of six months) and to graduate
trainees (for stays of one year). Japan has moved to liberalize
access to its labor market for nurses and health care workers
in its recent EPAs with Indonesia and the Philippines.
Finally, both Australia and New Zealand have expanded
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the categories of labor in their PTAs to include contractual
service suppliers and “installers” (for New Zealand) in
their recent agreement with ASEAN members and in the
New Zealand PTA with China. The latter also contains
novel provisions for artisans who are proficient in Chinese
cultural occupations, such as theater, language, and medicine. Australia’s PTA with Chile covers the spouses and
dependents of intracorporate transferees and contractual
services suppliers residing in the country longer than one
year. Thus trade agreements have moved over the past two
years beyond the purely professional categories of labor to
include within their scope contractual services suppliers,
semiprofessionals and technicians, nurses and health care
workers, and even spouses and dependents.
The trading partners that have been the most willing to
open their markets wider for foreign workers from developing PTA partners have been countries that face considerable labor shortages. Canada has shown itself the most
generous in this respect, with Japan being selective and
sector-specific in responding to its labor market needs.
Australia has been willing to consider family dependents
as part of the labor categories defined under its most
recent PTA. The United States and the EU have faced
heavy inward migration flows, both documented and
undocumented, from Latin America (in the U.S. case)
and from North Africa and Eastern Europe (for the EU),
and they are less willing to contractually bind greater
market openness for foreign workers in their PTAs.8
Nonetheless, the EU did expand its coverage of labor
categories in the recent EPA with CARIFORUM members. In the United States, official and public attitudes
have turned sour, and no agreements have been negotiated containing mode 4 coverage since 2002.
The story of labor mobility within trade agreements is
still being written; the situation continues to evolve. Currently, several PTAs between developed and developing
economies are under negotiation. The EU is negotiating
with ASEAN, Colombia, Ecuador, India, Korea, Peru, five
countries in Central America, and the four members of the
Southern Cone Common Market (Mercosur, Mercado
Común del Sur). Canada is negotiating with the Caribbean
Community (CARICOM), four countries in Central
America, the Dominican Republic, Jordan, Korea, Panama,
and Singapore. Japan is negotiating with India and Peru,
and Australia is negotiating with China, the Gulf Cooperation Council (GCC), Korea, and Malaysia. Only the United
States is currently abstaining from further involvement in
regional trade negotiations. Thus, the sample for evaluating the treatment of labor mobility in PTAs will continue
to expand in the coming years. Developing countries that
are able to proactively define and push their interests with
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developed-country trading partners should find opportunities that did not exist in the past.9
PTAs Negotiated among Developing Countries
Labor mobility is not confined to PTAs involving developed countries; it is also an important feature of several
South-South PTAs. This section presents a brief overview
of labor mobility provisions in several agreements.
The Caribbean Community (CARICOM) has had one
of the most successful experiences with liberalizing the
movement of service providers at the regional level, dating from the signing in 1998 of Protocol II, on “Establishment, Services and Capital.” The objective of the protocol
is to bring the CARICOM Single Market Economy into
effect. (For further discussion, see Stephenson 2007.)
CARICOM provisions rest on two pillars: (a) facilitation
of travel, common travel documents, and national treatment at the port of entry (Article 46 of the CARICOM
Single Market Economy treaty) and, since 2005, a common passport; and (b) the free movement of skilled persons within the community (Articles 32, 34d, 35d, 36,
36a, and 37 of the treaty). Five categories of skilled workers were initially identified:
• Graduates of the Universities of the West Indies,
Guyana, and Suriname
• Graduates of approved universities outside the region
• Media workers
• Musicians
• Artists
• Sports persons
• Workers in the tourism and entertainment industries
• Any other skilled person eligible under Articles 35d and
36a of Protocol II.
Effective January 1, 2010, domestic helpers were added
to the list.10 Since 2007, discussions have been under way
on adding teachers and nurses.
A certificate of recognition must be obtained from the
respective national labor ministries by those wishing to
move abroad. A six-month temporary residency permit is
issued while the certificate is reviewed by the receiving
country, after which an indefinite work and residence
permit is granted. CARICOM has recognized the importance of transferability of social security benefits, but
progress on this matter has been slower than expected.
Achieving the free movement of workers is also stated
as a goal of the East African Economic Community in its
protocol on establishing a common market, expected to
enter into force on July 1, 2010. Many hurdles remain,

286

Sherry Stephenson and Gary Hufbauer

however, on the path to full free movement. Work permits are not harmonized across countries; they are relatively restrictive and remain difficult to obtain; they are
subject to delays and administrative requirements; and
rejections are numerous. Portability of social benefits is
very limited. Progress has been made on harmonization
of standards and mutual recognition for graduates, but
much less so for technical and vocational training.
The treaty of the Economic Community of West
African States (ECOWAS) requires the community to
ensure the removal of obstacles to the free movement of
persons, goods, services, and capital and to guarantee the
right of residence and establishment. To date, ECOWAS
has signed three supplementary protocols on this subject.
The first provides for the free entry of community citizens
for a period of 90 days without a visa, provided that they
possess travel documents, and also grants them the rights
of entry, residence, and establishment.11 The second protocol allows community residents to reside, seek employment, and engage in income-earning employment in any
member state.12 The protocol specifically refers to migrant
workers, defined as nationals of community member
states who seek or propose to hold employment, are
already holding employment, or have in the past held
employment in a member country. Special provisions are
made for four protocol categories: migrant workers, itinerant workers, seasonal workers, and border workers
(Mattoo and Sauvé 2010).
Despite early provisions on the free movement of
persons, implementation within ECOWAS has been
slow—hampered, in particular, by the efforts of young
member states to affirm their sovereignty. At times, slow
progress in other areas of economic integration and
adverse reactions to the influx of foreign labor in periods
of recession have hindered implementation (OECD
2008). In recent years, several measures have been undertaken—in particular, since 2000, in the harmonization of
passports, as well as joint border operations by customs
and migration offices.13
An interesting development took place in January 2008
when ECOWAS adopted a common approach to migration, clearly influenced by the European model (OECD
2008). The approach consists of two parts, the first devoted
to the legal framework and key principles, and the second
to a regional migration and development action plan.
For countries that are also members of the West African
Economic and Monetary Union/Union Économique et
Monétaire Ouest-Africaine (WAEMU/UEMOA), the treaty
confers the right of free movement of people, the right to
provide services, the right of establishment of persons carrying out an independent or salaried activity, and the right

of residence.14 It further provides for nondiscrimination
with respect to the right to seek and engage in employment. In 2005 the conference of WAEMU/UEMOA heads
of state and government approved a progressive approach
toward the implementation of freedom of movement for
persons, the right of residence, the provision of services,
and the right of establishment. This suggests the adoption
of regional codes of freedoms and rights of movement, as
well as harmonization measures. The codes concern four
areas (OECD 2008):
• Right of establishment for the freedom to carry out selfemployed professions
• Under equal conditions, access to higher-education
establishments
• Establishment of a community visa for nationals of
countries outside the WAEMU/UEMOA or ECOWAS
zones
• Building of control posts juxtaposed on both sides of
the border of member countries.
In 2006 regulations were adopted on free movement and
right of establishment for workers in specific professions
(for example, accountants and pharmacists). Today, the
commission is working on a draft common policy in the
areas of movement and stay by third-country nationals.
In Latin America, as in Southeast Asia, progress in liberalizing labor mobility has been slow within regional
arrangements. Mercosur members have included freedom of movement among their integration goals. In theory, Mercosur nationals may currently move among
member states, although the right to work is regulated by
host governments. Progress in liberalizing labor mobility
has been sluggish. A Mercosur social security agreement
was signed in 1997, but many of the steps aimed at facilitating migration within the community are taking far
longer to be implemented than planned. Much of the
migration that occurs in the Mercosur region is outside
formal channels. In December 2002, Mercosur leaders
signed an Agreement on Residency for Mercosur Nationals aimed at giving migrants “equal civil, social, cultural,
and economic rights and freedoms” with the citizens of
the Mercosur country in which they are living, “particularly the right to work and to carry out any legal activity.”
The related Agreement on Regulating the Migration of
Mercosur Citizens encouraged Mercosur governments to
legalize unauthorized nationals of Mercosur members
(World Bank 2010).
In October 2003, ASEAN members raised their ambitions from the formation of a free trade area to the creation of an ASEAN Economic Community (AEC), in the
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Declaration of the ASEAN (Bali) Concord II, which was
subsequently endorsed by summits of ASEAN leaders (Soesastro 2005). Nevertheless, the liberalization of labor movement still has a very long way to go before achievement of
this objective. Currently, ASEAN members have made
only very modest commitments on mode 4 in their
respective schedules of services commitments, which
have now undergone five rounds of negotiations under
the ASEAN Framework Agreement on Services since that
pact went into effect in January 1996. Many of the mode
4 commitments go no farther than what is set out in
members’ WTO schedules. ASEAN has, however, made
more progress with the realization of mutual recognition
agreements (MRAs) than any other regional grouping,
having signed six MRAs to facilitate the movement of
professional services suppliers through the recognition
of their professional accreditations. These agreements
cover engineering services, nursing services, architectural services, medical practitioners, dental practitioners,
and accountancy services.
Bilateral Labor Agreements
Efforts to manage labor mobility among developing
countries at the regional level have been consequential,
although progress has not matched aspirations. The most
notable efforts have taken place in agreements aiming for
a common market; these generally go beyond simply
managing labor mobility to encompass migration dimensions. The examples reviewed above all concern countries
that are regional neighbors with a significant history of
population migration. It is worth highlighting some
interesting initiatives, which include coverage of recent
graduates, common migration policies, and common
passports to facilitate border crossings.
As was noted above, the treatment of labor mobility in
formal PTAs has focused overwhelmingly on skilled labor
categories, with only a few recent agreements moving to
cover certain types of semiskilled workers. Against this
background, can other vehicles be used to promote labor
mobility? Bilateral labor agreements (BLAs) are alternatives to the more legalistic and rigid PTAs and can serve
both to promote and to regulate the flow of unskilled or
semiskilled workers.
Short History
Bilateral labor agreements have provided a means for
employing seasonal and low-skilled foreign labor on a
temporary basis. They allow industrial countries that need
foreign labor to design labor exchange programs that steer
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inward flows to specific areas of labor demand. For destination countries, the primary aim is to address skill gaps
in the local labor market, whether for seasonal workers
(often in the agricultural sector) or low-skilled labor.
Occasionally, BLAs also deal with higher-skilled workers
in areas of labor shortages such as health or information
technology.15
Bilateral labor agreements have had an interesting history. They were popular in the United States and Europe
in the 1960s but fell into disfavor in the 1970s and 1980s,
affected by the adverse combination of inflation and high
unemployment that came to be known as “stagflation.”
For 22 years, beginning in 1942, the United States had a
bracero program to admit temporary agricultural workers
from Mexico. Admissions under this program peaked at
more than 450,000 a year but began to shrink because of
the enforcement of labor market regulations, combined
with technological changes. Nonetheless, the program
continued to admit more than 200,000 Mexican temporary workers a year until it ended in 1964. In Western
Europe, temporary worker programs were peaking when
they were ended unilaterally in 1973–74. European temporary worker programs differed from the Mexico–U.S.
program in several important respects, including the locus
of employment (nonfarm manufacturing, construction,
and mining, rather than agriculture), as well as in their
policies toward settlement. Unlike Mexicans who filled
seasonal U.S. jobs and were expected to return to Mexico
every year, migrants in Europe filled year-round jobs and
earned rights to unify their families and settle with work
and residence permits.16
Several developed countries have entered into secondgeneration bilateral labor agreements (as of the turn of
the millennium), although many of these were in the
form of memoranda of understanding, rather than more
formal contractual arrangements. BLAs do not take any
one set form; in fact, there is such a variety of agreements
that international organizations have developed a “Compendium of Good Practice Policy Elements in Bilateral
Temporary Labour Arrangements” as a follow-up activity
to the first Global Forum on Migration and Development
(GFMD), held in 2007.
BLAs have been increasing in number over recent years,
but no single institution is responsible for collecting and
maintaining information on them. Neither the ILO nor
the IOM (International Organization for Migration) has
information on BLAs at the country level.17 It is therefore
extremely challenging to collect these data, and what is
presented in this section will certainly be incomplete.
Although many countries have entered into bilateral labor
agreements, others prefer to channel their temporary
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labor needs through their more formal immigration channels. In the United States, most temporary admission programs are open to citizens of all countries. The range of
temporary visa programs includes both skilled professionals (e.g., H-1B visas) and other kinds of temporary labor
(e.g., H-2A temporary agricultural workers).
In examining the panorama of bilateral labor agreements that we have been able to identify for this study and
that are set out in table 13.1, it is interesting to note that
such agreements have now been signed by countries in all
regions of the world. In the Americas, Canada has been
very active in developing bilateral temporary worker programs and has concluded agreements with Barbados,
Colombia, Guatemala, Jamaica, Mexico, Trinidad and
Tobago, and the countries of the Eastern Caribbean. In
Europe, the governments of Germany, Italy, Spain, and
the United Kingdom have actively negotiated bilateral
labor agreements with developing countries around
the world. In Africa, South Africa has pursued such
arrangements, mainly with neighboring countries. In Asia,
China has concluded BLAs with several developed- and
developing-country partners.18
Terms of Coverage
The coverage of the bilateral labor agreements varies.
Canada’s agreements cover exclusively the agricultural sector. The Seasonal Agricultural Workers Program (SAWP)
is based on bilateral memoranda of understanding and is
managed by Human Resources and Skills Development
Canada (HRSDC). Canadian employers submit requests,
which have to be approved by the HRSDC, for foreign

agricultural workers. The approved requests are then communicated via Canadian network contacts in Mexico to private recruitment agencies in the participating Caribbean
countries. Finding the workers to fill the required demand
is then the responsibility of the countries of origin. In
2000 about 7,300 Mexicans were among the 16,900 foreign
farmworkers admitted to Canada; the other workers were
from Barbados, Colombia, Jamaica, Trinidad and Tobago,
and six other Eastern Caribbean islands.19 The BLA with
Colombia is the result of demands by Canadian companies in Alberta and Manitoba for Colombian workers in
the food-packing industry.
The BLAs concluded by Spain provide for a selection
committee that is made up of representatives of the participating governments and is responsible for selecting
the best-qualified workers for existing job offers and for
conducting training courses that may be needed. In these
agreements for regulating labor migration flows, the
Spanish authorities, through Spanish embassies in origin
countries, notify authorities in the origin country of the
number and types of workers needed. There is no set
quota. Origin countries in turn notify the Spanish
authorities of the possibility of meeting this demand with
their nationals willing to go to Spain.
Spain’s bilateral agreement with Colombia covers agricultural workers who are selected to work temporarily in
fruit harvesting in the Catalonia region. Within the framework of the temporary and circular labor migration mode
that implements this agreement, the National Training
Institute in Colombia designs training programs for the
labor migrants so that, on their return to their communities of origin, they can transfer the skills and know-how

Table 13.1. Bilateral Labor Agreements with Developing-Country Partners: Government Programs for Temporary Workers
Region and country
Americas and the Caribbean
Canada
Europe
France
Germany
Greece
Italy
Spain
United Kingdom
Asia
China
Africa
South Africa

Developing-country partners
Barbados, Colombia, Guatemala, Jamaica, Mexico, Organization of Eastern Caribbean States, Trinidad
and Tobago
Mauritius
Bulgaria, Croatia, Czech Republic, Poland, Romania, Slovak Republic, Slovenia, Ukraine
Albania, Bulgaria
Albania, Moldova, Sri Lanka, Tunisia
Bulgaria, Colombia, Dominican Republic, Ecuador, Mauritania, Morocco, Philippines, Romania, Senegal
India, Philippines, Spain
Australia; Japan; Jordan; Korea, Rep.; Mauritius; South Africa; Spain; United Arab Emirates
Botswana; Cuba; Iran, Islamic Rep.; Lesotho; Malawi; Mozambique; Swaziland; Tunisia

Source: ILO, IOM, and OSCE, “Compendium of Good Practice Policy Elements in Bilateral Temporary Labour Arrangements,” revised version,
December 2, 2008.
Note: ILO, International Labour Organization; IOM, International Organization for Migration; OSCE, Organization for Security and Co-operation in Europe.
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acquired in Catalonia. Under this BLA, less than 10 percent of selected Colombian workers have failed to return
home. In Ecuador a Migration and Control Unit was created in 2002 within the Ministry of Foreign Affairs to
receive job vacancy notices from Spanish enterprises and
match the job offers with the most appropriate candidates through a large database. Spain has similar BLA
programs with Bulgaria, the Dominican Republic,
Mauritania, Morocco, Romania, and Senegal. Under the
Spain–Philippines BLA, nurses and other Filipino workers are allowed into Spain and are afforded the same protections as Spanish workers.
The bilateral labor agreements signed by the United
Kingdom with India, the Philippines, and Spain enable the
United Kingdom to recruit registered nurses and other
health care professionals (physiotherapists, radiographers,
occupational therapists, biomedical scientists, and other
workers regulated by appropriate professional bodies in
both countries) for work on a temporary basis. The
U.K.–Spain agreement provides for recognition of Spanish
nursing skills in the United Kingdom.
Greece has signed BLAs in the agriculture and fisheries
sectors. Under the agreements with Albania and Bulgaria,
Greek authorities assess the annual need for seasonal
agricultural workers and grant residence and permits to
workers from these countries according to demand from
Greek employers. Under the BLA with Egypt, which covers the fisheries sector, temporary labor migrants are subject to specific regulations regarding the possibility of
changing employers and the extension of their stay in the
country, and they are eligible for the transfer of social
security rights and pensions on a mutual basis.
South Africa has negotiated several bilateral agreements with neighboring countries in response to its growing labor crisis. The Joint Initiative for Priority Skills
Acquisition (JIPSA) Act of 2004 acknowledged that particular sectors require skills from outside the country.
South African mining companies fought hard to keep
their right to hire foreign contract workers, and the 2002
Immigration Act was modified to accommodate this pressure. Bilateral agreements are focused on recruiting workers from Botswana, Lesotho, Malawi, Mozambique, and
Swaziland to work in the mines and farms of South Africa.
The share of foreigners in the mines’ workforce rose from
47 percent in 1990 to 60 percent in 2000, but this share has
declined recently in response to efforts to hire locally.
China has negotiated several BLAs with willing partners
experiencing labor shortages, including Australia, Japan,
Jordan, Korea, Mauritius, South Africa, Spain, and the
United Arab Emirates. These agreements are very diverse,
cover a wide range of topics on labor cooperation, and list
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specific numbers of recruited workers. The number of Chinese citizens working as temporary laborers abroad has
increased substantially, from 63,200 in 1987 to more than
half a million in 2004.20
The BLAs in which China is a partner cover diverse
labor sectors. Chinese labor cooperation with the United
Arab Emirates takes place in the areas of construction,
factories, medical care centers, and maritime activities.
With Australia, the BLA centers on nursing and a few
other sectors, and an attempt is made to curb the excessive fees charged by the recruitment agencies by offering
the alternative of government employment offices. Under
the BLA with Mauritius, Chinese workers may be recruited
only from companies that are on an established, government-approved list. The BLA with Jordan concerns the textile and construction sectors. An agreement with South
Africa was concluded in 2002 and was extended in 2006 to
focus on human resources development and job creation
strategies, in addition to worker recruitment. A successful
pattern for the bilateral labor agreement has been the
agreement between China and Japan, under which more
than 30,000 Chinese trainees are sent to Japan every year in
temporary labor (trainee) cooperation programs.21
The advantages of BLAs or temporary worker programs, particularly for lower-skilled categories of workers, are numerous. First, and most important, is the flexibility they offer with respect to the management of the
labor market by the countries involved. Such agreements
can be negotiated in response to the economic cycles of
the market.22 As is seen in the examples cited, they can be
targeted to specific sectors and can even be firm based, if
necessary. Monitoring of such agreements can be carried
out on both sides as a joint responsibility, rather than
putting the burden entirely on the destination country to
determine the legality of the worker. Guarantees can be
designed and written into the agreements in the form of
bonds or fines for noncompliance, to encourage respect
for the provisions by private parties. Incentives can
be built in on both sides of the agreement. Workers are
more willing to respect the contract and return home
if there are prospects of an opportunity (based on performance and need) to go back to the host country for
future employment. Most participants in the BLAs that
have functioned to date have found that the agreements
have fulfilled the expectations of both sides.23
The disadvantage of bilateral labor agreements is that,
unlike PTAs, they are single-issue instruments. This limitation means that developing-country partners do not
have scope within a BLA to trade their “offensive” interests
in labor mobility for the “offensive” interests of their
developed-country trading partners.
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Multilateral and MFN Considerations
It must be recognized that bilateral labor agreements represent an important derogation from the most favored
nation (MFN) principle that is the core of the world trading system. The same is true of bilateral investment treaties
(BITs) and double-taxation treaties (DTTs), of which there
are many thousands in the world today. None of these pretend to treat all countries on equal terms; partners are
favored over nonpartners. Of course PTAs also discriminate between partners and outsiders, and those inside the
PTA receive more favorable treatment than those outside.
From the perspective of true multilateralism (“no discrimination is the first-best policy”), these various forms of
bilateral and regional agreements clearly occupy a secondbest world. The tension that characterizes negotiations over
trade liberalization, as well as over investment and labor
mobility, is between a first-best multilateral approach,
which may be stalled because of lack of agreement among
countries worldwide, and a second-best regional or bilateral
approach that achieves liberalization between the partners
but creates discrimination against the rest of the world. A
large and robust literature has developed around the debate
as to which approach will engender the most liberalization
and the greatest gains over the horizon of a decade or
longer. We will not rehearse the arguments here, since they
are familiar to most readers; we simply observe that the
issue is certainly not settled. For the past decade, however,
most governments have been “voting with their feet” by
placing more emphasis on bilateral and regional agreements. This trend seems very likely to continue.
What about the consistency of BLAs with GATS? This
question has not been litigated in the WTO and is not
likely to be litigated any time soon, so a definitive answer
cannot be given. Three considerations, however, would
probably have weight in the WTO Appellate Body’s reasoning, if a nonparty to a BLA did claim that its GATS
rights to labor mobility (mode 4) were violated by the
bilateral agreement.
First, GATS Article II(1) establishes the MFN principle
for services, including mode 4. Under Article II(2), MFN
can be waived for a BLA, as for any other GATT or GATS
obligation, but this requires a favorable vote by threefourths of WTO members. In any event, there are no extant
waivers for BLAs or BITs.24
Second, under GATS Article V(1), two or more countries can enter into an economic integration agreement to
liberalize trade in services and thereby avoid the MFN
requirement. The agreement should have “substantial sectoral coverage” and should eliminate “substantially all discrimination” between the parties. These conditions are to

be applied with “flexibility” when a developing country is a
party to the economic integration agreement, under the
provisions of Article V(2). In our judgment, the Appellate
Body would give great weight to Article V(2) in evaluating
a BLA. In fact, we think the “flexibility” provision would be
decisive.
Third, there is the matter of negotiating history. As our
discussion shows, BLAs, like BITs, have been around for a
very long time, predating the original GATT (signed in
1947) by decades. A strong argument can be made that if the
Uruguay Round negotiators had meant to impose an MFN
requirement on these agreements, they would have said so in
very explicit terms. After all, important economic arrangements would have been upset by an MFN requirement.
Silence seems to indicate assent to the status quo ante.
One of the main reasons that countries enter into BLAs is
that these agreements are flexible and short term and appear
to escape the long-term contractual constraints of GATS. The
large majority of bilateral labor agreements cover a different
category of worker than do the formal services agreements
(PTAs or GATS); they focus on unskilled (agricultural) or
lower-skilled workers, whose movements governments have
not been willing to liberalize in the context of either GATS or
regional services agreements. We conclude, from this brief
and sketchy review, that the Appellate Body would very likely
respect the special status of BLAs if a claim were ever
brought. As a practical matter, no WTO member has much
interest in bringing a claim, and the possibility of litigation
seems remote.
Conclusions
This chapter has examined how recent preferential trade
agreements (those concluded since 1994 between developed and developing trading partners, as well as some
South-South PTAs and labor agreements) have dealt with
labor mobility. It has shown that some of the most recent
PTAs have innovated in interesting ways to promote labor
mobility, either by expanding the number of services suppliers accepted under particular categories (for example,
without numerical quotas) or by creating new space for
specifically defined categories of labor, such as technicians, nurses and health care workers, and sporting and
cultural occupations. To date, however, all but a very few
PTAs that cover services focus on professional services
suppliers. A new generation of less formal temporary
worker programs is paying more attention to the needs of
lower-skilled and semiskilled temporary workers. Some
of the regional integration groupings among developing
countries in Africa, Asia, and Latin America and the
Caribbean are making progress toward the opening of
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labor markets at the regional level to all categories of
workers, both for temporary movement and for permanent settlement. Members of these groupings appear willing to go farther in their ultimate objectives than is the
case under the North-South PTAs, where the norm is to
cover prescribed and limited, although often expanded,
categories of workers.
Thus, while the latest steps are positive and encouraging
for developing countries, they leave much work for future
negotiators. In our view, patience should be the watchword
of negotiators based in developing countries. They should
take heart and guidance from the long experience of developed and developing countries in crafting the liberalization of trade in textiles and clothing. This was a supersensitive industry as early as the late 1950s, when the
Eisenhower administration in the United States negotiated
the first restraint agreement with Japan, and it remained
sensitive for the next 50 years. Eisenhower’s accord with
Japan was followed by the Short-Term Cotton Agreement
and the Long-Term Cotton Agreement in the Kennedy and
Johnson administrations, and then three generations of the
Multifibre Arrangement (MFA) under GATT auspices.
The complexity of bilateral textiles and clothing quotas
under these agreements was truly bewildering and, from an
economist’s viewpoint, highly distortive. But within this
complex framework, over the span of five decades, trade in
the sector was greatly liberalized and grew enormously.
The secret, if there was a secret, was that negotiators of
good will, representing both developed and developing
countries, discovered niches of textiles and clothing
trade where the political costs of further liberalization,
combined with suitable safeguard mechanisms, were not
insurmountable. At every stage of this long process, the
economic gains from liberalization were enormous; the
“magic,” if there was any magic, was to focus attention on
products and mechanisms that did not encounter overwhelming resistance in the developed countries. We think
the same approach commends itself to labor mobility negotiations—a long, persistent, and patient search for niches in
the labor markets of developed countries where greater
entry of migrants is not only tolerated but welcomed.
On the basis of this overview, we offer four sets of recommendations.
1. Concerning professional workers
When developing countries are able to define their interests well and are willing and able to pursue bilateral trade
agreements with the major developed trading partners
reviewed in this study (other than the United States, at
present), they should be able to obtain expanded market
access. Labor markets worth exploring are opportunities
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for firms and individuals that offer unique cultural talents
or specialized skills, as well as for some independent professionals, and geographic or occupational niches of the
industrial developed economies that suffer from labor
shortages. If developing countries wish to promote exports
of services providers in the health services, this is certainly
an area that offers a large potential for expansion. For this
market, it might be advisable to develop local training programs for the specific skills required in the target market,
in the way that the Philippines has done and Indonesia is
currently doing.
2. Concerning semiskilled and lower-skilled workers
In the case of workers with lower skill levels and less formal
educational training, the best vehicle for promoting greater
labor mobility is not formal PTAs but the more flexible
instrument of temporary worker programs (TWPs). These
programs can be designed to promote circular migration
in a way that benefits the labor-sending and labor-receiving countries, as well as the workers themselves. TWPs are
extremely flexible in both design and execution and allow
the parties involved to design the clauses covering length of
stay, nature and place of employment, and appropriate
guarantees. They also offer governments the possibility of
adjusting in a responsive manner to the cycles of their
domestic labor markets. Such agreements must elicit the
positive involvement of parties on both sides, making this a
framework with buy-in, where all parties to the agreement
have an interest in seeing it succeed. Although these agreements have been successfully promoted so far by only a
handful of countries, primarily China and the Philippines,
there is tremendous scope for their further application in
the world economy.
3. For developing-country governments and negotiators
Developing country governments and negotiators should
bear six precepts in mind:
• Developing-country negotiators should approach the
discussions of labor mobility with a positive attitude
and should emphasize the gains to the destination
country. The economic gains are invariably large, and
the political costs are often exaggerated, so it is useful
for negotiators from developing countries to research
particular labor markets and lay the facts on the table.
• To better serve their negotiators, developing-country
governments should conduct in-depth research on the
labor markets of potential destination countries with
the aim of discovering promising niches. This will
require the services of specialized officers or contractors
working in the destination countries.
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• Developing-country specialists should work with educational and credentialing authorities in the developed
countries to lay the groundwork for mutual recognition
agreements for the benefit of their independent professionals and other highly skilled workers.
• When multinational corporations seek to expand their
operations abroad, whether in a developed or a developing country, government negotiators should team up with
the corporations to ensure agreement on the requisite
number of visas for intracorporate transferees and contractual services suppliers to support the new operation.
This needs to be done whether or not a PTA is in place.
• Developing-country negotiators should seek agreement
on the status of mode 4 workers, meaning their rights as
to visas, working conditions, social security contributions, unemployment compensation, and ability to remit
funds. To some extent, these matters are covered in
TWPs, but important elements are often not addressed.
• Above all, senior officials in the developing country
must attend to the “image” of their migrants abroad—
doing whatever is possible to ensure that their migrants
convey an impression of hard-working, law-abiding,

respectful people. When adverse incidents happen, as
they will, the government of the developing country
should cooperate as appropriate, through revocation of
visas and other measures.
4. For developed-country governments and negotiators
Like developing countries, developed countries should
proactively search for labor market niches where additional temporary workers will become valued members of
the workforce and the community. Developed-country
officials must not surrender to arguments that the labor
market is an undifferentiated mass, or succumb to
the anti-immigrant voices of a vocal minority. They
should hammer home the distinction between permanent
immigration, which remains under sovereign control,
and temporary workers who are subject to negotiated
agreements. They should seek to build flexible responses
not only into TWPs but also into the quota and time
clauses of PTAs. Most important, they should put some
effort into seeking out and conveying positive messages
about the contributions and accomplishments of temporary workers.

Annex
Annex Table 13A.1. Quantitative Estimates of Gains from Increased Labor Mobility

Authors
Borjas (1999)

Region
covered

Gains
Assumption or situation

United
U.S. 1980–2000 immigration
States
wave, with immigrants
representing roughly
10 percent of the U.S.
workforce

Large redistributive effect: return
to capital, +2 percent of GDP;
labor wages, –1.9 percent
of GDPa

Hamilton and
World
Whalley (1984)

Elimination of all restrictions
60.1–204.6 percent of 1977
on labor mobility (1977 data)
world GDP in 1977b

Iregui (1999)

World

Elimination of all restrictions
Nonsegmented labor market:
on labor mobility (between
15–67 percent of world GDP
37 and 53 percent of the labor Segmented labor market (skilled
endowment of developing
versus unskilled): 13–59 percent
regions migrates)
of world GDP

Moses and
Letnes (2004)

World

Elimination of all restrictions
on labor mobility (1977 and
1998 data)

Small net gains for natives:
US$10 billion a year (0.1
percent of U.S. GDP), or roughly
5 percent of average economic
growth over past 20 years

If only skilled labor migrates:
3–11 percent of world GDP

For 1977, with 100 percent
For 1998, with 100 percent
elimination of wage differential:
elimination of wage differential:
US$0.34 trillion–US 11.27 trillion
US$1.97 trillion–US$55.04
(1977 dollars) (more probably,
trillion (1998 dollars) (more
US$0.58 trillion); 4.3–111.6
probably, US$3.4 trillion);
percent of 1977 world GDP
5.6–155 percent of 1998 world
(more probably, 7.5 percent of
GDP (more probably, 9.6
1977 world GDP)
percent of 1998 world GDP)
For 1977, with 10 percent
For 1998, with 10 percent
elimination of wage differential:
elimination of wage differential:
22 percent of total potential
23 percent of total potential gain;
gain; wages, +4.1 percent in
wages, +11.4 percent in poorest
poorest countries; +3.3 percent
countries; +2.1 percent in
in middle-income countries;
middle-income countries;
–2.5 percent in richest countries;
–3.1 percent in richest countries;
return to capital, –8.3 percent in
return to capital, –21.0 percent
poorest countries; –6.9 percent
in poorest countries; –4.4 percent
in middle-income countries;
in middle-income countries;
+5.7 percent in richest countries
+7.2 percent in richest countries
(continued next page)

Labor Mobility

293

Annex Table 13A.1. (continued)

Authors

Region
covered

Gains
Assumption or situation

Walmsley and
World
Winters (2002)

Increase in migration from
developing countries to
high-income countries
sufficient to increase labor
force in the host countries
by 3 percent in 2002

Total: +0.6 percent of world GDP
Change in real wages of unskilled
(US$156 billion in 2002, or
workers: increase in developing
1.5 times the expected gains
countries (+0.7 percent in
from liberalization of all
India); decrease in developed
remaining goods)
countries (–0.6 percent in the
Movement of unskilled workers
United States)
(accounting for most of the gains): Change in real wages of skilled
+US$110 billion versus +US$46
workers: dramatic increase in
billion for the movement of skilled developing countries
workers
(+4.5 percent in Mexico);
Migrants’ welfare: +US$171 billion
decrease in developed
(+US$73 billion in the United
countries (–0.8 percent in
States, +US$25 billion in Japan,
the United States)
+US$68 billion in the EU)
Change in rental price of capital:
Resident welfare: net, –US$15
decrease in developing
billion; developing countries, in
countries (–0.4 percent in
some cases, gain if remittances
Mexico); increase in developed
are high (+US$16 billion in India), countries (+0.8 percent in the
but most lose (–US$7 billion in
United States)
Brazil); developed countries, small
gains (+US$3.9 billion in EU)

World Bank
(2006), 31

Increase in migration from
developing countries to
high-income countries
sufficient to increase the
labor force in the host
countries by 3 percent by
2025 (revision of Walmsley
and Winters 2002)

+0.6 percent of world GDP,
(US$356 billion in 2025);
+0.4 percent of developedcountry GDP; +1.8 percent of
developing-country GDP
(including migrants’ income)

World

Source: Studies listed under “Authors”; see the bibliography for details.
Note: EU, European Union; GDP, gross domestic product.
a. Hatton and Williamson (1998) find similar results on wages when studying the 1870–1910 migration wage in the United States; they estimate that U.S.
wages in 1910 would have been 11 to 14 percent higher in the absence of immigration after 1870.
b. The large differences in estimates, both within and between studies, can be explained by differences in modeling frameworks (partial versus general
equilibrium), production elasticities, productivity, cost of movement, or workforce size.

Annex Table 13A.2. Agreements between the United States and Developing Countries
Provision
Entry into force
Chapter on trade in
services

U.S.–Singapore
January 1, 2004
Ch. VIII

Dispute settlement
Transparency of
regulation

U.S.–Morocco

CAFTA–DR

U.S.–Peru

January 1, 2006
Ch. 11

March 1, 2006
Ch. 11

February 1, 2009
Ch. 11

Yes (Art. 11.2)
Yes (Art. 11.3)
No (Art. 11.4)

Yes (Art. 11.2)
Yes (Art. 11.3)
No (Art. 11.5)

Yes (Art. 11.2)
Yes (Art. 11.3)
No (Art. 11.4)

Yes (Art. 11.2)
Yes (Art. 11.3)
No (Art. 11.4)

Ch. 11
Yes (Art. 11.7)

Ch. 14
Yes (Art. 14.5)

None
None
Joint committee to
Commission to
review the
review the
implementation of
implementation
the annex on
of the annex on
professionals
professionals

Yes (Art. 11.8)
Yes (Art. 11.5)

Yes (Art. 14.6)
Yes (Art. 14.4)

Treatment of foreign services
National treatment
Yes (Art. 8.3)
Most favored nation
Yes (Art. 8.4)
Local presence
No (Art. 8.6)
required
Provisions on mode 4
Chapter
Committee

U.S.–Chile
January 1, 2004
Ch. 11

—
—

—
—

None
—

—
—

(continued next page)
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Annex Table 13A.2. (continued)
Provision

U.S.–Singapore

Side letters

Yes (professionals
must comply with
certain labor and
immigration laws
and have an
employer in the
United States)
Investors, traders,
intracorporate
transferees,
professionals

Worker categories
covered

Specification of length None
of stay
Provisions on professionals
Annex on
App. 11.A.2
professionals
Number of
2 (disaster relief
professional
claims adjuster,
categories
management
covered
consultant)

Specified quotas

Postsecondary
degree required
Specification of
length of stay

U.S.–Chile
Yes (professionals
will obtain visa
through the
U.S. H-1B
program)

U.S.–Morocco
None

CAFTA–DR

U.S.–Peru

Yes (“No provision
shall impose any
obligation on a
party regarding its
immigration
measures”)

—

Investors, traders,
intracorporate
transferees,
professionals

—

—

—

None

—

—

—

Annex 14.3.D

Annex 11.B

Singapore: no
numerical limit
United States: 5,400
Yes: 4 years or more

4 (disaster relief
0 (pledge to
claims adjuster,
work on)
management
consultant,
agricultural
manager, physical
therapist)
Chile: no numerical
—
limit
United States: 1,400
Yes: 4 years or more
—

None

None

Annex 11.9

Annex 11.B

0 (pledge to
work on)

0 (pledge to
work on)

—

—

—

—

—

—

—

Source: Authors’ compilation.
Note: — = no provisions; CAFTA–DR, Dominican Republic–Central America Free Trade Agreement.

Annex Table 13A.3. Agreements between Canada and Developing Countries
Provision

NAFTA

Canada–Chile

Canada–Colombia

Canada–Peru

Entry into force

January 1, 1994

July 5, 1997

Signed November
21, 2008

January 1, 2009

Chapter on trade in
services

Ch. 12

Ch. H

Ch. 9

Ch. 9

Yes (Art. H-02)
Yes (Art. H-03)
No (Art. H-04)

Yes (Art. 902)
Yes (Art. 903)
No (Art. 905)

Yes (Art. 903)
Yes (Art. 904)
No (Art. 907)

Ch. K
None
Yes (Annex K-05)
Yes (Art. K-06)
Yes (Art. K-04)

Ch. 12
None

Ch. 12
None

Yes (Art. 1206)
Yes (Art. 1204)

Yes (Art. 1206)
Yes (Art. 1204)

Investors, traders,
intracorporate
transferees,
professionals

Investors, traders,
intracorporate
transferees,
professionals,
technicians, spouses

Investors, traders,
intracorporate
transferees,
professionals,
technicians

Treatment of foreign services
National treatment
Yes (Art. 1202)
Most favored nation
Yes (Art. 1203)
Local presence required
No (Art. 1205)
Provisions on mode 4
Chapter
Art. 16
Side letters
None
Committee
Yes (Art. 1605)
Dispute settlement
Yes (Art. 1606)
Transparency of
Yes (Art. 1604)
regulation
Worker categories
covered

Investors, traders,
intracorporate
transferees,
professionals

(continued next page)
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Annex Table 13A.3. (continued)
Provision
Specification of length
of stay

Provisions on professionals
Annex on professionals
Number of professional
categories covered

NAFTA
None

Canada–Chile
None

Canada–Colombia
None

Canada–Peru
Peru: investors, 1 year;
traders, 90 days;
intracorporate
transferees, 1 year;
professionals, 1 year;
technicians, 1 year
Canada: investors, 1 year;
traders, 1 year;
intracorporate
transferees, 3 years;
professionals, 1 year;
technicians, 1 year

App. 1603.D.1
App. K-03.IV.1
63 (accountant,
72 (accountant,
architect, medical
architect, medical
professional, scientist,
professional,
teacher, others)
scientist, teacher,
others)

App. 1203.D
App. 1203.D
All categories of
All categories except
professionals except
health, sports, art,
health, sports, art,
education, legal, and
education, legal, and
management services;
management services;
50 technicians
50 categories of technicians (mechanical and avionics
(mechanical and
technician, construction
avionics technician,
inspector, food and
construction inspector,
beverage supervisor,
food and beverage
textiles processing,
supervisor, textiles
electrician, plumber, oil
specialist, electrician,
and gas well driller, chef,
plumber, oil and
others)
gas well driller,
chef, others)

Specified quotas

No numerical limit
except for the
United States: 5,500

No numerical limit

No numerical limit

No numerical limit

Postsecondary degree
required

Yes: 4 years or more

Yes: 4 years or more

Yes: professionals, 4 years;
technicians, 2 years

Yes: professionals, 4 years;
technicians, 1 year

Specification of length
of stay

None

None

None

1 year

Source: Authors’ compilation.
Note: NAFTA, North American Free Trade Agreement.

Annex Table 13A.4. Agreements between the European Union and Developing Countries
Provision

EU–Chile

EU–CARIFORUM

EU–Turkey

EU–Morocco

Entry into force

February 1, 2003

December 29, 2008

December
31, 1995

March 18, 2000

Chapter on trade in
services

Title III, Ch. I

Pt. II, Title II, Ch. 3

None

Title III (pledge to work
on)

Yes (Art. 98)
No
No (Art. 97)

Yes (Art. 77)
Yes (Art. 79)
—

Art. 101
None
Yes (Art. 100)

Pt. II, Title II, Ch. 4
None
Yes (Art. 85)

Treatment of foreign services
National treatment
Most favored nation
Local presence required
Provisions on mode 4
Chapter
Side letters
Committee

—
—
—
None

—
—
—
None

—
—

—
—
(continued next page)
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Annex Table 13A.4. (continued)
Provision

EU–Chile

EU–CARIFORUM

EU–Turkey

EU–Morocco

Pledge to create one
(Art. 87)
Yes (Art. 86)

—

—

—

—

Dispute settlement

None

Transparency of
regulation

Yes (Art. 105)

Worker categories
covered

Investors, intracorporate
transferees, business
sellers, professionals

Investors, intracorporate
transferees, business
sellers, professionals,
graduate trainees

—

—

Specification of length
of stay

EU: professionals,
3 months

Investors, 90 days;
intracorporate
transferees, 3 years;
business sellers,
90 days; independent
professionals,
contractual services
suppliers, 6 months;
graduate trainees, 1 year

—

—

Annex VII
EU: 33 (engineer,
accounting,
construction,
mining, computer,
legal services, others)
Chile: 0
No numerical limit
“Necessary academic
qualification and
experience”
EU: 3 months

Annex IV
EU: 29 (architectural, legal,
accounting, engineering,
computer, management
services)
CARIFORUM: 0

None
—

None
—

No numerical limit
University degree + 3 years
experience

—
—

—
—

EU: 6 months

—

—

Provisions on professionals
Annex on professionals
Number of professional
categories covered

Specified quotas
Postsecondary degree
required
Specification of length
of stay

Source: Authors’ compilation.
Note: — = no provisions; CARIFORUM, Caribbean Forum of African, Caribbean, and Pacific (ACP) States; EU, European Union.

Annex Table 13A.5. Agreements between Japan and Developing Countries
Provision
Entry into force
Chapter on trade in
services

Japan–Mexico
April 1, 2005
Ch. 8

Treatment of foreign services
National treatment
Yes (Art. 98)
Most favored nation
Yes (Art. 99)
Local presence required
No (Art. 100)
Provisions on mode 4
Chapter
Ch. 10
Side letters
None
Committee
Yes (Art. 117)
Dispute settlement
Yes (Art. 118)
Transparency of
Yes (Art. 116)
regulation 4
Worker categories
covered

Investors, business
visitors, intracorporate
transferees,
professionals

Japan–Chile

Japan–Indonesia

Japan–Philippines

Signed March 27, 2007
Ch. 9

July 7, 2008
Ch. 6

December 11, 2008
Ch. 7

Yes (Art. 107)
Yes (Art. 108)
No (Art. 109)

Yes (Art. 79)
Yes (Art. 82)
No (Art. 78)

Yes (Art. 73)
Yes (Art. 76)
No (Art. 72)

Ch. 11
None
None
Yes (Art. 133)
Yes (Art. 132)

Ch. 7
None
Yes (Art. 96)
Yes (Ch. 14)
Yes (Art. 95)

Ch. 9
None
Yes (Art. 113)
Yes (Ch. 15)
Yes (Art. 111)

Investors, business
visitors, intracorporate
transferees,
professionals

Investors, business
visitors, Intracorporate
transferees,
professionals,
professionals with
“personal contracts,”
nurses and care
workers

Investors, business visitors,
intracorporate
transferees,
professionals,
professionals with
“personal contracts,”
nurses and care workers
(continued next page)
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Annex Table 13A.5. (continued)
Provision

Japan–Mexico

Specification of length
of stay

Japan–Chile

Japan: business visitors,
90 days; other
categories, 3 years
Mexico: business
visitors, 30 days; other
categories, 1 year

Provisions on professionals
Annex on professionals
Number of professional
categories covered

Japan: business visitors,
90 days; other
categories, 3 years
Chile: business
visitors, 30 days; other
categories, 1 year

Japan–Indonesia
Japan: business visitors,
90 days; other
categories, 3 years
Indonesia: business
visitors, 60 days; other
categories, 1 year

Japan–Philippines
Japan: business visitors,
90 days; other
categories, 3 years
Philippines: business
visitors, 59 days; other
categories, 1 year

Annex 10
Annex 13
Annex 10
Annex 8
Japan: 2 (engineer,
Japan: 2 (engineer,
Japan: 14 (legal and
Japan: 10 (legal and
specialist in
specialist in
accounting services,
accounting services,
humanities or
humanities or
engineer, specialist in
engineer, specialist in
international services)
international services)
humanities or
humanities or
Mexico: 42 (accountant,
Chile: 41 (accountant,
international services,
international services’
engineer, lawyer,
engineer, lawyer,
nurse, health care
Japanese university
scientist, nurse, others)
scientist, nurse, others)
worker)
graduate nurse, health
Indonesia: 4 (mechanical
care worker)
and electrical engineer, Philippines: 4 (mechanical
nurse, health care
and electrical engineer,
worker)
nurse, health care
worker)

Specified quotas

No numerical limit

No numerical limit

Postsecondary degree
required

4 years or more

4 years or more

Specification of length
of stay

Japan: 3 years
Mexico: 1 year

Japan: 3 years
Chile: 1 year

No numerical limit except
—
for nurses and health
care workers
Professionals, 4 years;
Professionals, 4 years;
nurses and health care
nurses and health care
workers, public health
workers, national health
degree + 2 years work
degree + 3 years work
experience + 6 months
experience + 6 months
language training
of training in the host
country to pass the
host-country
certification exam
Japan: 3 years
Indonesia: 1 year

Japan: 3 years
Philippines: 1 year

Source: Authors’ compilation.
Note: — = no provisions.

Annex Table 13A.6. Agreements between Australia and New Zealand and Developing Countries

Provision
Entry into force
Chapter on trade in
services
Treatment of workers
National treatment
Most favored nation
Local presence required
Provisions on mode 4
Chapter
Side letters
Committee
Dispute settlement
Transparency of
regulation

Trans-Pacific SEP
(Brunei Darussalam,
Chile, New Zealand,
Singapore)

ASEAN–Australia–
New Zealand

New Zealand–China

Australia–Chile

May 28, 2006
Ch. 12

Signed August 28, 2008
Ch. 8

October 1, 2008
Ch. 9

March 6, 2009
Ch. 9

Yes (Art. 12-4)
Yes (Art. 12-3)
No (Art. 12-7)

Yes (Ch. 8, Art. 5)
Yes (Ch. 8, Art. 7)
No (Ch. 8, Art. 4)

Yes (Art. 106)
Yes (Art. 107)
No (Art. 108)

Yes (Art. 9-3)
Yes (Art. 9-4)
No (Art. 9-5)

Art. 12-11
None
None
None
None

Ch. 9
None
None
Yes (Ch. 9, Art. 9)
Yes (Ch. 9, Art. 8)

Ch. 10
None
Yes (Art. 133)
Yes (Art. 134)
Yes (Art. 131)

Ch. 13
None
Yes (Art. 13-6)
Yes (Art. 13-7)
Yes (Art. 13-5)
(continued next page)
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Annex Table 13A.6. (continued)

Provision

Trans-Pacific SEP
(Brunei Darussalam,
Chile, New Zealand,
Singapore)

ASEAN–Australia–
New Zealand

New Zealand–China

Australia–Chile

Worker categories
covered

Professionals

Business visitors, investors,
Business visitors, investors,
Business visitors,
intracorporate transferees,
intracorporate transferees,
investors,
contractual services
contractual services
intracorporate
suppliers, installers
suppliers, installers
transferees,
(to install purchased
contractual services
machinery—New Zealand
suppliers, relatives
only), spouses

Specification of length
of stay

No

Indonesia: business visitors,
China: business visitors,
Australia: business
60 days; investors,
6 months; investors,
visitor, 1 year;
60 days; others, 2 years
6 months; intracorporate
investors, 90 days;
Australia: intracorporate
transferees, 3 years;
intracorporate
transferees, 4 years;
professionals, —; installers,
transferees, 4 years;
investors, 2 years; business
3 months
professionals, 1 year
visitors, 6 months;
New Zealand: business
Chile: —
professionals, 12 months
visitors, 3 months;
New Zealand: business
investors, 3 months;
visitors, 3 months;
intracorporate transferees,
investors, 3 months;
3 years; professionals,
intracorporate transferees,
3 years; installers,
3 years; installers,
3 months
3 months; professionals,
12 months
Philippines: business visitors,
59 days; others, 1 year
Vietnam: intracorporate
transferees, 3 years;
others, 90 days

Provisions on professionals
Annex on professionals Art. 12-11
Number of professional Pledge to “work on”
categories covered
6 categories
(engineer, architect,
geologist,
geophysicist,
planner, accountant)

Specified quotas

—

Annex 4
Annexes 10 and 11
Annex 13-A
Australia: 0
China: 5 (education,
“Subject to national
New Zealand: 33
medical, translation,
criteria”
(engineering, legal,
hotel, computer)
taxation, veterinary,
New Zealand: 6 (traditional
computer, translation
Chinese medicine, Chinese
services)
chef, Mandarin teaching
Indonesia: 13 (legal, tourism,
aide, martial arts coach,
restaurant, engineering,
tour guide, skilled worker
computer, R&D,
“in category identified as
maintenance services)
being in shortage”)
Philippines: all persons “who
occupy a technical,
advisory, or supervisory
position”
Vietnam: 2 (computer and
engineering services)
Singapore: 0
Entry subject to national
rules

China: no numerical limit
New Zealand: traditional
Chinese medicine,
200; Chinese chefs,
200; Mandarin teaching
aides, 150; martial arts
coaches, 150; tour
guides, 100; skilled
workers “in category in
shortage,” 1,000

—

(continued next page)
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Annex Table 13A.6. (continued)

Provision

Trans-Pacific SEP
(Brunei Darussalam,
Chile, New Zealand,
Singapore)

Postsecondary degree
required

Specification of length
of stay

ASEAN–Australia–
New Zealand

New Zealand–China

New Zealand: 3 years or
China: “appropriate
more + 6 years experience
education level”
Indonesia: “high
+ 2 years experience
qualification”
New Zealand:
Philippines: “knowledge at
“appropriate education
an advanced level”
level” + experience
Vietnam: “university
degree” + 5 years
experience
—

Vietnam: 90 days
New Zealand: 1 year
Philippines: 1 year
Indonesia: 2 years

China: —
New Zealand: 3 years

Australia–Chile
—

Chile: —
Australia: 1 year

Source: Authors’ compilation.
Note: — = no provisions; ASEAN, Association of Southeast Asian Nations; R&D, research and development; SEP, Strategic Economic Partnership.
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Annex Figure 13A.1. Provisions on Mode 4 in PTAs between the United States and Developing Countries
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Source: Authors.
Note: CAFTA–DR, Dominican Republic–Central America Free Trade Agreement; NAFTA, North American Free Trade Agreement; PTA, preferential trade
agreement. Mode 4 refers to the movement of natural persons to supply services. The height of the bars indicates the degree of access that PTA provides for
workers from developing-country partners. Values are assigned to each component of access as follows (not all components may be applicable to a
particular agreement):
Chapter on services in the PTA? If yes, 5 points.
Annex on mode 4 service supply? If yes, 5 points.
Mode 4 categories covered. Number of categories (shown on the bars) is multiplied by 5 to yield total points.
Number of professional categories covered. Shown on the bars.
Number of technician categories covered. Shown on the bars.
Quotas. If uncapped, 10 points. Otherwise, shown as the total number of workers allowed under the quota, in thousands.
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Annex Figure 13A.2. Provisions on Mode 4 in PTAs between Canada and Developing Countries
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Source: Authors.
Note: NAFTA, North American Free Trade Agreement; PTA, preferential trade agreement. For the method of deriving the values for the bars, see the note to
annex figure 13A.1.
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Annex Figure 13A.3. Provisions on Mode 4 in PTAs between the European Union (EU) and Developing Countries
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Source: Authors.
Note: CARIFORUM, Caribbean Forum of African, Caribbean, and Pacific (ACP) States; PTA, preferential trade agreement. For the method of deriving the
values for the bars, see the note to annex figure 13A.1.

Annex Figure 13A.4. Provisions on Mode 4 in PTAs between Japan and Developing Countries
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Note: PTA, preferential trade agreement. For the method of deriving the values for the bars, see the note to annex figure 13A.1.
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Annex Figure 13A.5. Provisions on Mode 4 in PTAs between Australia and New Zealand and Developing Countries
national
rules

100

80
China:
uncapped
New Zealand:
1.8

58
60

10
40

pledge

national
rules

25

25

5
5

5
5

5
5
5

N

N
e
Ch w Z
in ea
a la
(2 nd
00 –
8)

5
5

Ch A
ile ust
(2 rali
00 a–
9)

6

Tr
a
SE nsP Pa
(2 ci
00 fic
6)

0

30

ew ASE
Ze AN
al –A
an u
d stra
(2 li
00 a–
8)

20

11

quotas

number of technician categories covered

number of professional categories covered

mode 4 categories covered

annex on mode 4

chapter on services

Source: Authors.
Note: ASEAN, Association of Southeast Asian Nations; PTA, preferential trade agreement; SEP, Strategic Economic Partnership. For the method of deriving the
values for the bars, see the note to annex figure 13A.1.
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Annex Figure 13A.6. Provisions on Mode 4 in PTAs between Developed and Developing Countries
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Notes
This chapter is a modified version of a chapter in Cattaneo et al. (2010).
Thibaud Delourme, a student at the Maxwell School of Syracuse University, assisted with the research.
1. Carzaniga (2008, 478) points out that foreigners working for a
host-country company on a contractual basis as independent services
suppliers (ISS) are covered by GATS (and, in general, by trade agreements
that include mode 4), whereas they would not be covered if they were
employees of the company. What distinguishes their situation is the type
of payment received: the foreign employee receives a domestic currency
wage from the company in the host country, whereas the ISS is paid a fee
and the contractual services supplier is paid foreign wages.
2. By December 2005, the total number of services offers had reached
69, involving 93 WTO members. Of the 69, 31 were revised offers. There
has been very little change since; the number of initial offers has increased
only to 71. Thus, one-third of WTO members have not put any initial
offer for services forward since the beginning of the negotiations. The
Doha Round was suspended in July 2006, without any revised offers having been submitted. Services negotiations were not actively taken up when

the round resumed in 2007. A “signaling conference” was held at the
request of interested ministers in July 2008, but it did not elicit much
enthusiasm.
3. For an earlier discussion examining treatment of mode 4 in PTAs,
see Nielson (2003).
4. The only exception is the FTA with Australia. No market access
provisions for labor mobility were included in the text itself, but a side letter was added after the conclusion of the negotiations that allowed an
annual quota of 10,500 Australian professionals to enter the U.S. market.
This was done in 2002, and it proved to be the final straw for members of
the U.S. Congress.
5. Sáez (2009) explains that within the EU, issues concerning trade in
services do not fall exclusively under the competence of the community
because they go beyond Articles 113 and 238 of the treaty that accords
supranational treaty-making powers to the community on behalf of all
the member states. Thus, implementation of the services provisions and
obligations of a trade agreement must be approved by each EU member
state in accordance with domestic laws.
6. Article 101, on movement of natural persons, contains only
a review requirement: “Two years after the entry into force of this

Labor Mobility

Agreement, the Parties shall review the rules and conditions applicable to
movement of natural persons (mode 4) with a view to achieving further
liberalisation.”
7. It should be mentioned that several EU member states have
attached economic needs tests (ENTs) to their commitments on mode
4 entry. Actual access provided, even under the expanded commitments,
will depend on how these tests are interpreted and applied in practice.
No definitions were supplied with the ENT entries, and some are applied
quite restrictively.
8. Indeed, a very recent PTA between the members of the European
Free Trade Association (EFTA)—Iceland, Liechtenstein, Norway, and
Switzerland—and Colombia, signed on November 25, 2008, does not
even include an annex on professional service suppliers, and the body of
the agreement contains no mention of the movement of natural persons,
other than their definition as mode 4. EFTA members are not facing labor
shortages and, in the current hostile economic climate, did not feel any
pressure to include liberalization of labor mobility in their agreement
with Colombia. See http://www.sice.oas.org.
9. This approach is suggested by a paper by Henry Gao, “Report on
China’s Export Interests in Services in Australia,” 2008, which was provided
to the authors. The strategy calls for collecting information on the labor
market and services export structure of the potential or current negotiating
partner, carrying out surveys to identify those categories of labor with the
greatest potential for expansion following the removal of trade-restrictive
barriers, and building on achievements of previous PTAs in the area.
10. Two members, Antigua and Barbuda, and Belize, were allowed a
five-year grace period to study the impact of free mobility for domestic
helpers before adding them to their list.
11. Protocol A/P.1/5/79, relating to free movement of persons, residence, and establishment, in application of Article 27 of the treaty establishing ECOWAS. The successive texts complementing the free movement
regime are Supplementary Protocol A/SP.1/7/85, on the code of conduct
for the implementation of Protocol A/P.1/5/79; Supplementary Protocol
A/SP.1/7/86, on the second phase (right of residence) of the aforementioned protocol; Supplementary Protocol A/SP.1/6/89, amending and
complementing the provisions of Article 7 of the aforementioned protocol; and Supplementary Protocol A/SP.2/5/90, on the implementation of
the third phase (right of establishment) of the aforementioned protocol.
12. Supplementary Protocol A/SP.1/7/86.
13. Eight countries use the regional passport: Burkina Faso, Côte
d’Ivoire, The Gambia, Ghana, Guinea, Niger, Nigeria, and Sierra Leone.
14. Treaty Establishing the West African Economic and Monetary
Union, 1996, Articles 4, 91–93.
15. Host countries typically act unilaterally in determining whether
temporary workers may bring their families and settle. Most European
countries allow temporary workers whose work permits have been
renewed several times to obtain immigrant status after five years.
16. Between 1960 and 1973, the number of migrant workers in
Western Europe jumped from 2 million to 7 million, and the total foreign population rose from 4 million to 12 million. Most of these workers came from geographically distant nations such as Turkey or
Morocco, rather than neighboring countries. After the halt in temporary
worker programs in the mid-1970s, the migrant workforce in Europe
stabilized at around 5 million over the next decade. See Martin (2007);
see also Council of Europe (1996).
17. The International Labour Organization (ILO) has developed a
multilateral framework on labor migration that constitutes a comprehensive collection of principles, guidelines, and good practices on labor
migration programs, including bilateral labor agreements; see ILO,
http://www.ilo.org/public/english/protection/migrant/areas/multilateral
.htm.
18. A few memoranda of understanding on migratory and labor
cooperation have been signed recently by developing countries; they
include those between Peru and Chile (2006), Peru and Ecuador
(2006), and Peru and Mexico (2002). The aim of these memoranda is to
provide for exchange of information and protection of the rights of
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migrant workers, in particular under the UN International Convention
on the Protection of the Rights of Migrant Workers and Their Relatives.
The memoranda do not include provisions for promoting labor mobility.
The Philippines has signed bilateral memoranda with many destination
countries to cover the flows, rights, and obligations of its temporary
workers. A reciprocal temporary worker program agreed on by Argentina
and Bolivia includes many of these protections.
19. As part of Canada’s SAWP scheme with Caribbean countries and
Mexico, the HRSDC cooperates closely with private agencies, including
Foreign Agricultural Resource Management Services (FARMS) in Ontario
and Nova Scotia and the Foundation of Enterprises for the Recruitment
of Foreign Labor (FERME) in Quebec, New Brunswick, and Prince
Edward Island. Guest workers in Canada are employed in four provinces:
Ontario (two-thirds of the total), Quebec, Alberta, and Manitoba.
Although the Mexican government tries to ensure that every worker
returns to Mexico, independent researchers estimate that 15 percent of the
Mexicans fail to return home every year. See http://migration.ucdavis
.edu/RMN/more.
20. Gao, personal communication (see note 9). The data are from the
China Foreign Labor Cooperation Annual Report 2004, issued by the China
International Contractors Association, Beijing.
21. See http://www.jitco.or.jp for details on this program. Information on China’s bilateral labor agreements was provided to the authors by
Dr. Shu Bin, manager, Labor Department, China National Aero-Technology Import & Export Corporation, during a workshop held in Beijing
under World Bank auspices, May 21–22, 2009.
22. A recent study by Persin (2008) compares the United Kingdom’s
responses concerning its labor market and immigration policies in the
context of the eastern enlargement of the EU with its willingness to provide offers on mode 4 under the GATS. Persin finds that the government
opted for managed migration through bilateral labor agreements and an
employer-led system, rather than through more formal WTO commitments. The author concludes that the more flexible “bilateral or regional
labor immigration schemes are preferred to a binding multilateral labor
immigration scheme such as the GATS” because it is easier and less costly
under the former to agree on rules and procedures, as well as to solve any
problems jointly.
23. The Migration Policy Institute, based in Washington, DC, has
done considerable work on the benefits and challenges of temporary
worker programs and circular migration schemes. See Batalova (2006);
Meyers (2006); Agunias (2007); Newland, Agunias, and Terrazas (2008).
24. Unlike BLAs and BITs, DTTs are specifically exempted from
national treatment and MFN requirements by GATS Article XIV.
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A distinguishing feature of the current wave of globalization
is that trade and investment are more and more intertwined. Advances in technology and increased liberalization of trade in the second half of the twentieth century
have reduced trade costs and allowed the “unbundling” of
the production process (Baldwin 2006). Instead of producing in a single country, firms can offshore specific tasks and
fragment production internationally, in vertically integrated chains (Jones and Kierzkowski 2001). A global production network enables firms to cut costs by taking
advantage of differences in technology and factor prices
across countries, leading to productivity gains that can
translate into higher income for all the countries involved
in the global supply chain. This fragmentation of production requires liberalization of both trade and investment.
As a consequence of these trends, countries are increasingly incorporating investment, traditionally dealt with in
separate bilateral investment treaties (BITs), into their preferential trade agreements (PTAs). Not surprisingly, the
number of new BITs concluded has been decreasing since
2001 (UNCTAD 2008), while the number of PTAs with
investment provisions has been rising (figure 14.1).1
Another reason for the slowdown in concluding new BITs
is that more than 2,000 BITs are already in force, and most
bilateral relationships are already covered.
The inclusion of investment provisions in PTAs has
given birth to a new type of trade agreement that has no
equivalent at the multilateral level. No multilateral agreement on investment exists, and rules on investment at the
World Trade Organization (WTO) are limited to those in
the General Agreement on Trade in Services (GATS), on the
supply of services following an investment (commercial
presence, mode 3), and in the Trade-Related Investment
Measures (TRIMS) Agreement (box 14.1). GATS, moreover,
relies on an enterprise-based definition of investment and
thus applies only to business or professional establishments
in which the investor has majority ownership or exercises

control (direct investment). Bilateral rules on investment,
by contrast, generally rest on a broader, asset-based definition that extends to portfolio investment and various forms
of tangible and intangible property (e.g., real estate).
Following the example of the North American Free
Trade Agreement (NAFTA) in 1994, most PTAs combine
provisions on the protection and promotion of investment,
as traditionally found in BITs, with provisions on the liberalization of foreign investment and comprehensive trade in
services disciplines. These agreements jointly liberalize
trade and investment and are more advanced than multilateral rules. They take into account company strategies
that combine foreign direct investment (FDI) and trade to
create global supply chains that maximize productivity
through the distribution of production among a number
of countries.
From a political-economy perspective, there are several
motivations for negotiating disciplines on trade and
investment simultaneously. The first is that PTAs emphasize market access and investment liberalization more than
they do investment protection and promotion. With the
exception of agreements signed by the United States and, in
some cases, by Canada and Japan, BITs do not include
nondiscrimination provisions for the preestablishment
stage. Moving from BITs to PTAs implies opening of markets and negotiations similar to those occurring in trade.
Concessions on investment can be balanced by concessions
on trade within the same agreement, and countries can
deal in a more comprehensive way with market opening
issues that today involve both trade and investment.
Another difference between BITs and PTAs is that PTAs
cover an indefinite period, whereas BITs have a limited life
span—10 years, for example. Unlimited commitments on
trade and investment make PTAs more appealing for firms
seeking opportunities in new markets. Policy makers may
also be interested in a long-term commitment, especially
where the ratification of trade and investment liberalization
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Figure 14.1. Total Number of PTAs and Number with Investment Provisions, 1970–2009
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Box 14.1. Rules on Investment at the WTO
World Trade Organization (WTO) rules on investment are found in the General Agreement on Trade in Services (GATS), which
covers the supply of services following an investment (mode 3, commercial presence) and in the Trade-Related Investment
Measures (TRIMS) Agreement.
GATS and mode 3
GATS includes schedules for specific commitments and lists of exemptions from most favored nation (MFN) treatment submitted by
member governments. Only by reference to a country’s schedule and (where relevant) its MFN exemption list is it possible to know
to which services sectors, and under what conditions, the basic GATS principles of market access, national treatment, and MFN
treatment apply within that country’s jurisdiction. The schedules are complex documents in which the country identifies the
services sectors to which it will apply the market access and national treatment obligations of the GATS, as well as any exceptions
from those obligations it wishes to maintain. The commitments and limitations are in every case entered with respect to each of the
four modes of supply that constitute the definition of trade in services in Article I of GATS: cross-border supply, consumption
abroad, commercial presence, and presence of natural persons. Commercial presence (mode 3) describes the conditions under
which foreign services suppliers may establish, operate, or expand a commercial presence, such as a branch, agency, or wholly
owned subsidiary, in the member’s territory.
TRIMS
The TRIMS Agreement provides that no contracting party shall apply any trade-related investment measure inconsistent with
Articles III (national treatment) and XI (prohibition of quantitative restrictions) of the General Agreement on Tariffs and Trade
(GATT). An illustrative list of measures agreed to be inconsistent with these articles is appended to the agreement. The list includes
measures which require particular levels of local procurement by an enterprise (local content requirements) or which limit the
volume or value of imports that such an enterprise can purchase or use to an amount related to the level of products it exports
(trade-balancing requirements).
The TRIMS Agreement mandates notification of all nonconforming trade-related investment measures and requires their
elimination within two years by developed countries, within five years by developing countries, and within seven years by leastdeveloped countries. It establishes a committee that monitors the implementation of these commitments, among its other
responsibilities. The agreement also provides for consideration, at a later date, of whether broader provisions on investment and
competition policy should be added.
Source: World Trade Organization.
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treaties is not politically easy. The initial political cost might
be higher for the PTA, but the issue does not have to be
reopened periodically, and once the agreement is concluded, investors benefit from long-term protection and a
long-term guarantee of nondiscrimination. Given the stalemate of the Doha Development Agenda, with no multilateral agreement on investment and no progress on the liberalization of services trade, it is through PTAs that countries
can expect to improve disciplines on investment.
Finally, because most of the remaining restrictions on
investment are in the area of services, countries can find
some advantage in dealing with bilateral investment liberalization in PTAs that grant preferential treatment under
GATS Article V and for which no most favored nation
(MFN) exemption is needed. Countries thus ensure that
their bilateral obligations are not multilateralized and that
consistency between investment rules and WTO obligations is guaranteed.2
The increase in the number of PTAs with investment
provisions is thus driven by both economic and legal considerations. The remainder of this chapter examines PTAs
and how their provisions have changed the landscape of
investment rules. Because PTAs are being compared with
multilateral rules in GATS and bilateral provisions in BITs,
the full overview of disciplines that affect investment is
presented. The focus is on services and GATS because more
than 60 percent of current investment is in services and
because GATS, although not explicitly an international
investment agreement, has influenced the architecture and
nature of bilateral investment measures found in PTAs.
The next section looks at the nature and scope of investment provisions in PTAs. Key issues related to the extent of
investment liberalization are then discussed; they include
the risk of an investment “spaghetti bowl,” the scope for
MFN guarantees in this accumulation of competing rules
and commitments, and the degree of investment protection
in PTAs. The final sections examine the economic impact of
investment provisions in PTAs, from both a theoretical and
an empirical perspective, and present conclusions.
Nature and Scope of Investment
Provisions in PTAs
Investment provisions in PTAs are generally deep and
comprehensive.3 There are instances of agreements that
cover investment marginally, in a few articles that contain
no binding commitment but only refer in general terms to
the promotion of investment between the parties. These
agreements, however, are not representative of the recent
trend toward PTAs that cover investment through a full
package of disciplines and liberalization commitments.
Annex table 14A.1 provides an overview of recent PTAs
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containing substantive investment provisions. As discussed
below (in “Three Types of PTA”), these PTAs fall into three
categories: “NAFTA-inspired” agreements that tend to
reproduce the architecture of NAFTA; “GATS-inspired”
agreements in which investment provisions for services are
in a separate chapter influenced by GATS; and “hybrids”
that combine the other two approaches. The table also
highlights the wide range of bilateral investment measures
that are found in these PTAs.
Typology of Investment Measures
We first review the typology of investment provisions,
examining, in turn, establishment, nondiscrimination,
investment regulation and protection, dispute settlement,
and investment promotion and cooperation.
Establishment. Establishment is the most critical component of market access for foreign investors. Concretely,
establishment refers to either the creation of a new firm in
the host country (greenfield investment) or the acquisition
of an existing firm (through mergers and acquisitions).
Provisions on establishment define the conditions under
which foreign firms can invest, starting with the definitions
of “investor” and “investment.” The scope of the agreement
depends on these definitions; all subsequent rules will
apply only to investment covered in the PTA.
Generally, PTAs do not give investors a generic and
unlimited right to set up a permanent presence in the host
country. Only some agreements signed by the European
Union (EU) mention a right of establishment. In GATSinspired agreements, provisions on establishment are
included under the market access principle. In NAFTAinspired agreements, a reference to market access can also be
found in some PTAs, but establishment is generally dealt
with through nondiscrimination provisions relating to the
preestablishment phase. Investors are granted national treatment and most favored nation treatment under the conditions for establishment, as discussed later in the chapter.
From the point of view of investors, there is no significant difference between these approaches. All agreements
acknowledge the right of governments to regulate and to
list reservations that allow countries to restrict establishment in specific sectors or under specific circumstances. In
addition to general exceptions—including measures relating to the general public interest, such as national security
and public health, order, and morals—agreements also
include industry-specific limitations.
Nondiscrimination. Nondiscrimination provisions limit
the discretion of the host country in distinguishing among
categories of companies in applying regulatory and restrictive measures. National treatment means that domestic and
foreign-owned companies must be treated the same; most

310

Sébastien Miroudot

favored nation treatment precludes discrimination among
foreign companies. National treatment in the preestablishment phase can be particularly effective in liberalizing
investment because it permits foreign investors to set up
operations on an equal footing with domestic investors.
Although MFN treatment is a core provision in any
international investment agreement, not all PTAs grant it
for investment. There are two types of MFN provisions in a
preferential agreement. First, the provision can state that an
investor from a party or its investment should be treated no
less favorably than an investor from another party to the
agreement. The provision ensures the same treatment for
all parties within the agreement. This type of provision is of
little relevance in the case of a bilateral agreement (and
most PTAs with investment provisions are bilateral). The
second type of MFN provision is called “nonparty” or
“third-party” MFN treatment and grants to investors of
other parties or to their investment a treatment no less
favorable than the one granted to any nonparty. The aim is
to guarantee that better treatment offered to a third party,
through, for example, another PTA, is extended to the parties of the first agreement. This second type of MFN provision can be seen as an efficient liberalization mechanism
that extends new commitments found in recent agreements
to parties of former PTAs. Omission of an MFN treatment
provision in a PTA is one way of preventing the multilateralization of investment obligations and can lead to investment diversion when some PTAs are more preferential than
other investment agreements. (See the discussion of multilateralization, below.)
To the extent that domestically owned companies
receive better treatment than foreign-owned ones, national
treatment can be seen as the important discipline and
MFN treatment can be regarded as superfluous. Some
countries, however, provide investment incentives such as
tax holidays or subsidies that target foreign investors
specifically and are not offered to domestic companies. In
that case, MFN treatment is better than national treatment
for the investor. Accordingly, some agreements, such as
NAFTA, in what is termed “standard of treatment” provisions, specify the “better of the treatment” required by
national and MFN treatment.
There are qualifications to the application of national
and MFN treatment. To begin with, national and MFN
treatment are generally granted “in like circumstances.”
The foreign investor and the domestic investor (or another
foreign investor, in the case of MFN treatment) have to be
in comparable situations, and whether more favorable
treatment has been accorded is analyzed case by case.
Although some agreements (in particular, those signed by
the United States) specifically mention “in like circum-

stances,” this is also the interpretation of any MFN clause
in international law: the more favorable treatment can only
be granted to the “same subject matter,” according to the
ejusdem generis (“of the same kind”) principle (see OECD
2005, ch. 4). The wording of national and MFN treatment
clauses varies among agreements and can matter for their
implementation. In addition, PTAs list limitations to
national treatment, as well as exemptions from MFN treatment, at the industry level, and the detailed analysis of
these reservations defines the extent of the preferential
treatment granted in the agreement.
Investment regulation and protection. Bilateral investment treaties traditionally contain provisions that limit the
ability of governments to restrict the activities of investors
or to expropriate their investments. The most extensive
package of such provisions can be found in the investment
chapters of NAFTA and of subsequent NAFTA-inspired
agreements.
A core provision is free transfer of funds, which allows
for the unrestricted flow of investment-related transactions
and capital movements. These transfers include all kinds of
fees and returns to investment, such as profits, dividends,
capital gains, royalty payments, management fees, technical
assistance, payments related to the liquidation of the
investment, payments made pursuant to a loan, and payments arising out of dispute settlement.
Fair and equitable treatment is another standard drawn
from customary international law. In contrast to national
treatment and most favored nation treatment, which are
comparative standards based on the treatment afforded
different groups of investors, fair and equitable treatment
is an absolute standard.
A third set of rules pertains to expropriation. Because
the threat of expropriation or nationalization can discourage investors, a core rule in investment agreements is that
any expropriation should take place on a nondiscriminatory basis and with adequate compensation.
Two other types of provisions can have a positive
impact on investors and help countries promote FDI. First,
provisions prohibiting performance requirements prevent
a country from imposing on investors measures that
would, for example, force them to source locally. Such local
content requirements can be highly trade restrictive, in
addition to discouraging investment.4 In the context of
global production networks, these requirements are likely
to leave a developing economy outside supply chains, as the
objective of such networks is precisely to fragment the production process and to move inputs across countries. This
is an area in which trade rules and investment rules overlap
in the TRIMS Agreement and in its list of prohibited
performance requirements.
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Second, provisions on temporary entry and stay for key
personnel facilitate investment, as there is hardly any FDI
that does not imply movement of people, in addition to
movement of capital. Because these provisions touch on
sensitivities about migration laws, disciplines are very specific and are limited to investment-related temporary
migration.
Dispute settlement. All PTAs include means for resolving
disputes between states concerning the interpretation and
implementation of the agreement. A smaller number of
agreements introduces an investor-state dispute settlement
mechanism that enables investors to make claims and
defend their interests directly. Such a mechanism can provide an effective way of implementing investment provisions because it allows foreign investors to seek redress for
damages resulting from host governments’ breaches of
their obligations. The investor-state dispute settlement
mechanism relies either on ad hoc arbitration involving an
independent arbitrator, generally under the rules of the
United Nations Commission on International Trade Law
(UNCITRAL), or on permanent arbitration, typically
through the International Center for the Settlement of
Investment Disputes (ICSID).
The investor-state dispute settlement provision comes
from investment treaties and borrows its main elements
from the system of commercial arbitration. In the universe
of trade agreements, by contrast, the paradigm is statestate resolution of disputes, as exemplified by the WTO
dispute settlement mechanism (Choi 2007). One of the
first PTAs to include direct claims by investors was NAFTA.
It is interesting that provisions which had been part of
investment treaties for a long time became controversial in
the context of the implementation of a trade agreement
with investment provisions. Although many PTAs now
contain an investor-state dispute settlement provision,
some agreements modeled after NAFTA lack a mechanism
of this kind; an example is the Australia–United States Free
Trade Agreement (Dodge 2006). Even when the provision
is present, negotiators have sometimes been reluctant to
extend its coverage to new investment-related disciplines
found in trade agreements. In particular, in agreements
containing a separate chapter on services that covers market access and national treatment provisions for investment in services, investor-state dispute settlement does
not apply.
So far, very few state-state disputes have been filed
under PTAs; countries prefer to bring disputes to the WTO
(Morgan 2008). By contrast, the number of investor-state
disputes brought under international investment agreements has been rising, with a cumulative total of 255
known cases at the end of 2006 (UNCTAD 2006).
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Investment promotion and cooperation. The last category
of investment provisions focuses on the promotion of
investment and the harmonization of certain rules. Rather
than lay down binding commitments or disciplines protecting investors, these provisions tend to organize cooperation between countries through exchange of information
or the creation of specific bodies or commissions. The
agreement may mention a general objective of harmonization of investment rules and policies, but without specific
provisions on how to achieve harmonization. Such provisions also include clauses foreseeing the future liberalization of investment.
Three Types of PTA
Although investment provisions in PTAs are diverse, two
models can be identified, with very different approaches to
the way investment commitments are scheduled and to the
overall architecture of agreements. The first model is
NAFTA, in which investment is dealt with in a single chapter that covers both investment in goods and investment in
services and that includes broad provisions on the regulation and protection of investment, in addition to liberalization commitments. In the second model, investment provisions are split between two chapters: an investment chapter
that sets out disciplines relevant for all investments (in
goods and services industries) and a services chapter that
contains liberalization commitments relevant for services,
as well as other provisions on trade in services. This second
model can be said to be GATS-inspired in that the provisions for services follow the approach of that WTO agreement. A third type of “hybrid” agreement combines the
NAFTA and GATS approaches.
NAFTA-inspired agreements. The architecture of NAFTA
is characterized by a clear separation between the investment chapter and the chapter on cross-border trade in
services. Provisions relevant for investment in services and
trade in services according to mode 3 (commercial presence) are part of the investment chapter; provisions
regarding financial services are dealt with in a separate
chapter. The definitions of investor and investment are farreaching. Investment is not limited to FDI but also covers
some types of portfolio investment, such as equity securities, as well as property, such as real estate.
NAFTA provides for national and MFN treatment in both
the preestablishment and postestablishment phases. Nondiscrimination disciplines apply to “the establishment, acquisition, expansion, management, conduct, operation, and sale
or other disposition of investments.” In addition, the provision on standard of treatment grants the better of national
or MFN treatment, and the clause on minimum standard
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of treatment provides for “fair and equitable treatment
and full protection and security.” The remainder of the
investment chapter covers all relevant protection disciplines, such as free transfer of funds, provisions on expropriation and compensation, and investor-state dispute
settlement.
The intention of the agreement to be far-reaching can
also be seen in the way nondiscrimination commitments
are treated. The approach is that of the negative list,
whereby national treatment and MFN treatment are
granted for all sectors, with two lists of reservations—one
for existing measures that are not conforming at the date of
the agreement, and another for future measures that gives
the governments discretion to maintain or introduce
restrictive measures after the agreement has entered into
force. The negative-list approach is generally seen as the
more favorable to liberalization in the sense that commitments are made for investments in all sectors, and only the
exceptions listed at the time the agreement is signed can be
maintained. There is, nonetheless, some discretion left for
governments because of the practice of listing reservations
for future measures. These reservations are thus not too
different from unbound commitments under the GATS
approach. In sectors in which reservations are made
regarding future measures, there is a possibility of introducing new restrictive measures that are not listed in the
agreement.
Empirically, negative-list PTAs are found to go further
in their sectoral coverage (Fink and Molinuevo 2008). The
proliberalization approach stems from another mechanism
that complements the negative listing of restrictions.
NAFTA-inspired agreements not only lock in the investment regime but also include as commitments under the
PTA any new measure taken unilaterally by the parties that
moves in the direction of liberalization. This creates a
ratchet effect because investment restrictions, once
removed, cannot be reintroduced.
Preferential trade agreements signed by Canada, Mexico,
and the United States (the three parties to NAFTA) are,
not surprisingly, NAFTA-inspired. The approach has also
been exported to Asia, where a significant number of
bilateral agreements follow the NAFTA model. Examples
include the Chile–Republic of Korea, Korea–Singapore,
and Singapore–Australia free trade agreements (FTAs).5
GATS-inspired agreements. GATS-inspired agreements
contain an investment chapter that covers all investments
and provides for the protection of investment through
disciplines as far-reaching as those in NAFTA-inspired
agreements. The difference is that the provisions of the
investment chapter concerning market access, national
treatment, and MFN treatment apply only to goods. The

analogous nondiscrimination principles for services are
found in a separate chapter.
The treatment of investment is therefore influenced by
services concepts that come from GATS. Whereas the
investment chapter includes an asset-based definition of
investment, on the basis of which investment protection
measures apply, the trade in services chapter does not
define investment but relies on the concept of commercial
presence (mode 3 in GATS). Commercial presence is the
supply of a service through a business or professional
establishment in the territory of the country in which the
service is supplied. In the case of services, market access,
national treatment, and MFN treatment apply only to
commercial presence.
As in GATS, the MFN principle is a general obligation
and applies to all services sectors covered in the agreement.
Exemptions can be enumerated in a negative list. For
market access and national treatment, GATS-inspired
agreements reproduce the format of GATS schedules of
commitments. There is a positive list of sectors for which
specific commitments are made, and limitations are listed
for these commitments. Commitments and limitations are
listed by mode of supply, according to GATS typology.
Some authors have pointed out that the GATS approach
toward the scheduling of commitments lacks transparency
(Hoekman 1996; Stephenson 2002; Mattoo 2005). For
example, when sectors are unbound, there is no indication
of the restrictive measures that apply. These sectors have to
be identified by deduction, as only the ones with specific
commitments are listed. The same criticism can apply to
GATS-inspired PTAs. An advantage of these PTAs, however, is that they ensure the consistency of regional liberalization with multilateral disciplines. When PTAs explicitly
refer to GATS articles to define the concepts that organize
the liberalization of mode 3, it is easier to assess the preferential content of the PTA and to be sure that the provisions
are not “GATS-minus” (less favorable than in GATS). The
analysis is more complicated in the case of NAFTAinspired agreements that are based on different concepts.
The straightforwardness and familiarity of the GATS
approach may explain why it has been popular among PTA
negotiators. They are on accustomed ground when working
with GATS-like schedules of commitments, and they can
more easily strike a deal on the basis of existing multilateral
commitments augmented by preferential commitments.
Hybrid approaches. Most agreements can be clearly
identified as GATS-inspired or NAFTA-inspired, but some
depart from these two models. A very small number has
adopted a scheduling approach that is modeled after neither. This is the case, in particular, for the agreements
signed in the context of the European integration process,
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such as EU enlargement agreements that are notified to the
WTO but are of a different nature from other PTAs. There
are also PTAs without deep investment provisions in which
investment promotion is mentioned only as a general
objective, without any specific commitment.
Among PTAs with deep investment provisions, however, a significant number tends to combine the GATS and
NAFTA approaches. These are designated as “hybrid” in
annex table 14A.1. First, most of the agreements signed
recently by Japan (with the exception of that with Chile)
deal with both commercial presence and investment in
services and include a GATS-like schedule of commitments, as well as a negative list of nonconforming measures. In coverage, they are comparable to NAFTA-inspired
agreements in that they employ a broad, asset-based definition of investment that is extended to services with respect
to national and MFN treatment (unlike GATS-inspired
agreements) and include the mechanisms of the negative-list
approach, such as the ratchet effect. At the same time, consistency with GATS commitments is improved. Restrictions on
investment in services appear twice in these agreements: in
the schedule of commitments for services under mode 3,
and in the list of nonconforming measures in the investment chapter. The ratchet mechanism is transposed onto
the GATS-inspired schedule of commitments through an
additional column in which Japan commits to bind any
new liberalization measure in specific subsectors.
Another hybrid approach can be found in the Australia–
Chile FTA, which is mostly NAFTA inspired but in which a
reservation on market access in the negative list reproduces
the market access column usually found in GATS schedules. The architecture is quite convoluted: the agreement
first grants market access for all investments but then adds
a reservation for all services (negative listing) and an
exception for a positive list of subsectors in a GATS format
that includes reservations.
It is not certain that these agreements, with their complex structure, really afford the transparency that investors
require. Their intent, however, is to combine the best of
two worlds: the advantages of the negative list of NAFTAinspired agreements, in which all restrictive investment
measures are listed, and the consistency of GATS-inspired
agreements with respect to multilateral commitments. In
the future, such a combination could be useful in multilateralizing PTAs and harmonizing the treatment of investors
and investment.
Key Issues
Some of the issues arising from the existence of two sets of
disciplines were touched on above, but they need to be
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further elaborated. In particular, questions remain about
the degree of liberalization achieved through the kind of
disciplines found in PTAs. Moreover, the proliferation of
international investment agreements and the coexistence
of bilateral, plurilateral, and multilateral rules are key
issues in the analysis of investment provisions in PTAs.
How is bilateral investment liberalized in PTAs? Is there an
investment “spaghetti bowl” comparable to the one for
trade? What exactly is the role of MFN provisions in this
accumulation of competing rules and commitments? As
PTAs progressively replace BITs, will they offer the same
degree of investment protection as do BITs?
Liberalization of Bilateral Investment in PTAs
It is common to refer to the liberalization of investment
when discussing bilateral investment measures. As a general objective, most PTAs explicitly mention in their preambles the liberalization, expansion, and promotion of
bilateral investment. Nevertheless, investment is liberalized
in these agreements mainly through the nondiscrimination
principles described above. Countries make commitments
to grant the same treatment to foreign investors and
domestic investors, or to different foreign investors, but
they undertake no commitment to remove all existing barriers to investment. For example, countries can maintain
an investment screening process through which they
authorize or reject an investment, or they can impose specific conditions before approving the investment. To the
extent that the same conditions apply to domestic and foreign firms, there is no discrimination, yet the investment
regime can still be quite restrictive. In addition, countries
generally maintain discriminatory measures through
exemptions, reservations, and limitations with respect to
national and MFN treatment. With the exception of provisions in a few agreements for phasing out commitments,
these limitations are generally meant to stay, at least until
further negotiations occur. PTAs generally have mechanisms for “encouraging” the progressive removal of remaining barriers but do not commit to their full elimination.
One important achievement in PTAs, in comparison
with BITs, is that they include disciplines on market access.6
In most BITs, national treatment and MFN treatment cover
only the postestablishment phase, and there are no nondiscrimination obligations concerning the establishment of
companies. Disciplines on market access are most important for the ability of foreign investors to enter the market
and for the creation of a level playing field for domestic and
foreign companies. In NAFTA-inspired agreements, these
disciplines take the form of national and MFN treatment
obligations toward the “establishment, acquisition, and
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expansion” of investments, whereas GATS-inspired agreements have a combination of market access and national
treatment commitments for services. The difference is that
market access in the sense of GATS Article XVI is defined
by means of a list of six different types of prohibited quantitative restrictions (see Delimatsis and Molinuevo 2008).
Some of these restrictions (e.g., foreign equity limits) are
discriminatory and are also prohibited by the national
treatment principle, but others, such as quotas that apply
indifferently to domestic and foreign investors, are nondiscriminatory. The latter restrictions are not covered by
national treatment obligations because they do not involve
discrimination between domestic and foreign companies.7
In both types of agreement, countries can still maintain
reservations or carve out specific sectors, but in sectors in
which commitments are made, existing measures are
locked in, creating a standstill. Countries cannot introduce new restrictive measures on investment in these sectors. This kind of guarantee is valuable for investors and
generally has a positive impact on investment decisions,
especially when the commitment is embedded in an international agreement.
In the case of NAFTA-inspired agreements, there is, in
addition, the ratchet effect mentioned above. If a party
decides to remove unilaterally some barriers to investment,
the standstill of the agreement will apply to this new
regime, and the country cannot revert to the restrictive
measures—or, if it did, it would have to offer compensation
and renegotiate with the other parties. This is clearly a proliberalization effect that is attached to NAFTA mechanisms
rather than to the negative list. A similar ratchet effect can
easily be incorporated into GATS-inspired agreements, as
demonstrated in some of the PTAs signed by Japan.
An advantage specific to the negative listing is the automatic inclusion of new sectors under the disciplines of the
agreement. As technological innovations take place, it is
not unusual to see the emergence of new activities that do
not fit into old classifications (such as new services provided online), and there may be legal uncertainty about the
application of national treatment or MFN treatment to
these innovations. In a negative-list agreement, these sectors
are automatically covered, as the only reservations are
those listed when the agreement was signed. This is not the
case in GATS-inspired agreements, in which no specific
commitment could have been made for these sectors,
unless they clearly fit into an existing sector.
One should not overemphasize these differences
between NAFTA-inspired and GATS-inspired agreements.
In principle, the former should be more favorable to the
liberalization of investment. In practice, the NAFTA-style
agreements contain very broad reservations that often

return them to the status quo found in GATS-inspired
agreements. For example, it is not uncommon to find a
reservation for future measures saying that the country can
adopt or maintain any measure related to new services.
(Japan tends to introduce such measures in its PTAs.)
Reservations for future measures give countries the opportunity to avoid the disciplines of the agreement in as many
sectors as they wish.
This caution is certainly unavoidable if the agreements
are to be signed and politically accepted. Legitimate concerns related to public interest or national security also
lead to restrictions on foreign investment. It should be recognized, however, that agreements already include safeguards to deal with these concerns.
Restrictions on foreign investment are also generally
found in services sectors that have traditionally been regulated and in which market imperfections can in some cases
justify the existence of restrictions. In addition, there are
many restrictions at the subfederal or subnational level that
are not always clearly identified.8
An approach more favorable to the liberalization of
investment would be to add, in addition to the standstill,
the rollback principle So far, only the Organisation for Economic Co-operation and Development (OECD) Codes of
Liberalisation of Capital Movements and Current Invisible
Operations include such a principle. The codes provide for
the periodic examination of remaining restrictive measures: countries have to justify the continuation of their
measures, and other countries can try to persuade them to
remove these barriers or suggest less restrictive ways to
meet the objectives cited to justify the measures (OECD
2008). In the case of NAFTA, there is an element of rollback
in the inclusion of phase-out commitments—a proviso
whereby nonconforming measures are in force for a limited number of years and then disappear. Although
NAFTA-inspired agreements include a ratchet mechanism,
this mechanism is based on unilateral liberalization, with
no obligation or commitment to achieve further progress.
GATS-inspired agreements often include clauses on future
liberalization, with a commitment to review the agreement
(say, after three years), but in practice, there are few examples of agreements in which commitments have been
updated.
From firms’ point of view, what ultimately matters is the
domestic investment regime. Countries can maintain very
restrictive measures such as public monopolies, discriminatory licensing procedures, or foreign equity limits while
still signing comprehensive PTAs. It is mainly through
unilateral liberalization that firms can expect an improvement in market access for their investments. Sectors in
which investment is regulated are generally reformed not
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when a PTA is signed but, rather, when there is a domestic
consensus for reform. In that situation, all foreign countries are likely to benefit from new liberalization efforts,
independent of PTAs.
It is important to understand that PTAs with respect
to investment offer only preferential binding and not
always preferential treatment. To begin with, the domestic
investment regime can be more liberal than is suggested
by the limitations listed in the PTA.9 The limitations do
not mean that the country actually has investment
restrictions but only that it is allowed to maintain some
restrictions within the legal framework of the agreement.
The schedules of commitments provide an indication of
the bound level of investment restrictiveness. Another
reason that PTAs are sometimes not preferential in practice is that the investment regime is not discriminatory.
For trade in goods, it is easy to discriminate between
trade partners through the application of different tariffs
(and the tariff already constitutes discrimination between
domestic and foreign companies). In the case of investment, barriers are generally the same for all foreign countries; there are few exceptions to MFN treatment.10 The
barriers apply to foreign-owned companies established
under domestic law—even though the rationale for discrimination is not very sound, as the companies generate
jobs in the local economy.
For the reasons discussed above, the sectoral coverage
of preferential investment provisions is generally quite
extensive (Fink and Molinuevo 2008; Marchetti and Roy
2008; Miroudot 2009), although there are exceptions in
key sectors. In “Economic Impact: Theory and Evidence,”
below, we will see that these provisions have been found to
have a positive economic impact.
A “Spaghetti Bowl” of Investment Provisions?
According to the United Nations Conference on Trade and
Development (UNCTAD 2009b), there were, at the end of
2008, a total of 2,676 BITs, 2,805 double-taxation treaties
(DTTs), and 273 international agreements, other than BITs
and DTTs, that contained investment provisions; this last
category includes PTAs. International investment agreements are therefore proliferating even more than trade
agreements, suggesting a giant “spaghetti bowl.” One
should, however, recall the exact meaning of this expression introduced by Bhagwati (see Bhagwati, Krishna, and
Panagariya 1999). The “spaghetti bowl” is not the consequence of the sheer number of agreements in force but of
differences in the depth and patterns of sectoral liberalization in PTAs, combined with diverse sets of rules of origin
that create high trade costs for firms.
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Rules of origin in PTAs define the national origin of
products traded in order to determine whether the preferential treatment of the agreement applies to these products.
In the case of investment, rules of origin apply to juridical
persons (the companies) and define the conditions under
which an investor from a third country can benefit from the
investment provisions contained in the PTAs signed by the
country where it has established. These rules are found
either in the definition of the investor and the conditions of
incorporation or in clauses on denial of benefits that specify
who cannot benefit from the preferential treatment granted
in the agreement.
Rules of origin for investment are generally quite liberal
(Beviglia Zampetti and Sauvé 2006; Fink and Nikomborirak
2007). Most PTAs follow the GATS approach (which is
also common in BITs), whereby the juridical person has
to be incorporated under the law of the member party and
engaged in “substantive business operations” in that party.
This rule is part of the conditions set in GATS Article V for
PTAs to be allowed as derogations to the MFN obligation
of GATS. For this reason, there is little variation across
PTAs on the rules of origin for juridical persons.
There are no criteria defining substantive business operations. According to Emch (2006), that requirement is
aimed at ensuring that the link of the company to the territory of the party is “genuine.” It is loose enough to not be
interpreted by countries as giving them the opportunity to
add strict criteria in order for business operations to be
regarded as substantive.
The consequence of these liberal rules of origin is that
the impact of divergent provisions across PTAs is reduced.
If the investment regime is more liberal in one country
because of a PTA, companies from third countries can
invest in that market through any subsidiary established in
a country belonging to the PTA. A concrete example is
provided by Fink and Mattoo (2002), who describe how,
following the adoption of NAFTA in 1994, several Spanish
and Dutch banks established in Mexico through their U.S.
subsidiaries. Financial liberalization had just started in
Mexico, and U.S. (and Canadian) investors were the first
to be able to invest in the Mexican banking industry.
When the EU–Mexico agreement entered into force in
2000, offering provisions similar to those in NAFTA for
financial services, some of these companies transferred the
ownership of their Mexican subsidiaries back to the parent
companies in Europe. This example illustrates how liberal
rules of origin can compensate for the absence of MFN
treatment. From the point of view of companies in third
countries, however, this is only a second-best situation
because of the cost associated with investment through a
subsidiary.

316

Sébastien Miroudot

Because of leaky rules of origin, the “spaghetti bowl”
problem is not too severe in the case of investment (Baldwin, Evenett, and Low 2009).11 There are, nonetheless,
potential inconsistencies between the different types of
international investment agreements when their provisions
overlap. Inconsistency can also exist between provisions in
PTAs and multilateral rules. In the case of investment, only
services sectors have multilateral commitments in GATS.
A certain number of PTAs are found to have GATS-minus
commitments; they list nonconforming measures that have
no equivalent in GATS. For example, in the economic partnership agreement between the EU and the Caribbean
Forum of African, Caribbean, and Pacific (ACP) States
(CARIFORUM) that entered into force in 2008, measures
on subsidies are explicitly excluded from the scope of
application of market access and national treatment provisions. There is no similar carve-out in the GATS schedule
of the EU, where only subsidies on research and development are excluded from national treatment with respect to
commercial presence.12 PTAs do not prevent GATS commitments from applying, and so these GATS-minus provisions should have a limited impact, in practice. Nevertheless, such inconsistencies create legal uncertainty and send
the wrong signals to investors.
Multilateralization of Investment Provisions
through MFN Clauses
The most favored nation clause is a pillar of international
trade law and has historically been a powerful tool for
multilateralizing bilateral commitments. For investment
in services, there is a general MFN obligation that applies
to all sectors in GATS and covers, as a consequence, all disciplines related to mode 3 trade in services. The MFN
principle is also found in bilateral investment treaties, but
its scope is limited to postestablishment when these bilateral agreements contain no provision on the liberalization
of investment in the preestablishment phase.
A PTA is an exception to the MFN principle because it
grants preferential treatment to specific parties and breaks
the equality in the treatment of economic partners that is
precisely the objective of MFN clauses. The inclusion of
MFN provisions within PTAs has two objectives. First, in
the case of a regional or plurilateral agreement, it ensures
that all parties to the PTA receive the same treatment. The
relevance of MFN provisions is limited in the case of bilateral agreements, as there is only one partner, but MFN provisions are useful with respect to nonparties (also called
third parties). If a new PTA is signed, the parties to the former agreement would like to benefit from any additional
preferential treatment found in the new PTA.

Unfortunately, most PTAs tend to put limits on the benefits of the application of the MFN principle to parties
when better treatment is offered to nonparties. First, some
PTAs (such as the Korea–Singapore FTA) simply omit
MFN treatment from their investment provisions. In other
agreements, there is an MFN clause, but other PTAs are
excluded from the scope of the provision. Parties can grant
better treatment to third countries in another PTA without
any obligation to extend this better treatment to the parties
of the PTA that includes the MFN provision. This type of
provision is referred to as a regional economic integration
organization (REIO) exception clause. It can be limited to
past agreements (as in the New Zealand–China FTA) or
extended to future agreements—the case with the FTA
between the European Free Trade Association (EFTA) and
Korea. The latter situation differs from an agreement
without an MFN clause in that the other party has an
opportunity to negotiate the benefits granted in a new
PTA signed with a third country. When there is an REIO
exception, the agreement does not prevent the new preferential treatment granted to third parties from being
extended to the parties of the current PTA, but the extension is not automatic. It can be done through a request, a
review of commitments, renegotiation, or a party’s unilateral decision, but the extension has to be agreed and made
official in some kind of document complementing the
original PTA.
In NAFTA and in NAFTA-inspired PTAs, there is generally an exception to MFN treatment regarding commitments made in PTAs signed earlier, but not for future
agreements. Instead of an REIO exception clause, the
exception is listed as a reservation in the annex on future
measures or in a specific annex. Exceptions are also listed
for future agreements. For example, in PTAs entered into
by the United States, four sectors are excluded from the
application of the MFN principle to future agreements:
aviation; fisheries; maritime matters; and telecommunications and transport services, including transport networks.
The scope of application of MFN can also be limited.
For example, PTAs often indicate that there is no requirement to extend dispute settlement procedures when these
are more favorable in another PTA.
Most BITs also contain an MFN exemption for PTAs
(Adlung and Molinuevo 2008). In this case, parties to a
BIT cannot expect to benefit from the more favorable
conditions granted by their partners in a PTA. There are,
however, BITs in which such an MFN exemption is not
found. The question remains open as to whether commitments made in the PTA should be extended to BIT parties: the more favorable treatment offered to third parties
can only be granted “in like circumstances” to the parties
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covered by MFN treatment, and differences in the scope
and objectives of the two types of investment agreement
could lead to interpretations limiting the extension of the
PTA disciplines to BIT parties. Another debate concerns
GATS Article II and whether the MFN clause in GATS
covers BITs. If it does, obligations incurred under any BIT
might have to be extended to all WTO members. There is,
however, no consensus about the interaction between BIT
provisions and GATS, and there has been no dispute settlement or case that could throw light on these issues (see
Adlung and Molinuevo 2008).
In conclusion, the role of the MFN clause in extending
the benefit of PTAs to third countries seems limited. For
some agreements, MFN mechanisms may apply, and new
liberalization commitments can benefit nonparties, but
this is not so in most cases. Moreover, studies show that
countries tend to negotiate similar commitments across
agreements (Fink and Molinuevo 2008; Marchetti and Roy
2008; Baldwin, Evenett, and Low 2009) or to introduce
reforms unilaterally without discriminating between
investment partners. Fink and Jansen (2008) note that
unilateral commitments on services (including investment in services) are generally not discriminatory because
countries seek to avoid the economic distortions associated with discrimination.
There are, however, sectors in which governments are
found to discriminate; examples include air transport,
which is generally excluded from GATS and from PTAs, and
financial services, where the scope of nondiscriminatory
disciplines in trade agreements is very limited. For these
sectors, the liberal rules of origin mentioned above might
be more efficient than MFN clauses for circumventing discriminatory policies.
Investment Protection in BITs and in PTAs
Provisions traditionally found in BITs now tend to be
included in trade agreements, and so a legitimate question
is whether PTAs provide the same degree of protection to
foreign investors in terms of the extensiveness of the protection provisions described in “Investment regulation and
protection,” above. The answer depends primarily on the
type of PTA and the existence or absence of a BIT between
the PTA parties. Two cases can be identified:
1. No bilateral investment treaty exists between the signatories, and the PTA is their first investment agreement.
The scope and depth of the rules introduced by the PTA
depend on the outcome of the negotiation, but the PTA
can potentially include any of the protections that
would be found in a BIT. Examples include NAFTA and
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the FTAs between the United States and Australia; Japan
and Malaysia; and Korea and Singapore.
2. A BIT between the countries existed before the entry
into force of the PTA. Some countries decide to maintain the existing BIT alongside the PTA, especially when
the two sets of rules, in the PTA and in the BIT, tend to
complement each other. The EFTA–Chile agreement
and most of the agreements signed by the EU follow this
approach. When the PTA is clearly superior to the existing BIT, with more comprehensive provisions, the latter
can simply be replaced. Either the BIT is terminated (as
with the Australia–Chile FTA), or the PTA can suspend
part of the provisions of the BIT when it enters into
force (e.g., the U.S.–Morocco FTA).
When PTAs include an investment chapter, the provisions on investment protection are generally equivalent to
the content of similar BITs. The fact that some agreements are GATS inspired does not prevent investment in
services from benefiting from the basic protections provided in the investment chapter. It should also be noted
that, unlike the services chapter that refers to “commercial presence,” the investment chapters of GATS-inspired
PTAs use a broader, asset-based definition of investment,
and the provisions on the protection of investment apply
to this broad definition. “Commercial presence” is relevant in GATS-inspired PTAs only with respect to the level
of liberalization in services, as defined in the services
chapter and in the commitments annexed to the agreement. On the basis of an analysis of 20 PTAs, Houde,
Kolse-Patil, and Miroudot (2007) show that there is no
difference in the level of investment protection between
GATS-inspired and NAFTA-inspired PTAs.
In conclusion, there is technically no impediment to the
inclusion in PTAs of the provisions on investment protection usually found in BITs, and countries have generally
adopted the same kind of provisions in both types of
agreement. The remaining differences between BITs and
PTAs result from the outcome of negotiations and the existence of a BIT already in force before the PTA was negotiated. Some countries have designed PTAs that can replace
earlier BITs, while others maintain part of the guarantees
offered to foreign investors in the BIT and have not duplicated the provisions in the PTA.
Economic Impact: Theory and Evidence
The two preceding sections examined the architecture of
investment PTAs and the implications of their legal provisions. Little was said about the economic impact of
bilateral investment measures. For a long time, this issue
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has been overlooked, in large part because of lack of data
and of methods for precisely assessing the impact of PTAs
on flows of trade and investment. Recent developments
in economic theory, as well as new empirical tools, have
to some extent enabled economic analysis to catch up.
There is now empirical evidence on the positive impact of
bilateral investment measures in PTAs. Studies have,
however, shown that not all PTAs improve the investment
climate and that other determinants of FDI are important
as well and may condition the positive impact of PTA
provisions.
Economic Benefits of PTAs with Investment
Provisions: Theory
Trade and investment can be seen as two sides of market
access. Firms have different means of serving foreign markets; in particular, they can choose between exporting
(trade) and creating a subsidiary within the foreign economy for local production (international investment). The
recent literature on firm heterogeneity and global sourcing
(Antràs and Helpman 2004; Helpman 2006) focuses on the
choice between exports and FDI. Not all firms follow the
same path. Depending on their productivity, size, and
structure of production, firms adopt different strategies
that lead to different types of international activities such
as offshoring, outsourcing, or vertical specialization. The
least productive firms tend to stay in the domestic market,
while more efficient companies can engage in international
investment and become multinational enterprises (MNEs).
There are also differences across sectors in the way firms
organize their production, based on product characteristics
and technologies.
The “proximity-concentration tradeoff ” (Brainard 1997)
describes a substitution effect between trade and investment. Market-seeking MNEs face trade costs when they
export (all those costs related to sales overseas) but can
save on production costs because of scale economies, as all
the production is done in the home country. When they
invest abroad and manufacture locally, MNEs no longer
incur trade costs, but production costs can increase
because production is now split between the home country and the host, diminishing scale economies. The outcome of this trade-off depends on the relative sizes of
trade costs and investment costs. High border barriers
such as tariffs may encourage the company to produce
close to the consumers in the foreign economy—that is, to
engage in tariff-jumping FDI.
In this theoretical framework, PTAs affect firms’ strategies at several levels. First, the trade liberalization provisions in PTAs have an impact on trade costs. Reduced trade

costs can encourage trade rather than investment within
the region where the PTA is signed. Conversely, to the
extent that the PTA increases trade costs vis-à-vis thirdparty countries, it can promote tariff-jumping investment
by these parties. An implication is that even an agreement
with no investment provisions is likely to influence firms’
decisions because of its impact on the trade-off between
investment costs and trade costs. If, in addition, a PTA
includes provisions that lower investment costs, it is likely
to further encourage FDI over arm’s length trade.
Because of the link between trade costs and investment
decisions, the concepts of trade creation and trade diversion can be transposed into the realm of investment. A
PTA that increases trade barriers relative to third countries
can be investment creating, by encouraging FDI from
these third countries. The same PTA can be investment
diverting intraregionally because arm’s length trade is less
costly and firms liquidate former tariff-jumping FDI.
Restrictive rules of origin for goods within the PTA can
also lead to investment diversion, as manufacturers using
third-country inputs concentrate their production in the
country with the largest market and the lowest external
tariffs (Estevadeordal and Suominen 2005).
The proximity-concentration trade-off is only one side
of the complex relationship between trade and investment and is relevant only with respect to horizontal FDI.
In the case of vertical FDI and vertical specialization leading
to global value chains, trade and investment are complements rather than substitutes. Vertical FDI is associated
with efficiency-seeking strategies whereby firms intend
to benefit from locational advantages such as better or
relatively cheaper factors of production or strategic
resources. In this context, a PTA is likely to increase FDI
through both its trade and its investment provisions. In
particular, the reduction of barriers to imports of intermediate goods and services can encourage FDI (Ferrantino and Hall 2001).
The picture is further complicated by network effects
and third-country effects that arise because firms choose
their production location from among several countries
that belong to different regional integration schemes.
When economic integration is deepened in a group of
countries, trade liberalization can have a redistributive
effect on intraregional investment patterns; one country
might attract more FDI and other countries, less.
In brief, whether a PTA eventually increases or reduces
FDI flows is an empirical question. The answer depends
on the relative strength of the decreases in trade costs and
investment entry costs, as well as FDI motives (efficiency
seeking or market seeking). Whether FDI is positive for
the host country, and for developing countries specifically,
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is a broader question that is beyond the scope of this chapter. The answer is partly empirical, and an abundant literature has discussed the gains (or lack of gains) from
FDI. Overall, however, FDI has consistently been found
to be beneficial to developing countries, in particular
because it transfers knowledge as well as capital, producing a long-term impact on economic growth.13 FDI also
leads to integration into world markets and is key to developing economies’ participation in global value chains.
Empirical Studies
Although economic theories have recently shed light on
firms’ decisions to invest or to export, few empirical studies
have investigated the role of PTAs in fostering trade and
investment. A wider literature exists on the impact of BITs
on FDI flows. Annex table 14A.2 summarizes the results of
selected recent studies.
The earliest study to look at the impact of trade liberalization on investment is that by Jeon and Stone (2000).
Focusing on the Asia-Pacific region, they find that the
Association of Southeast Asian Nations (ASEAN) has
increased intraregional trade but that its impact on
intraregional investment is insignificant. This study uses a
gravity model in which PTAs are included as dummy variables to identify differences between intraregional and
extraregional bilateral investment flows. The dummy variable takes the value of 0 when there is no agreement and a
value of 1 when countries have signed a PTA. Using a similar methodology, Hufbauer and Schott (2008) show that
the most prominent PTAs, including NAFTA, the ASEAN
Free Trade Area, the EU, and EFTA, have increased bilateral
investment stocks between their members. One exception
is the Canada–U.S. FTA, which preceded NAFTA and
which seems to have led to decreased bilateral investment
stocks. This could be interpreted as the unwinding of former tariff jumping between the United States and Canada
once trade liberalization took place.
When using a dummy variable to account for the existence of the PTA, it is difficult to assess the exact role of
investment provisions. The trade provisions, as we have seen,
are likely to play an important role in FDI decisions, and the
agreement itself, independent of its provisions, could increase
bilateral investment—for example, by advertising to potential investors opportunities in the partner country. Furthermore, the dummy variables cannot distinguish between
ambitious agreements with deep investment provisions
and PTAs that only marginally address investment. Adams
et al. (2003) were the first to control for this problem by
introducing an index of liberalization that measures the
breadth and depth of PTA provisions. The index is then
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used in a gravity model to assess the role of certain types of
provisions that characterize new regionalism and, in particular, investment provisions. Lesher and Miroudot (2007)
use a similar methodology to analyze the economic impact
of North-South PTAs and find that the more extensive the
provisions on investment are, the higher are trade flows
and, to an even greater extent, investment flows.
More recent studies have tried to improve the theoretical framework by introducing a model that can better
account for firms’ decision to trade or to invest. Miroudot
(2009) tests an index of investment provisions in FDI and
trade equations derived from the knowledge capital
model, which introduces horizontal and vertical MNEs,
as well as consideration of the skill endowments of countries. The index of investment provisions is further
refined by taking into account the sectoral coverage of
investment provisions and the extent to which they go
beyond GATS in the case of services, in order to measure
the preferential content of the agreement. The impact of
PTA investment provisions is lower than in previous
studies but is still positive and economically significant.
Dee (2006) proposes a model of “complex” FDI that also
takes into account vertical and horizontal motivations for
FDI and introduces third-country effects so that the bilateral investment relationship is influenced by the trade
and investment regime in other countries, in particular,
neighboring countries. In the case of Asia, Dee argues
that patterns of investment are already explained by fundamentals and do not need the investment provisions of
PTAs. When FDI and trade are not driven by size, income,
and other market characteristics, the impact of PTA provisions is less obvious, but the author still finds positive
effects for some economies.
The most recent studies thus introduce nuances in the
role of investment PTAs. Some of these PTAs are signed by
countries that are “naturally” inclined toward increased
bilateral FDI flows, and the provisions of the PTA may play
a minor role. For some other countries, the economic environment is not favorable to FDI, and the investment provisions of PTAs may not be enough to change this situation.
Nonetheless, these provisions are solidly associated in
empirical analysis with increased FDI flows; the studies
include control variables such as gross domestic product
(GDP) or GDP per capita that account for differences in
growth and income.
The literature yields mixed results on the effect of BITs.
Following Hallward-Driemeier (2003), several studies find
weak evidence of a positive impact of BITs on investment.
Gallagher and Birch (2006) point out that BITs signed
by Latin American countries with the United States do
not seem to attract U.S. investment, while the number
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of BITs signed by a country with other countries is positively correlated with the total amount of inward FDI.
Aisbett (2007) identifies an endogeneity issue, in that BITs
are first signed with countries with which there is already
an important bilateral investment relationship. When the
selection in BIT participation is controlled for, the correlation between BITs and investment flows is not robust.
Two studies provide evidence of a positive impact of
BITs on FDI flows, in particular, to developing countries.
Egger and Merlo (2007) propose a dynamic panel estimation and estimate that in the short run, BITs produce a
4.8 percent increase in FDI. The long-run impact is estimated at 8.9 percent. The authors stress that failure to
account for the dynamic nature of FDI leads to biased
results. Busse, Königer, and Nunnenkamp (2010) control
for the endogeneity of BIT adoption and for unilateral
investment liberalization and find a positive impact
of BITs on FDI flows. Further investigation of the relationship shows that BITs can be a substitute for weak
domestic institutions but not for unilateral capital
account liberalization.
Recent studies on the impact of BITs on investment
have gone further than PTA empirical studies by introducing a dynamic framework and by better taking into
account the endogeneity issue. They have, however, not
sufficiently distinguished the different types of BITs, in
particular, those that include liberalization provisions in
addition to protection disciplines—the case of some BITs
signed by the United States, Canada, and Japan. An exception is a study by Berger et al. (2010), who look at the
impact of specific types of provisions. Although, in the
case of PTAs, the authors find that guarantees of market
access and state-investor dispute settlement mechanisms
have a positive impact on FDI flows, these provisions do
not play a significant role in the case of BITs. Investors
respond quite indiscriminately to BITs.
The fact that most BITs do not cover preestablishment
could explain part of the mixed empirical results and the
difference observed between BITs and PTAs. Moreover,
about 2,500 BITs are in force, and the more common it is
for two countries to share a BIT, the less one can expect the
variable to explain differences in bilateral investment flows.
Conclusions
PTAs are more and more becoming “PTIAs”—preferential
trade and investment agreements. Dealing with investment
when opening markets becomes increasingly relevant in
the context of the fragmentation of world production and
global supply chains. Studies on globalization highlight the

regional dimension of international production networks
(see, for example, Inomata et al. forthcoming). In Europe
and North America, it is through comprehensive economic
integration agreements such as NAFTA and the European
Economic Agreement that global supply chains have
emerged. In Asia, production networks preceded the introduction of PTAs, but countries are now engaged in multiple negotiations to ensure that policies can cope with the
rapid growth of trade and investment. Some authors have
pointed out that the distribution of intra-ASEAN investment flows has remained unchanged in the last decade, a
situation perhaps related to the late adoption of the
ASEAN Investment Agreement (AIA) and to its relatively
loose disciplines (Jarvis et al. 2009).
Because of the importance of the relationship between
trade and investment (whether as substitutes or complements), there is a rationale for introducing investment
provisions in trade agreements, and it is not surprising to
see more and more PTAs including deep investment commitments. PTAs generally do not improve on existing BITs
with respect to protection of investment, but by adding
the market access dimension and by regrouping trade and
investment provisions under the same agreement signed
for an indeterminate period, they offer a better package of
disciplines for investors. BITs influence the policy determinants of FDI, but PTAs also improve the economic
determinants and have been found to have a stronger
impact on investment (UNCTAD 2009a).
Several lessons for developing countries emerge from the
recent wave of trade and investment agreements. First, there
are important economic gains in the negotiation of bilateral
investment measures, and empirical studies show that these
gains are higher for North-South PTAs. Developed countries already have among themselves instruments that grant
national treatment and MFN treatment to investors and
their investments (in particular, the OECD Codes of Liberalisation of Capital Movements and Current Invisible Operations, and the companion National Treatment Instrument). With no multilateral agreement on investment, and
with GATS negotiations stalemated, PTAs are so far the only
option for increasing market access for investors, for both
inward and outward investment. Investment protection
could be achieved for developing countries through BITs,
but disciplines limited to postestablishment are not enough
to realize the gains from the internationalization of production. Only BITs covering preestablishment and complemented by a PTA that liberalizes trade can offer the same
attractiveness to foreign investors.
North-South PTAs with investment provisions are
especially relevant when thinking about global value

Investment

chains consisting of a parent company established in the
North and subsidiaries created in the South to supply
inputs or to perform final assembly of the product. In the
context of vertical specialization, the prohibition of performance requirements, such as local content requirements, is particularly important because FDI is motivated
by global production rather than being aimed at the local
market. To the extent that the foreign affiliate does not
compete with local companies, market access, not just
nondiscrimination, is crucial in this context because the
foreign investor will look for the lowest investment costs
in all potential locations. As demand and global value
chains shift to the South (Kaplinsky and Farooki 2010),
the experience of successful North-South PTAs with
investment provisions should now be reproduced in
South-South PTAs. So far, there are fewer South-South
PTAs with deep investment provisions, but their number
has been increasing in Asia (Miroudot 2009).
The second lesson is that because of liberal rules of
origin, not all developing countries have to sign a PTA
with the main trading economies. Regional initiatives
and the multilateralization of PTAs can guarantee that in
the future all developing countries will become part of at
least one regional agreement offering access to the main
markets through the “spaghetti bowl” of investment PTAs.
What is important is to promote multilateral-friendly provisions that can ensure the consistency of provisions
across agreements. In particular, third-party MFN rules
can help countries benefit from agreements signed by
other countries and can be efficient in minimizing the
costs associated with distortions in the preferential treatment granted. For developing countries that may lack the
resources to negotiate multiple PTAs and may be afraid of
bilateral negotiations with larger and more developed
economies, these mechanisms should be emphasized and
further strengthened.
The third lesson is that despite promotion of the liberalization of investment, these agreements have all preserved
the right of countries to regulate. Countries can be reluctant to grant full national treatment and market access to
foreign investors, but in practice, agreements allow for
many exceptions and reservations that can lead to progressive liberalization, as well as the reservation of activities for
public purposes. The economic gains measured in empirical studies are found in agreements that maintain nonconforming measures in key sectors and that have carved out
certain sectors. For economic gains to be maximized,
restrictive investment measures should be minimized, but
this does not generally entail forgoing policies that may be
desirable for development.
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Finally, even if agreements with less ambitious provisions have been found to have a positive impact because of
the signal they send investors, agreements with wide sectoral coverage and broad disciplines are associated with
higher flows of FDI. The signaling effect is often related to
a commitment to negotiate further, and the positive impact
will be sustained if the countries effectively build on the
initial agreement and expand the scope of investment
commitments.
There is little evidence of asymmetric treatment in
North-South PTAs: provisions tend to be the same for all
parties. A difference can be seen in the sectoral coverage
of agreements for investment in services. The developed
economy generally has more subsectors with commitments, but fewer preferential commitments. The opposite
holds for the developing economy: typically, fewer sectors
are scheduled in the PTA than for the developed-country
partner, but the commitments are more often preferential. This difference reflects the fact that GATS schedules
of commitments for mode 3 are more extensive for developed countries. In terms of additional liberalization, the
effort can be bigger for the developing country. This is
in the country’s self-interest, and an asymmetric treatment that would restrict the liberalization commitments
of the developing country would limit its potential gains
(Heydon and Woolcock 2009). Through symmetric provisions, investment PTAs can achieve a pro-development
outcome.
For the least-developed economies, a concern that can
be addressed through PTAs is the risk of facing costly
compensation under commercial arbitration and having
legitimate policy considerations overridden by direct
claims of foreign investors. Although an investor-state dispute settlement mechanism is in the end desirable, in that
it offers the highest guarantees to foreign investors, some
authors have argued that such a mechanism could be premature for the least-developed economies.14 Moreover,
there is no multilateral institution for administering BITs
and resolving disputes about the interpretation and application of investment treaties (Adlung 2009). By referring
to WTO definitions and legal instruments (in particular,
GATS), and by resorting to state-state dispute mechanisms
in the tradition of trade agreements, PTAs can offer a better option for developing countries that are not ready for
the commercial arbitration of BITs. In the future, however,
the convergence of dispute mechanisms in international
trade and economic law will be necessary (Choi 2007),
and improvement of investor-state dispute settlement
mechanisms could better serve the interests of developing
economies, as well.

322
Year
in
force
2009
2006
2009
2009
2009
2008
2006

2008

2007

2008

2006

2008

PTA

Australia–Chile FTA

CAFTA–DR FTA

Canada–Peru FTA

Chile–Colombia FTA

China–Singapore FTA
(services)

EU–CARIFORUM EPA

EFTA–Korea, Rep. FTA

Japan–Brunei Darussalam EPA

Japan–Chile SEP

Japan–Indonesia EPA

Japan–Malaysia EPA

Japan–Philippines EPA

Type

Hybrid

Hybrid

Hybrid

NAFTA-inspired

Hybrid

GATS-inspired

GATS-inspired

GATS-inspired

NAFTA-inspired

NAFTA-inspired

NAFTA-inspired

Hybrid

Positive list
(commercial
presence),
negative list
(investment)

Positive list
(commercial
presence),
negative list
(investment)

Positive list
(commercial
presence),
negative list
(investment)

Negative list
(positive list
for financial
services)

Positive list
(commercial
presence),
negative list
(investment)

Positive list
(services),
negative list
(goods)

Positive list

Positive list

Negative list

Negative list

Negative list

Positive list

Establishment or
market access

Table 14A.1. Overview of Recent PTAs Covering Investment

Annex

Positive list
(commercial
presence),
negative list
(investment)

Positive list
(commercial
presence),
negative list
(investment)

Positive list
(commercial
presence),
negative list
(investment)

Negative list
(positive list
for financial
services)

Positive list
(commercial
presence),
negative list
(investment)

Positive list
(services),
negative list
(goods)

Positive list

Positive list

Negative list

Negative list

Negative list

Negative list

National
treatment

Negative list

Negative list

Negative list

Negative list

Negative list

Negative list

Negative list

No

Negative list

Negative list

Negative list

Negative list

MFN
treatment

Nondiscrimination

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

Yes

Yes

No

Yes

Temporary
entry for key
personnel

Yes

Yes

Yes

Yes

Free
transfer
of funds

Yes

Yes

Yes

Yes

Expropriation
and
compensation

Yes

Yes

Yes

Yes

Investor-state
dispute
settlement

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

Yes

Yes

Yes

No

To be
negotiated

Yes

Yes

Yes

Yes

Yes

No

Pending the conclusion of the ASEAN–China Investment
Agreement

Yes

Yes

Yes

Yes

Fair and
equitable
treatment

Investment protection
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2006

2008

2006
2006
2009
2009

Korea, Rep.–Singapore FTA

New Zealand–China FTA

Panama–Singapore FTA

U.S.–Morocco FTA

U.S.–Oman FTA

U.S.–Peru PTA

NAFTA-inspired

NAFTA-inspired

NAFTA-inspired

NAFTA-inspired

GATS-inspired

NAFTA-inspired

GATS-inspired

Negative list

Negative list

Negative list

Negative list

Positive list
(services),
negative list
(goods)

Negative list
(positive list
for financial
services)

Positive list

Negative list

Negative list

Negative list

Negative list

Positive list
(services),
negative list
(goods)

Negative list
(positive list
for financial
services)

Positive list

Negative list

Negative list

Negative list

Negative list

Positive list
(services),
negative
list (goods)

No

Through a
request

No

No

No

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Source: Author’s compilation.
Note: ASEAN, Association of Southeast Asian Nations; CAFTA–DR, Dominican Republic–Central America Free Trade Agreement; EFTA, European Free Trade Association; EPA, economic partnership agreement; EU,
European Union; CARIFORUM, Caribbean Forum of African, Caribbean, and Pacific (ACP) States; FTA, free trade agreement; GATS, General Agreement on Trade in Services; MFN, most favored nation; NAFTA,
North American Free Trade Agreement; PTA, preferential trade agreement; SEP, strategic economic partnership. The table includes only PTAs that entered into force between 2006 and 2009 and that contain
substantive investment provisions covering both goods and services. In the case of the EFTA–Republic of Korea FTA, there is a separate agreement on investment in which Norway is not a party. In the
China–Singapore FTA, provisions on investment are those of the ASEAN–China Investment Agreement when it enters into force. The term “positive list” means that the provision is included in the agreement for a
positive list of sectors; “negative list” means that the provision applies to all sectors, except those specified in a list in which reservations are made by the parties.

2007

Japan–Thailand EPA
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Data coverage

Bilateral trade and investment
flows of 51 reporter
countries with 180 partner
countries (1990–2004).

Bilateral FDI inward stocks for
about 170 countries
(1976–2005).

Bilateral trade and investment
stocks of 18 Asian
economies with 190 partner
countries (1990–2006).

Lesher and
Miroudot (2007)

Hufbauer and Schott
(2008)

Miroudot (2009)

Bilateral stocks of outward FDI
for 24 home and 28 host
countries (1980–2001).

Bilateral investment outflows
of 24 OECD countries to
28 developing countries
(1980–1999).

Three-year averages of
bilateral FDI flows from
28 source countries into 83
developing host countries
(1978–2004)

Egger and Merlo (2007)

Aisbett (2007)

Busse, Königer, and
Nunnenkamp (2010)

Three-year averages of FDI
flows from 28 source
countries into 83 developing
host countries (1978–2004)

Empirical model

Gravity regressions on the share of bilateral FDI in total
FDI outflows, with dummy variables for specific types
of investment provisions; GMM estimation to control
for the endogeneity of trade and investment treaties.

Gravity regressions on the share of bilateral FDI in total
FDI outflows, with a dummy variable for BITs ratified
and control variables for unilateral FDI liberalization;
instrumentation of BIT and generalized method of
moments (GMM) estimation to control for the
endogeneity of BIT adoption.

Model of host government’s decisions whether to
participate in a BIT and foreign investor’s decision
whether to invest in the host, controlling for
endogeneity of BIT adoption.

Dynamic panel estimation of an FDI equation derived
from the knowledge-capital model; dummy variable
for BIT ratification and signature.

Regression on total FDI inflows with a variable indicating
the number of BITs with other countries and gravity
regression for FDI inflows from the United States with
a dummy variable for BITs.

Gravity regressions derived from the knowledge-capital
model for trade and FDI flows with an index for
investment provisions in 22 Asian PTAs. (The index
includes data on sectoral coverage.)

Gravity regressions with dummy variables for nine
prominent PTAs.

Gravity regressions for trade and FDI flows with an index
for investment provisions in 24 North-South PTAs.

Model of “complex” FDI with third-country effects and
an index of investment provisions for 38 preferential
trade agreements (PTAs).

Source: Author’s compilation.
Note: OECD, Organisation for Economic Co-operation and Development.

Berger et al. (2010)

Investment provisions in BITs and PTAs

Total FDI inflows and FDI from
the United States in 24
Latin American countries
(1980–2002).

Gallagher and
Birch (2006)

Investment provisions in bilateral investment treaties (BITs)

Bilateral stocks of outward
foreign direct investment
(FDI) for up to 32 parent
countries and 109 hosts
(1988–97).

Dee (2006)

Investment provisions in preferential trade agreements

Empirical study

Table 14A.2. Selected Empirical Studies on the Impact of Bilateral Investment Measures

FDI reacts positively to PTAs only if they offer liberal admission
rules. Dispute settlement mechanisms appear to play a minor
role. The reactions to BITs are less discriminate, with foreign
investors responding favorably to the mere existence of BITs

BITs do promote FDI flows to developing countries and may
even substitute for weak domestic institutions, although not
for unilateral capital account liberalization

The correlation between BITs and investment flows is not
robust when selection into BIT participation is controlled for,
and there is no evidence for the claim that BITs signal a safe
investment climate

The short-run impact of BITs on FDI is estimated at 4.8 percent
and the long-run impact at 8.92 percent. Accounting for
the dynamic nature of FDI leads to less biased results

BITs with the United States do not independently attract U.S.
FDI, but a higher number of BITs with other countries is
associated with more FDI inflows

Preferential treatment for investment is associated with higher
inward and outward investment stocks. The impact is lower
than in previous studies but economically significant (about
14 percent more FDI for the most extensive investment
provisions over the least extensive ones)

Most PTAs have increased bilateral investment stocks between
their members. The Canada–U.S. FTA has decreased bilateral
FDI stocks (interpreted as the unwinding of former tariffjumping FDI)

Investment provisions are positively associated with trade and,
to an even greater extent, investment flows. Results are
insignificant for bilateral investment treaties

When FDI and trade are sufficiently driven by fundamentals
(as in Asia), the resulting network patterns of investment do
not need to be boosted by investment provisions of PTAs.
When this is not the case, the investment provisions of PTAs
signed with source countries have mixed effects. (A positive
effect is found for PTAs signed by large economies.)

Results

Investment

Notes
This chapter draws on Houde, Kolse-Patil, and Miroudot (2007); Lesher
and Miroudot (2007); and Miroudot (2009). The author thanks Rudolf
Adlung and Jean-Christophe Maur for their helpful comments and suggestions. The views expressed are those of the author and do not represent
those of the Organisation for Economic Co-operation and Development
(OECD) or its member countries.
1. In this chapter, we define PTAs with investment provisions as
agreements that include provisions on the liberalization or protection
of investment. In most PTAs, promotion of investment is among the
objectives mentioned in the preamble or in a specific article on investment, but only agreements with substantive provisions for encouraging
bilateral investment (through liberalization or protection) are taken
into account.
2. Whether GATS MFN obligations apply to WTO members with
no MFN exemption for their bilateral investment treaties under the
GATS remains an open question. See Adlung and Molinuevo (2008) for
a discussion.
3. For a recent stocktaking of investment provisions in PTAs, see
Kotschwar (2009).
4. On the negative impact of local content requirements, see Moran,
Graham, and Blomström (2005, ch. 11).
5. On the spread of specific NAFTA provisions to countries outside
the Americas, see Baldwin, Evenett, and Low (2009).
6. As noted, BITs signed by the United States and some BITs signed by
Canada and Japan cover the preestablishment phase and therefore deal
with market access.
7. The possibility of de facto discrimination should be taken into
account. The fact that the same measure applies de jure to both domestic
and foreign investors does not mean that the impact of the measure is the
same for the two. The treatment of the foreign company can still be
regarded as “less favorable.”
8. In NAFTA, for example, these restrictions are “grandfathered” but
are not explicitly listed.
9. Studies suggest that this is often the case. See, for example, Barth
et al. (2006), on the banking industry.
10. Some exemptions can, however, have an important impact on
FDI in sectors such as financial services, audiovisual services, and professional services.
11. Fink and Jansen (2008) and Baldwin, Evenett, and Low (2009)
study rules of origin for services providers, but their analysis regarding
juridical persons is relevant for all investors. The rules of origins are the
same for goods and services in the case of established companies.
12. This example and others can be found in Adlung and Morrison
(2010).
13. On the determinants of FDI, see Blonigen (2005). On FDI
spillovers and the benefits of FDI for development, see Moran, Graham,
and Blomström (2005).
14. See UNCTAD (2008). The increased complexity of investment
agreements and the larger number of arbitration cases necessitate capacitybuilding initiatives for developing economies.
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TRADE FACILITATION
Jean-Christophe Maur

Regional cooperation on customs and the facilitation of
trade goes hand in hand with preferential trade liberalization. Preferential regimes require specific customs arrangements and some degree of cooperation between partners’
border agencies if trade creation between the partners to
the agreement is to be achieved. Cooperation between
neighboring countries to facilitate international trade goes
back to antiquity. Regional trade facilitation efforts are
thus not at all a new idea, but they have acquired in recent
years a renewed dimension that invites further examination. Two concurrent dynamics are in play: the spread of
preferential trade agreements (PTAs), and the rise of an
international consensus on the need for modern border
management tools.
Recently negotiated PTAs tend to incorporate, in addition to liberalization of trade in goods, numerous provisions on reciprocal regulatory reform and cooperation.
Trade facilitation is one of these aspects, as shown in agreements on customs procedures, simplification, harmonization, and cooperation. This represents a significant change
from earlier practice, when trade facilitation provisions
were nearly absent from PTAs.
Since the late 1990s, new international efforts have been
made to promote faster and easier movement of goods
across borders, in order to reap the full benefits of the liberalization of policies affecting international trade. Notable
in this respect are the initiatives undertaken in the World
Trade Organization (WTO), starting in 1998 with a symposium on trade facilitation, and the work of the AsiaPacific Economic Cooperation (APEC) in this area.1
The study of regional trade facilitation efforts is instructive and offers useful lessons from local successes regarding
the approach to reform and the implementation of
reforms. This chapter presents what we know about these
issues. It asks the following questions: What are the factors
behind the increase of facilitation provisions in regional
PTAs? What are the specific advantages and drawbacks of

each type of cooperation? What types of trade facilitation
reform should be undertaken regionally?
Regional Trade Facilitation Initiatives:
Background
Regional trade facilitation initiatives are numerous and
varied. This variation is expressed in the scope of the agreements negotiated and in the institutions created to manage
regional cooperation. Historically, cooperation on trade
facilitation has taken place not so much in PTAs as through
various kinds of bilateral cooperation arrangements, such
as transit corridor agreements.
Scope
There is no common definition of trade facilitation in
PTAs. An overview of selected agreements shows that trade
facilitation is generally defined by the scope of the measures covered in the agreement rather than by a specific
definition (box 15.1). This is not to say that there are no
elements of commonality between the various definitions.
The common elements have to do with procedures related
to the importation and exportation of goods (e.g., customs, standards, and technical barriers to trade) and with
their enforcement.
Trade facilitation provisions in PTAs vary mainly by
the amount of detail and the scale of their aspirations.
Certain agreements, such as APEC, are broad in scope
and include, for instance, services trade. Detail and ambition seem also to have increased over time, as is shown by
recent agreements signed by the United States and the
European Union (EU).
As a first step toward understanding the scope of trade
facilitation in trade agreements, we can examine the trade
facilitation negotiations in the WTO Doha Round. The focus
in the WTO is mainly on the revision of three articles of the
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Box 15.1. Definition and Scope of Trade Facilitation in Selected PTAs
The excerpts that follow are from the texts of the respective preferential trade agreements (PTAs).
Asia-Pacific Economic Cooperation (APEC), 1999
Trade facilitation is defined as “the use of technologies and techniques which will help members to build up expertise, reduce costs
and lead to better movement of goods and services.”
APEC, 2002
“Trade facilitation generally refers to the simplification, harmonization, use of new technologies, and other measures to address
procedural and administrative impediments to trade.”
Common Market for Eastern and Southern Africa (COMESA), 1994; Southern African Development Community (SADC), 1996; East
African Community (EAC), 2004
The three agreements use the same language: “‘Trade facilitation’ means the co-ordination and rationalisation of trade procedures
and documents relating to the movement of goods from their place of origin to their destination”; “‘trade procedures’ means
activities related to the collection, presentation, processing and dissemination of data and information concerning all activities
constituting international trade.”
European Union (EU)–Chile, 2003
No definition is given, but the objective of the agreement is “the facilitation of trade in goods through, inter alia, the agreed
provisions regarding customs and related matters, standards, technical regulations and conformity assessment procedures, sanitary
and phytosanitary measures and trade in wines and spirit drinks and aromatised drinks.”
Caribbean Forum of African, Caribbean, and Pacific (ACP) States (CARIFORUM)–EU Economic Partnership Agreement (EPA), 2008
“Customs and trade facilitation” (not defined) covers customs legislation, procedures and administrative cooperation, including the
establishment of a joint committee. Detailed provisions address, among other things, joint initiatives, additional facilitation
measures for traders with high level of compliance; nondiscrimination and reasonableness principles; application of the EU’s single
administrative document; risk assessment and simplified measures; binding rulings; use of information technology; transparent and
nondiscriminatory licensing of customs brokers; no mandatory use of preshipment inspection; facilitation of transit movement;
reduction and simplification of documentation; rapid release of goods; right of appeal; standards of integrity; customs valuation;
and relationships with business communities.
Dominican Republic–Central America Free Trade Agreement (CAFTA–DR), 2004
“Customs administration and trade facilitation” is not defined but covers the publication of customs laws, regulations, and general
procedures; simplified procedures and rapid release of goods; automation; risk management; cooperation on exchange of
information and advance information of regulation changes; express shipment; review and appeal procedures and customs
penalties; advance ruling, and capacity building. Trade facilitation measures are only mentioned as they relate to future joint work
in the field of standards, cooperation on regulatory issues such as convergence or equivalence of standards, international
harmonization, and reliance on supplier’s declaration of conformity.a
Canada–Costa Rica, 2002
“With the objectives of facilitating trade under this Agreement and cooperating in pursuing trade facilitation initiatives on a
multilateral and hemispheric basis, Canada and Costa Rica agree to administer their import and export processes for goods traded
under this Agreement on the basis that: (a) procedures be efficient to reduce costs for importers and exporters and simplified where
appropriate to achieve such efficiencies; (b) procedures be based on any international trade instruments or standards to which the
Parties have agreed; (c) entry procedures be transparent to ensure predictability for importers and exporters; (d) measures to
facilitate trade also support mechanisms to protect persons through effective enforcement of and compliance with national
requirements; (e) the personnel and procedures involved in those processes reflect high standards of integrity; (f) the development
of significant modifications to procedures of a Party include, in advance of implementation, consultations with the representatives
of the trading community of that Party; (g) procedures be based on risk assessment principles to focus compliance efforts on
transactions that merit attention, thereby promoting effective use of resources and providing incentives for voluntary compliance
with the obligations to importers and exporters; and (h) the Parties encourage cooperation, technical assistance and the exchange
of information, including information on best practices, for the purpose of promoting the application of and compliance with
the trade facilitation measures agreed upon under this Agreement.”
Source: Author’s compilation.
a. The scope of “customs administration” provisions in the U.S.–Chile (2004) and U.S.–Peru (2009) agreements is nearly identical (under the title of
“customs administration”) to that in the CAFTA–DR agreement, except that capacity building is not mentioned.

General Agreement on Tariffs and Trade (GATT)—dealing,
briefly, with freedom of transit, fees and formalities, and procedures—and the emphasis is on rules and regulations,
rather than on procedures (see box 15.2). Infrastructural

aspects and services related to international trade are
either excluded or are dealt with in different negotiations.
A second approach is to refer to other international
instruments, such as the Revised Kyoto Convention of the
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Box 15.2. Trade Facilitation and the WTO
Trade facilitation became a topic of discussion for the World
Trade Organization (WTO) at the Singapore Ministerial
Conference in December 1996, when members directed the
Council for Trade in Goods “to undertake exploratory and
analytical work . . . on the simplification of trade procedures
in order to assess the scope for WTO rules in this area”
(Singapore Ministerial Declaration, para. 21).
After several years of exploratory work, in July 2004
WTO members formally agreed to launch negotiations on
trade facilitation on the basis of modalities contained in
Annex D of the so-called “July package.” Under this
mandate, members are directed to clarify and improve
General Agreement on Tariffs and Trade (GATT) Article V
(freedom of transit), Article VIII (fees and formalities
connected with importation and exportation), and Article X
(publication and administration of trade regulations). The
negotiations are also aimed at enhancing technical
assistance and capacity building in this area and improving
effective cooperation between customs and other
appropriate authorities on trade facilitation and customs
compliance issues.
To date, members have submitted a great number of
proposals under the mandate, and these provide the basis
for the ongoing negotiations. The negotiations are to be
completed according to the overall Doha Development
Agenda timeline.
Source: World Trade Organization.

World Customs Organization (WCO) and the standards
of various specialized agencies and international organizations.2 A third approach is to avoid all a priori definitions and to embrace whichever definition is provided in
a given agreement.
In this chapter, trade facilitation encompasses all
measures (often, but not always, enforced at the border)
that can reduce the cost of policing international trade.
Governments need to control international trade in various ways in order to manage externalities or meet core
policy objectives such as consumer protection, national
security, and revenue generation. The economic challenge
is to ensure that such policies are enforced in the most
efficient way. As discussed in the next section, this does
not necessarily imply the removal of trade protection, but
it does involve the minimization of costs that are directly
related to the operations of international trade supply
chains.
In the context of regional integration, deciding on trade
facilitation reform policies involves the following two
steps:
1. Identify the most cost-effective policies for regulating
imports and exports and ways of implementing these
policies. From an economic perspective, under what
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circumstances are regulations optimal, given market
failures affecting the supply of trade facilitation services and regulations? Because markets are imperfect,
governmental intervention is sometimes needed to
deliver the optimal social outcome. When market failures cannot be remedied at the national level, addressing them becomes a transnational issue, and collective
action is needed. Regional solutions should be sought
when the failing markets correspond to a well-defined
set of nations.
2. Determine which of these trade facilitation policies are
best implemented at the regional level. When do
regional approaches offer better and more cost-effective
prospects than other means (regional, unilateral, or
multilateral) for carrying out trade facilitation reform?
A subsidiarity test needs to be applied: actions to
achieve a given policy objective should be taken at the
lowest level of government capable of effectively
addressing the problem at hand (Sauvé and Zampetti
2000). Ideally, this level of action should correspond to
the level affected by the need for the regional good—
that is, the political jurisdiction should match the economic domain of benefits. Thus, the most appropriate
participants will partake in the provision of regional
trade facilitation, and transaction costs will be economized (Arce and Sandler 2002).
Cooperation for Regional Trade Facilitation
Trade facilitation reform is often a regional issue. By definition, the crossing of borders involves two trading partners,
and the improvement of transport conditions often
requires some form of regional infrastructure hub. Thus,
a wide variety of regional cooperation efforts for trade
facilitation exist, as described next.
Transit corridor management. Many regional organizations have been set up to guarantee the smooth and rapid
flow of goods from gateway ports to the hinterland. Corridor management agreements typically deal with technical
standards for vehicles, mutual recognition of drivers’
licenses, and market access by transport services. The management structures require cooperation among private and
public sector stakeholders operating in several countries
and on issues that range from streamlining of regulatory
requirements to improvement of infrastructure. An example
of successful corridor management is the Trans-Kalahari
corridor in southwestern Africa (box 15.3).
Sanitary and phytosanitary protection. Coordinated
action by countries is required to prevent the spread of diseases borne by agents that easily cross borders. For example, Tanzania and its neighbors in the Southern African
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Box 15.3. The Trans-Kalahari Corridor
The Trans-Kalahari Corridor (TKC) is a road route between South Africa’s Gauteng province and Namibia’s Walvis Bay, via Botswana.
The corridor, which opened in 1998, replaced a longer route through western South Africa. In 1999, through the efforts of the
Walvis Bay Corridor group—a public-private partnership that aims to make Namibia’s Walvis Bay Port an international gateway to
and from the South Africa Customs Union (SACU)—a rehabilitation project was carried out. The route already had fairly good
connectivity and required a relatively small amount of capital investment. The main work program of the TKC Management
Group—consisting of representatives from transport operators, infrastructure and transport authorities, port and customs
authorities, freight forwarders, and other interested businesses—thus focused on facilitating agreements between the three
member countries that would promote the simplification of border-crossing procedures. To this end, the TKC Management Group
established partnerships with the customs agencies of Botswana, Namibia, and South Africa.
In August 2003 the group embarked on the pilot phase of a program to replace all existing transport documents with a single
administrative document (SAD). In November 2003 the ministers of transport of Botswana, Namibia, and South Africa signed a
broad memorandum of understanding that formally binds the signatories and the private sector to a program to deal with crossborder transport and trade issues such as border management, customs control, traffic regulation, and road transport policies.
Since these agreements were put in place, border processing times in the corridor have been cut from an average of 45 minutes
to 10–20 minutes. Cost savings from the reduction in border delays are estimated at approximately US$2.6 million per year.
Operators now move approximately 620,000 tons annually along the corridor, representing about 65 percent of expected capacity.
By contrast, in 1999, before the improvements, only 15 percent of the route’s capacity was utilized.
In February 2008 the Namibian roads authority announced that it would invest up to 310 million Namibian dollars in upgrading
road infrastructure along the portion of the corridor that extends from Okahandja and Karibib. The work entails widening the road
and was expected to take four years to complete. On February 8, 2008, the governments of Namibia and Botswana signed a
memorandum of understanding concerning the creation of a new dry port facility at Walvis Bay that will be operated by Botswana.
The acquisition of land in Namibia by Botswana under a 50-year lease is being carried out as part of the regional integration
initiative of the Southern African Development Community (SADC). The initiative will increase use of the Trans-Kalahari Corridor,
and it would probably not have been economically feasible before the regulatory overhaul of the corridor.
Source: Author’s compilation from the following sources: M. Madakufamba, “Towards Seamless SADC Transport Corridors,” The Namibian, March 3,
2008, http://www.namibian.com.na/index.php?id=28&tx_ttnews[tt_news]=48259&no_cache=1; A. Shilongo, “NAM, Bots Sign MoU,” New Era,
February 11, 2008; C. Tjatindi, “N$310-M Earmarked for Trans Kalahari Corridor Rehabilitation,” New Era, February 7, 2008; U.S. Agency for International Development (USAID), “Trans-Kalahari Corridor Exemplifies Collaboration,” USAID, Washington, DC., 2006; Arnold 2006; World Bank 2005;
Adzibgey, Kunaka, and Mitiku 2007.

Development Community (SADC) have agreed on a fiveyear program of vaccination, surveillance, and control of
animal movements across borders to combat highly contagious bovine diseases that persist in Tanzania (Tanzania
2005).
Regional standards and accreditation bodies. Accreditation bodies ensure that standards certification laboratories
are able to assess conformance with standards. In many
countries, the national standards infrastructure is not well
developed, and the economy is too small to support such
institutions. To overcome this problem, Brunei Darussalam
(to give one illustration) has concluded an agreement with
the Singapore Accreditation Council.
Guarantees. Regional guarantee and insurance mechanisms enable transporters to reduce costs by avoiding
duplication and the need to make cash deposits. The Common Market for Eastern and Southern Africa (COMESA)
has introduced a “yellow card,” a third-party regional
motor vehicle insurance scheme that allows traders to purchase insurance covering transport in the region (Arvis
2005). COMESA launched in 2010 a regional customs
bond guarantee system that will be initially operational in
Burundi, Kenya, Rwanda, and Uganda. Regional guarantees
(to secure the payment of duty and taxes) can compensate

for the failure of national organizations to set up such
systems, hampered as they are by the small scale of operations, underdeveloped national financial services, and the
unwillingness of international insurers to face the political and commercial risks of developing markets. In
Uganda the cost of customs bonds is estimated to amount
to 4 percent of import and export costs. Uganda’s
Integrated Framework diagnostic study (Uganda 2006)
recommends a regional approach toward reducing the
incidence of these costs.
One-stop border posts (OSBP). Joint management of
border posts on each side of the border can be the source of
many benefits. In southern Africa, TradeMark Southern
Africa is providing support for the establishment of several
OSBPs along the North-South corridor, a major transit
project.3 Countries can align their procedures so as to
ensure streamlined movement of goods across the border.
Harmonization of some procedures, data exchange, unified
documentation, and mutual recognition of findings allow
the elimination of cost duplication. The sharing of facilities
such as scanners and weighbridges is a potential additional
source of cost saving. Finally, joint operations may enhance
the overall efficiency of border agencies (information
sharing, for example, improves intelligence) and may foster
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regulatory changes that will facilitate trade, such as allowing forms of extraterritoriality or the adoption of international norms.
Economic Dimensions of Trade Facilitation
The economic impact of facilitation of trade flows at the
regional level is twofold. First, preferential trade facilitation measures have static efficiency effects because of better allocation of factors. Second, they have more systemic
and dynamic effects that are associated with imperfect
competition settings. Schiff and Winters (2002) note that
“in the presence of economies of scale or inter-country
externalities, market solutions are generally sub-optimal,
and failing to cooperate can be very costly. However,
regional cooperation is not the same as regional integration, and, indeed, there is generally rather little connection
between them.”4
Static Effects
Assuming for now that trade facilitation efforts are conducted on a preferential basis, what would be the trade and
welfare effects of liberalization? The answer hinges on
whether the implicit protection afforded to domestic
industries by higher trade costs prior to liberalization generates domestic rents.
The first type of rent to be considered is tax revenue,
and here different situations prevail according to the country. Sometimes border fees such as consular or transit fees
are imposed with a revenue objective in mind—that is, fees
are higher than what would be strictly necessary to cover
the costs of services such as maintenance of transit corridors or the operational costs of border agencies. The Arab
Republic of Egypt abolished its consular fees in the context
of its regional agreements with the European Union (EU),
COMESA, and the Greater Arab Free Trade Area (GAFTA).
Although no cost estimates were made of the revenue that
had been generated by these fees, Egypt acknowledged that
the costs of services rendered had been only a fraction of
the fee levied.5
The second type of rent is that captured by vested public and private interests. Lack of facilitation provides scope
for such interests to levy surcharges on importers and
exporters or to provide poor-quality services, resulting in
delay, loss of goods, and corruption. In some instances,
rents are directly created by the public sector: corrupt officials use the complexity and uncertainty of rules to extract
“speed money” from traders. Exclusive licensing of some
operations at the border, as illustrated by compulsory use
of customs brokers, stifles competitive provision of services
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and results in inefficiencies. In other cases, the complexity
and lack of transparency of administrative processes indirectly favor the emergence of operators that can work the
system and charge fees for facilitation services.
The existence of rents may create opposition to reform.
For example, in a small project funded by the World Bank,
an international mail service that offers highly simplified
procedures for small exporters, Exporta Facil, was set up in
Peru. The exporter using this service does not need to use a
customs agent, logistics agent, or freight forwarder or to
consolidate the merchandise, and even the packaging is
provided for. The exporter only needs to go to a post office
and complete the export declaration for the tax agency,
using the Internet (Toledano and Ansón 2008). According
to the project team, private customs agents put up some
resistance to the initiative. A compromise was reached that
set the maximum value of the packages to be exported at
US$2,000, but with the proviso that the maximum value
would be revised a year later. (The plan is to raise the maximum to US$10,000.)
The other effect of domestic rents is well known from
the economic analysis of discriminatory trade liberalization: it can lead to trade diversion and to negative welfare
effects if the loss of domestic rents to foreign exporters is
not compensated by the benefits from lower prices resulting from the liberalization. In many situations, however,
there are no such domestic rents, or they are small, and so
the liberalization effects of trade facilitation, even on a
preferential basis, will necessarily be welfare enhancing.
This is an important difference from tariff liberalization,
where the risks of trade diversion are much higher. Trade
facilitation lowers trade costs and benefits the consumers
of imported goods because larger and more affordable
quantities of goods are available.
Under a preferential facilitation regime (e.g., a mutual
recognition agreement on procedures, or a specific authorized traders’ regime that gives some form of preferential
treatment to exporters from the PTA partner country),
the sources of supply may shift from the most efficient
world supplier (if there were no discrimination) to the
most favored one (the PTA partner). Trade facilitation,
however, is often nondiscriminatory, eliminating the risk
of trade diversion.
Even though the overall effects of trade facilitation are
positive, the reforms can produce losers: the external trade
partners that may be excluded from the preferential
regime; the economic actors that had benefited from high
trade costs; domestic producers that were protected from
international competition; and private sector interests that
were able to extract rents from the complexity of the trade
environment.
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Dynamic Effects
There are two main dimensions to the benefits of transnational cooperation, corresponding to the specific market or
institutional failures faced by countries: (a) the realization
of economies of scale through, for example, elimination of
duplication and increased competition, and (b) the avoidance of negative externalities and the creation of positive
externalities among neighbors.
Economies of Scale
Given the many interventions and parties in the international transport of goods, and perhaps the need to cross
several borders, there is plenty of scope for trade operators
to encounter cost duplication. Because an important portion of these costs is fixed, eliminating duplication will
enable efficiency gains for firms and will allow smallerscale operators to access export markets—an important
consideration for developing countries.6
Duplication arises because similar requirements must
be met repeatedly, but also because national rules differ,
which increases search costs and associated uncertainties
and creates further opportunities for rent seeking and corruption.7 COMESA has reduced duplication through a
regional license for carriers, obviating the need to pay for
multiple licenses (Schiff and Winters 2003). Inspection of
goods, if carried out in different places on each side of a
border, also delays trade, and different national regulatory
requirements force traders to meet two standards instead
of one. To illustrate, in Tanzania, registration requirements
for agrochemical pesticides are burdensome and subject to
high fees, yet Tanzania’s market for such pesticides is small,
and meanwhile, equivalent and more efficient products
have already been registered and tested in neighboring
Kenya (Tanzania 2005).8
Methods of reducing duplication costs may involve:
• Forming a common market within a customs union.
Intraunion borders are removed, and external borders
are managed on behalf of the union.
• Harmonization through the use of identical templates
and information fields for documentation. (Simplification of documentation, often pursued along with
harmonization, is another measure for reducing duplication, although it is not intrinsically regional.)
• Mutual assistance among authorities, through meetings
of experts, exchange of information and data, and assistance with extraterritorial investigations.9
• Mutual recognition of rulings (e.g., on customs control
measures in transit operations) and of certification and
testing.

• Sharing of facilities such as border posts and, possibly,
gateway facilities such as airports and ports.
An important caveat is that some aspects of these
cooperation mechanisms are not necessarily regional or
bilateral and may be achieved multilaterally. For instance,
harmonization is not necessarily optimal at the regional
level; more broadly shared international standards may
be more efficient. Still, a large part of these extra costs
may be better addressed at the regional level, by a limited
number of countries because of political-economy considerations and the complexity of arrangements such as
mutual recognition.
Economies of scale can also be realized on administrative procedures and on the private services that deliver
trade facilitation. Because the procedures and services that
facilitate trade can involve large fixed, and possibly sunk,
costs, full economies of scale in administrative procedures
and services for international trade transactions may not
be realized at the country level, especially in small and poor
countries. It is unclear to what extent there is a scale barrier
to efficient border administration that employs modern
practices such as single windows and risk management.
The extent to which economies of scale can be realized
depends on the presence and size of fixed costs in the management of trade transactions. If these fixed costs are low, it
is unlikely that regional economies of scale will be large
enough to justify complex regional cooperation mechanisms. Customs reform projects have been shown to be
sustainable at the country level (Moïsé 2005), but when
fixed costs are important, it may be more cost-effective to
share them regionally rather than incur them alone. It is
then important to identify where the fixed costs lie.
For Finland, Norway, and Sweden, a motivation for
entering into cross-border cooperation agreements (starting in 1960) was division of labor; that is, sharing of the
cost of managing the 1,630-kilometer-long border between
Norway and Sweden and the 739-kilometer-long border
between Norway and Finland.10 Another indication that
small administrations may not be able to afford all the
material and infrastructure necessary is seen in the current
WTO negotiations; several members have called on “small,
vulnerable economies” to undertake a regional approach
toward implementing certain expected WTO commitments that will require capacity building and have made a
specific submission regarding regional trade facilitation
enquiry points.11
Standards and backbone services. Beyond customs operations, there are perhaps more acute problems in the implementation of standards. Many developing countries are too
small to offer the full range of conformity assessment for
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standards, partly because of problems with access to accreditation. Small countries should thus benefit from regional
integration (World Bank 2005).
Setting up regional certification and accreditation bodies, or opening regional markets for such bodies, could be
a way to provide cheaper and better testing, building on
scale economies and comparative advantage. Regional
approaches can make sense for countries facing serious
shortages in technical skills, which can be an issue for modern trade facilitation techniques.12 For instance, Cambodia,
the Lao People’s Democratic Republic, and Vietnam are all
deficient in standards infrastructure, and lack of certification
and accreditation is a common problem (Haddad 2008).
Once again, solutions to national constraints are not
necessarily regional; the opening of certification and
accreditation markets to international companies may be
enough to remedy the absence of national providers of
such services. In some instances, however, market openness
may not be enough, and access to regional providers
(implying open access to testing and certification in neighboring countries and perhaps some form of formal
arrangement) might be needed.
Another sector in which size can be an important constraint is the backbone services that are crucial to trade
transactions: finance and insurance, transport and logistics, handling, measurement services, and communication
services. The supply of these services for trade transactions
can require a scale of production that extends beyond
national borders.13 Insurance and financial services (letters
of credit, guarantees, insurance, and the like) constitute key
inputs for the capacity to trade internationally. National
operators in developing countries may not be able to provide these services, or only at noncompetitive prices.
According to the European Bank for Reconstruction
and Development (EBRD 2003), national banking systems
do not pool enough capital to underwrite trade transactions.14 Small firms often lack access to the financial guarantees for payments that would allow them to export.15
Fixed costs and geographic factors confer natural
monopoly characteristics on some modes of transport,
particularly rail and maritime at the national level, that can
be mitigated or even eliminated in a broader regional setting. For instance, regional transport hubs help realize
economies of scale and create extra competition.16 For
freight transport, the emergence of multimodal hubs, generally located near important existing air, sea, or rail infrastructure, generates important economies of scale, through
higher utilization of infrastructure, as well as efficiency
gains (compared with point-to-point routes) through
competition between modes of transport (Müller-Jentsch
2003). Transport hubs depend as much, and probably
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more, on the liberalization of regional transport services
(through, e.g., relaxation of cabotage restrictions or expansion of air traffic rights) than on the availability of infrastructure. Indeed, transport hubs tend to be geographically
mobile, suggesting the secondary importance of infrastructure as a determinant of their location.
Regional Cross-Border Externalities
Regional agreements can serve as a policy coordination
mechanism to help prevent individual countries from
adopting national strategies that fall short of optimal
global outcomes. Lack of coordination is in some instances
linked to externality problems—problems that affect the
welfare of individual countries but cannot be handled by
these countries alone. Although the distinction between
positive and negative externalities is not really important
from a strict analytical point of view, it may be useful from
a policy viewpoint because each may raise different implementation challenges. Positive (or negative) externalities
arise when actions by one or more countries create benefits
(impose costs) that are not taken into account in the decision to perform that action. In other words, the private cost
to the country that originates the action does not equal its
social cost.
Negative externalities. Countries that carry on transit
trade can be tempted to use trade-restricting policies such
as setting revenue-maximizing fees for transit, imposing
compulsory transit routes and checkpoints, limiting access
to foreign transporters, or requiring securitized convoys.
Fees and requirements may exceed the cost of the services
provided (use of roads, provision of security, and so on) or
go beyond the measures strictly necessary for secure transit.17 In the worst cases, the motives behind these policies
are protectionist; often, countries simply fail to consider
the negative externalities imposed on neighbors.18 The risk
of negative spillovers is particularly important when alternative transit routes are few, as is frequently the case in
Africa.19 Domestic transport infrastructure constraints
often have regional implications, justifying, from an economic perspective, regional ports or airport hubs. Landlocked countries depend on the quality of their neighbors’
infrastructure.
To illustrate, Uganda’s most important transport and
trade facilitation issues are outside the country’s direct control (Uganda 2006). Tanzania and Kenya, its coastal neighbors, offer poor trade facilitation—the Kenyan port of
Mombasa, which handles 95 percent of Uganda’s external
trade traffic, is congested; transit bond regimes are financially burdensome; and rail transit does not offer a competitive alternative to poor road transport and expensive
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pipeline transport.20 As Schiff and Winters (2002) note,
this type of externality is often asymmetric: landlocked
countries stand to gain a great deal from better transit, but
the benefits for the coastal partner (i.e., improved access to
the internal market) are much smaller. In practice, landlocked countries have not gained much from participation
in regional trade agreements, probably because important
trade obstacles have persisted (Yang and Gupta 2005).
Standards and phytosanitary (SPS) measures provide a
further example of possible market failure. As was discussed earlier, weak or absent enforcement of SPS in one
country can mean that negative consequences spill over to
neighbors.
Positive externalities. Like the elimination of negative
externalities, the creation of positive externalities such as
network effects may justify regional intervention. Transport, electronic, and other information networks play an
increasingly important role in trade facilitation reform. We
distinguish here between two main forms of positive externalities: the establishment of shared facilities, and the creation of networks.
There are benefits for neighboring countries in joining
existing networks rather than developing their own systems or multiplying bilateral channels of communication
and information exchange. Southern African countries, for
example, are planning to exchange electronic information
on transit cargo on the basis of a system called Asycuda++.
(Mozambique, however, has a proprietary system that is
incompatible with its neighbors’ software; see Mozambique
2004.) At the heart of network externalities lie the notions
of adoption of common standards for operation and
interoperability. By joining networks, countries may gain
access to several markets while having to pay the cost of
plugging into this network only once. This is a consideration in favor of adopting international standards, which
will be accepted by all other countries belonging to the
same network of standards.
The adoption of standards for border procedures may
lead to regional practices that differ from internationally
accepted norms. A good practice therefore is to base
regional standards on international ones. Europe is pushing for the use of the single administrative document
(SAD), but the SAD itself is based on an internationally
accepted standard, the UN layout key. There is a solidly
established culture of international customs and product
standards that provides strong incentives for adopting
these in regional trade agreements.
The European Union has developed several regional
networks facilitating trade: the New Computerized Transit
System (NCTS) for electronic transmissions, the Galileo
satellite system for global navigation (GALILEO), and the

Trans-European Networks on Transport. Similar aspirations are seen in trade action plans in developing countries,
such as Uganda’s recent Diagnostic Trade Integration
Study (DTIS), which emphasizes the use of electronic data
interchange (EDI) at the regional level; the development of
a regional cargo-tracking system; and the interconnection
of the East African Community’s customs electronic systems (Uganda 2006). Transport hubs, mentioned above,
also create positive externalities, such as access to multimodal transport platforms.
Positive externalities—beyond the realization of
economies of scale—also arise from the provision of international finance and insurance. International provision of
such services offers the possibility of mutualizing risks
across a region and contributes to positive network effects,
such as linking banks that do not usually do business with
each other and diffusing skills through the network. The
principle of mutualization is applicable to other traderelated financial instruments that are specifically relevant to
trade facilitation and transit, such as guarantees for payment of taxes and insurance. COMESA, for example, plans
to set up a regional transit bond scheme. Regional guarantees (to secure the payment of duty and taxes) can address
the failure of national organizations to set up such systems.
In Uganda, the cost of customs bonds is estimated to add up
to 4 percent to import and export costs, and one recommendation of the Integrated Framework diagnostic study is
to use a regional approach to reduce the incidence of these
costs (Uganda 2006). Arvis (2005) argues that the lack of a
regional customs guarantee explains why transit initiatives
in developing countries to replicate the success of the TIR
transit system have failed so far (see also Arvis 2010 for a
detailed discussion of transit systems and the TIR).21
Systemic Effects of Regional Trade Facilitation
Trade facilitation is not an end in itself; rather, it is a means
of fostering regional integration, and it can play a critical
complementary role in regional integration strategies.
Trade facilitation as complementary to regional integration. PTAs create a potential loophole for tax evasion if
producers and products outside the preferential agreement
are able to take advantage of the exemption regime. It is
therefore in the nature of PTAs to include provisions
related to customs implementation and cooperation. First,
regional PTAs require the establishment of a specific
customs regime for the processing of goods benefiting
from the preferential treatment. This requires, among
other things, the provision of additional information and
documentation by traders and additional verification work
by customs. The most prominent implementation feature
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of regional trade agreements is seen in the criteria set out
in rules of origin.22 Second, enforcement of customs control
at border is likely to become stricter as the trade tax base is
reduced by the liberalization and because of the need to
combat the incentives for tax evasion.
Paradoxically, PTAs may complicate rather than facilitate
trade, in that they create additional administrative requirements for exporters who wish to benefit from the preferential regime. The costs of compliance are nontrivial and
could amount to a significant share of trade. For instance,
the compliance costs of rules of origin were estimated at
around 2 percent of trade value for the North American
Free Trade Agreement (NAFTA) and 6.8 percent for the EU
(Cadot et al. 2006).
It could be argued that in the more complex environment of regional trade, PTAs create incentives for more
efficient enforcement of customs procedures. To maximize market access, the authorities of the exporting
country have an incentive to help the importing country
manage its border controls efficiently. This can include
mutual assistance in investigations and exchange of
information.
The existence of complementarities between regional
integration and trade facilitation is even more evident
when a broader view of trade facilitation is taken. The narrow focus on border management enforcement was the
main approach adopted in the older generation of PTAs
(Moïsé 2005). Modern PTAs go beyond the promotion of
intraregional trade; they are intended to further trade liberalization in general.
Interplay between regional and multilateral trade facilitation. Two concerns about PTAs are whether they are welfare enhancing and whether they represent a natural path
toward broader liberalization. In both cases, the gold standard is multilateral liberalization. What is the role of
regional trade facilitation provisions in the broader trade
liberalization context? To what extent do regional trade
facilitation provisions discriminate against third parties?
Do they contribute to the “spaghetti bowl” problem?
As noted earlier, trade facilitation provisions in PTAs are
likely to be nondiscriminatory, and any reform undertaken
in the context of a specific agreement would be expected to
benefit the rest of the world. The nondiscriminatory aspect
of trade facilitation is apparent in the language of most
agreements, which generally outline universal reforms. In
any case, many dimensions of trade facilitation are, in the
terminology of public goods, nonexcludable: for instance,
once simplification or transparency is achieved, it does not
make sense (and may not be feasible, in most cases) to
exclude other countries from benefiting from it. Similarly,
the improvement of border agencies’ equipment through
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information technology yields benefits for all traders. In
theory, it is always possible to manage access to such facilities, by, for example, charging different access fees, but in
practice, this not done—it is probably pointless and may
run afoul of WTO disciplines.
Some modern techniques of trade facilitation rely on
special and differential treatment for specific categories of
traders. This is particularly the case in the areas of risk
management and authorized trader approaches to border
management. Security is a growing concern in international trade, and PTAs may be used to set up specific
regimes not accessible to all traders. Recent PTAs negotiated by the United States, for instance, contain obligations
for more favorable treatment of express shipments, especially with respect to expedited clearance times. These
measures bear a distinct risk of creating some form of discrimination that excludes countries or traders that do not
have the capacity or possess the correct criteria to access
these simplified regimes. In particular, it may be difficult
for companies in developing countries to receive preferred
trader status.
Although efforts to further simplify and speed border
crossing should be encouraged, when special regimes are
required, there is a need to be careful about the implications of creating incentives for rent seeking and for exclusion of certain operators. In the specific case of developing
countries, firms may have more problems in complying
with the requirements of authorized traders because their
shipments are less regular or because they cannot put
together the documentation necessary for accreditation.
Similarly, risk management profiles may single out shipments from particular origins or in certain industries in a
way that may be detrimental for countries exporting these
goods. Parties to a PTA could also discriminate against
third parties by granting preferential access to their most
efficient screening facilities to PTA members. In fact, however, there is little evidence in existing PTAs of preferential
treatment in trade facilitation.
On balance, it appears that trade facilitation provisions
in PTAs are likely to impart additional momentum to
reform and to benefit not only the PTA members but other
traders, as well. In some dimensions of trade facilitation,
nevertheless, discrimination remains a distinct possibility.
For example, certain features of trade facilitation regimes
could discriminate by type of operator or source of trade
and thus undermine broader regional or multilateral liberalization. There seems, however, to be no evidence of this
happening on a large scale now. Regional trade facilitation
provisions therefore do not seem to pose a risk of undermining multilateral efforts, and PTAs could, indeed, complement the multilateral process.
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Balancing the Benefits and the Costs of Implementation
The costs associated with trade facilitation reforms and projects are not confined to the costs of regional infrastructure
(which are not intrinsically different from those in a nonregional setting) but also include the cost of regional coordination. The discussion focuses on the latter.
Regional coordination is not cost free. Anecdotal evidence suggests that the transaction costs of coordination
rise sharply with the number of countries participating in a
PTA. A review of transit corridors (Arnold 2006), for
instance, finds that corridor management in large regional
agreements has been difficult to achieve and has sometimes
led to more cumbersome rules, compared with (probably
more nimble) cooperation agreements and bilateral trade
agreements. For trade facilitation, there may be many
stakeholders involved, as well as numerous agencies on
each side of the border that may need to be coordinated.
The heterogeneity of national interests is often an additional complicating factor. Border controls pursue multiple
objectives—collecting revenues, guaranteeing the security
of the home territory, protecting consumers, and, of
course, facilitating trade. The nature of these objectives and
the priority accorded them varies by country.
Some types of coordinated trade reform might make it
more difficult to accommodate such particularities.23 For
instance, adoption of a strong harmonization rule in relation to customs information systems might bind all participating countries to use identical technology, leaving less
space for adaptation to individual circumstances.
Finally, and linked to all these points, some forms of
coordination can limit regulatory innovation at the country level. Given the changing business and economic context within which international trade transactions take
place, it is by no means clear that what looks like an optimal regulation today will necessarily be seen as such in five
years’ time.24 Governments can change national regulations relatively easily in the light of new circumstances, but
the same is not true of regional or multilateral rules: consensus among all parties is usually required. International
coordination of reforms can therefore run the risk of introducing too much rigidity and regulatory “stickiness.” This
would reduce the overall amount of regulatory experimentation and could retard the rate of learning and discovery.
Flexible forms of regional cooperation may help lower the
costs of future renegotiations and amendments.

Delivering Regional Public Goods
The existence of externalities points to the need to coordinate actions and ensure the delivery of public goods.

Regional cooperation yields mutual (“social”) benefits that
exceed the individual (“private”) benefits that countries
would derive by acting alone. Even in the rare cases in
which a given country would not benefit or would lose
from the cooperative action, it should be possible to compensate that country with part of the extra benefits generated by solving the externality problem. There are, however, situations in which this may not be possible—for
example, where there are important transaction costs, as
mentioned above, or where information is imperfect and
countries may not fully realize the size of the gains from
trade facilitation or may not be able to agree on the exact
scope of reform to be carried out jointly.
Going some way toward solving the imperfect information problem are simple measures that may sow the seeds
of future cooperation through generation and exchange of
information. Such measures include raising awareness
among groups of stakeholders to strengthen coalitions of
reformers; creating formal or informal regional bodies
(e.g., expert committees for government officials; regional
trade associations) where stakeholders can meet and
exchange ideas; and supporting research and analysis of
issues to inform policy makers.
The nature of cooperation will be dictated by the type of
regional trade facilitation policy needed. Depending on the
type of policy, each participating country’s level of contribution will differ. The first and most common way of producing a regional good is by the summation of countries’
efforts: each country needs to contribute a similar amount
to the joint effort. A regional agreement to harmonize border procedures and adopt common documentation is an
example. The more countries that engage in harmonizing,
the higher will be the benefits for the entire region because
of the resulting access to a broader overall market. A variation of this situation is when countries’ contribution levels
are different. Facilities for which economies of scale are
important, such as regional guarantees or testing laboratories, also need contributions from all countries in the
region, but these may be uneven, related to the capacity of
each country to contribute.
A second type of regional public good is produced by
tackling the failures arising from the “weakest link.” The
inability of one country to adopt trade facilitation measures may have negative spillovers on neighbors, which then
have an interest in assisting their weaker neighbor to
upgrade its capacity. An example is the enforcement of
rules of origin and other customs regulations in a regional
PTA. Traders will rapidly “port-shop” to determine which
customs authorities are the more lenient and whether this
leniency justifies the added cost of rerouting goods
through a specific border. Even relatively small differences

Trade Facilitation

in the level of implementation can create sizable losses for
the region in the form of forgone tax revenue, lowered
standards, and increased threats to health or security. Even
worse, when border tax revenues are an important source
of government revenue, there may be an incentive to practice beggar-my-neighbor tactics by attracting imports from
partner countries in a PTA.
Finally, some public goods important for regional facilitation do not need to be supplied by each country; gateways such as ports, pipelines, and airport hubs can be used
by all countries in the region but are not needed in each
country. This does not have to be major infrastructure—
specific equipment may also be shared among a group of
countries. In such cases the challenge is for countries to
agree not to duplicate efforts and instead to concentrate on
a best-shot effort.
In summary, the promotion of regional trade facilitation requires a careful analysis of the types of regional
efforts that are needed. The PTA provisions will need to
reflect the various forms of cooperation that are required
to supply the regional public goods. In some instances,
coordination of policies will have to be the prime objective;
in other circumstances, implementation will have to be
carried out in only a subset of countries; and in still others,
countries will have to make tangible contributions involving cross-border transfers of expertise, and funds will have
to be designated. Finally, for some regional efforts, all of
the above actions will be needed.
Institutional Arrangements for Facilitation
of Regional Trade
The question of regional public goods raises implicitly the
question of what institutional format would be best suited
for delivering them. In fact, there is a varied array of
regional institutional arrangements designed to tackle
trade facilitation problems.
Bilateral cooperation agreements in the fields of customs, standards, and transit are common. These agreements aim primarily at improving specific areas of
enforcement and generally have narrow objectives. Some
recent agreements push new forms of cooperation. For
instance, the United States and China have an agreement
permitting U.S. officers stationed in China to perform
inspections related to standards. This concept is similar to
that of the container security initiative, under which U.S.
customs officers are stationed in participating ports. In the
case of the EU, customs cooperation agreements seem to
be confined to those between large trading partners and
developed or emerging partners, and their aim is essentially to develop advanced forms of cooperation.

337

Transit corridor agreements are ad hoc regional agreements that have the single objective of managing international trade corridors. They take very different forms, and,
as shown in Arnold (2006), no single model prevails. The
corridor arrangements are very much works in progress
and have been influenced by the problems they were meant
to address. In particular, the role of governments in corridor arrangements varies greatly, from that of sole parties to
being only one actor. The active involvement of the private
sector is an interesting feature of such arrangements.
A distinction can be made between shallow and deep
PTAs. The former contain only very limited provisions
related to customs enforcement of preferences, whereas the
latter tend to increasingly include extensive trade facilitation provisions. The big differences between them and ad
hoc cooperation agreements are that in deep PTAs other
sectors are liberalized in parallel and the institutions
behind the PTA tend to be more complex—providing, for
example, for dispute settlement—and to be closer to political decision centers.
Customs unions enable a more advanced form of trade
facilitation cooperation. The fundamental tenet of a customs union is the uniformity of the external tariff. This has
implications for customs management: the quality of border enforcement has to be identical across the customs
union to ensure that the weaknesses of one party do not
undermine the tax collections of others (through the diversion of imports to the border where enforcement is the
least stringent) or hinder the fulfillment of other border
control objectives, since not all countries in the union may
be concerned about the same issues.
Finally, there are single common markets, such as the
EU. Although the experience of the EU is far removed from
some of the preoccupations of developing countries, it
shows that even in the context of a common market, where
internal borders are dismantled, the management of external borders remains challenging, and the integration of border procedures is accompanied by significant reforms.
We next examine in more detail two forms of regional
arrangements that are most relevant for regional trade
facilitation reform: transit corridors and PTAs.
Transit Corridors
Access to global trade is an important development challenge, both for individual countries and for neighbors
wishing to access their markets. This challenge is especially
important for landlocked countries and land-based crossing of borders. Experience shows that trade facilitation
projects and reforms are complex to design and carry out
and that they are not always successful because they require
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the implementation of a wide range of consistent measures
in several sectors and countries.
According to Arnold (2006), the source for much of the
information in this section,
So far, one of the most effective approaches is to focus on
trade corridors. Indeed, one salient feature of overland
trade, since the most ancient times, is its organization
along linear corridors. The trade corridor is the natural
entity to identify problems, bring together policy-makers
and stakeholders, and implement concrete facilitation
measures or investment. Corridors also bring together
national reforms and regional policies. (Arnold 2006, vii)

Although transit corridors are generally relatively well
defined geographically, there is no standard for their operations in practice or for institutional and regulatory
arrangements. Different modes of transport may be
involved, and the number of routes can vary. Institutional
arrangements for corridors range from very informal
arrangements, to official government management, to government bilateral agreements and sophisticated institutions and decision-making processes.
The scope of corridor management covers trade and
transit agreements, infrastructure and facilities, transport
and logistics services, standards, regulations and procedures, security, and overall performance of the corridor
(table 15.1). Participants in transit corridors thus represent
many different sectors, and the interface between the public and private sectors is particularly important.
The management of transit corridors is a relatively complex affair that requires three key ingredients: legal arrangements, the provision of physical infrastructure, and the
operationalization of the transit itself. Legal arrangements

include the signing of international agreements and the
establishment of the regulatory framework necessary for
the provision of transport and logistics services across borders (see box 15.4). Provision of infrastructure concerns
the physical facilities that make up the corridor—mainly,
transport and border infrastructure. Operationalization
includes the maintenance of the physical infrastructure,
the monitoring of corridor operations, and stakeholder
management.
These components can be delivered by various institutional structures, separately or together. In southern Africa,
some corridor management structures are public-private
partnerships and others are entirely government driven.
Adzibgey, Kunaka, and Mitiku (2007) point out the variety
of legal instruments employed in Africa: treaties (Northern
Corridor), multilateral agreements (Central Corridor),
memoranda of understanding (Trans-Kalahari), constitution (Dar es Salaam), and company registration (Maputo;
Trans-Kalahari). The diversity of international corridor
arrangements is interesting in that it seems to mirror the
various degrees of formality in the levels of international
cooperation. It would seem that a memorandum of understanding does not carry the same legal weight as a constitution. Formality can, however, come at a cost, as Adzibgey,
Kunaka, and Mitiku (2007) note: the constitution of the
Dar es Salaam corridor had not yet been signed by Zambia
at the time of their writing. In some instances, there is no
management structure at all.25
Recent studies of transit corridors have insisted on the
central and important role of the private sector, whose
dynamism has been seen as crucial for pushing important
changes (Arnold 2006; Adzibgey, Kunaka, and Mitiku 2007;
Arvis, Raballand, and Marteau 2010).

Table 15.1. Functions of Selected Corridors
Corridor
ASEAN
Asian Highway
Canada–Mexico (NAFTA)
ECOWAS
GMS Corridors
Maputo
Mercosur
Northern Corridor
Pan-American
SAARC Corridors
TEN
TRACECA
Trans-Kalahari

Functions
Trade and transit agreements; standards and procedures
Trade and transit agreements; infrastructure and facilities; standards and procedures
Infrastructure and facilities
Trade and transit agreements; standards and procedures
Trade and transit agreements; standards and procedures
Infrastructure and facilities; transport and logistics services; overall performance
Trade and transit agreements; standards and procedures
Infrastructure and facilities; transport and logistics services; overall performance
Infrastructure and facilities
Infrastructure and facilities
Trade and transit agreements; infrastructure and facilities; standards and procedures
Trade and transit agreements; infrastructure and facilities; standards and procedures
Standards and procedures; overall performance

Source: Arnold 2006.
Note: ASEAN, Association of Southeast Asian Nations; ECOWAS, Economic Community of West African States; GMS, Greater Mekong Subregions; Mercosur,
Southern Cone Common Market (Mercado Común del Sur); NAFTA, North American Free Trade Agreement; SAARC, South Asian Association for Regional
Cooperation; TEN, Trans-European Networks; TRACECA, Transport Corridor Europe-Caucasus-Asia.
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Box 15.4. Mercosur’s Transit and Cross-Border
Transport Agreement
An agreement among the countries of the Southern Cone
Common Market (Mercosur, Mercado Común del Sur) in
Latin America has introduced a uniform legal regime for
international transport by authorized transport companies.
It provides for the development of an international
transport document, sets up a customs regime modeled
after Europe’s TIR Convention (although it is not as
complete because it lacks a guarantee mechanism), and
binds the participants to implement an international thirdparty liability scheme. The agreement provides for
standards regarding carrier responsibility for lost, damaged,
and delayed goods. Among the general provisions is the
opening of transport markets. According to the agreement,
Each contracting Party undertakes to give, on the
basis of reciprocity, national treatment to the
transport companies authorized by other Parties to
carry out international transport under the terms of
the Agreement. Such transport companies from
other countries can also be given exemption from
domestic taxes duties and rates on a reciprocal basis.
The agreement contains provisions that apply to both
bilateral and transit road transport and that provide for
reciprocity in the allocation of passenger and goods traffic
between the parties. It also distinguishes between goods
carried on own account and those carried by third parties.
Finally, it allows for temporary use of the vehicles of third
countries by an authorized transport company.
Source: Arnold 2006.

A basic function of transit corridor management is to
provide a large amount of coordination, and an essential
dimension of that coordination is with neighboring countries. Another dimension is international advocacy,
through regional groupings and associations of stakeholders. Finally, regional cooperation is required for joint
efforts—the provision of common facilities, but also transfers of resources across countries to ensure better operation of transit.
In most corridors, the regional coordination function is
likely to be essential for the delivery of legal, physical, and
operational inputs into the management of the transit corridor. Where it matters most is in the legal and regulatory
aspects, as the effectiveness of transit corridors depends on
trade and transit agreements between the countries participating in the corridor. The scope of such agreements
should be large. The list here is inspired by Arnold (2006):
Interconnection; removal of transit bottlenecks. Many
actions, such as the elimination of unnecessary administrative requirements for transit, can be taken by governments
alone, but in some instances, joint efforts may be
required—for example, in establishing joint border posts
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or relocating border functions (when, for instance, customs officials are located in the ports of trading partners).
Simplification and harmonization of border and clearance
procedures. Many actions can be carried out by governments
unilaterally—including simplification of documentation
requirements and adoption of modern border management
techniques—but coordination of border operations can go
a long way toward improving transit. Cooperative activities
may include the adoption of common standards for documentation; transit agreements; cooperation agreements
between border agencies on mutual assistance, exchange of
data, and joint expert groups; and joint border posts and
synchronization of border operations.
Interoperability through adoption of processes that enable
transporters to operate across borders. The principles are
similar to those of border cooperation. Governments must
agree on common sets of standards for transport that avoid
transshipment of cargo from one operator to another. In
some instances, international and regional standards
already exist. Certification that standards are being met
is also necessary; here, the greatest challenges concern
trucks and inland and coastal shipping, the standards for
which are often determined by local bodies without any
mutual recognition of neighboring countries’ ability to
certify such standards.
Promotion of market access, private sector participation, and
competition. Transport services and ancillary services such as
logistics, customs broking, freight forwarding, trade finance,
and insurance are not always able to compete in foreign markets. Air and maritime transport are particularly subject to
restrictions on the operations of foreign operators in domestic transport. Some countries mandate the use of national
customs brokers and freight forwarders. The rationale is
often the poor quality of documentation submission by
traders, but the requirement ends up creating inefficiencies—
and rents for local operators. Although in these situations,
multilateral reform (services liberalization) or unilateral
reform (elimination of monopolies and regulatory rents)
would seem more appropriate, regional competition may be
a step toward more cost-effective services if trade partners
possess services industries that can provide effective competition. Allowing the private sector to operate transport infrastructure, or even some border management functions, may
be a way of introducing modern, efficient management.
Extension of cost-effective and efficient guarantees against
liabilities. Air and maritime transport tend to have access
to regional or worldwide guarantees, but road transport
often has to be insured by local suppliers in each country of
transit. Regional insurance systems are one solution.
Another type of liability is that arising from nonpayment
of customs duties and taxes.
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Improvement of corridor capacity. Gateways, roads, and
border crossings require important infrastructure for transit. A hurdle to investment is that border crossings for transit may be located in remote regions that receive low priority in government funding, as is the case with the
Pan-American Highway and border crossings to landlocked countries in Africa (Arnold 2006). In Asia, the
Greater Sub-Mekong Region has been established partly to
provide for joint regional infrastructure in transport and
telecommunications (Brooks 2008).
Institutional Arrangements in PTAs
PTAs represent one of the fastest developing forms of
regional cooperation and incorporate more and more provisions, in particular in regulatory areas (Horn, Mavroidis,
and Sapir 2010). PTAs have so far not led to much trade
facilitation reform (Moïsé 2005), but they are able to perform several functions that may be necessary for regional
trade facilitation. We mentioned earlier the importance of
coordination and transfer of resources—both functions
that PTAs could assume. In addition, the newer PTAs offer
prospects for reform beyond the WTO agenda, they incorporate possible institutional mechanisms for assisting with
implementation, and they gather under one umbrella disciplines that can complement and reinforce each other.
Deep integration agreements offer the possibility of
pursuing comprehensive trade facilitation, involving
reforms in several sectors of the economy that can be
incorporated into the new generations of PTAs. These
agreements afford the opportunity to deal with sectors that
are not well covered multilaterally, while providing efficient enforcement mechanisms. The wider remit of PTAs
compared with multilateral approaches is reflected in the
definitions reviewed in box 15.1, which are much broader
for regional agreements than at the multilateral level. A
good illustration is the adoption of flexible and harmonized policies on visas and the opening of services—
dimensions that are usually out of reach of a multilateral
agreement but that can be part of regional discussions.
(The Economic Community of West African States
[ECOWAS], for instance, has suppressed visas between
member countries.) The political economy of PTAs makes
dealing with migration issues easier because countries can
exchange commitments on movements of natural persons—
something not possible in the General Agreement on Trade
in Services (GATS).26
By tackling many dimensions of trade facilitation, PTAs
may be able to exploit natural complementarities between
the different elements of trade facilitation reform.27 A particular challenge for reform is to get all the agencies

involved in border control to work toward a common
objective of facilitating trade. Coverage in the same trade
agreement of the policy areas implemented by these agencies (such as SPS measures and standards) could provide a
useful venue for agreeing to common aims linking these
policies, and the specific political-economy incentive
behind each set of policies may be superseded by the overarching objective of the PTA itself.
Conceivably, all the facets of trade facilitation reform
could be included in specifically designed cooperation
agreements on, for instance, customs cooperation or transit. PTAs, however, generally offer scope for covering a wide
spectrum of policies across which various concessions,
including noneconomic ones, could be traded off (Devlin
and Estevadeordal 2004). Although this broadening does
increase the complexity of negotiations, PTAs can guarantee better commitments. In theory, any attempt to deny a
trade facilitation concession by imposing other trade barriers (e.g., tariffs) should be more difficult because use of
these measures is regulated by the agreement. By the same
token, enforcement of trade facilitation measures will be
guaranteed by the possibility that partners will withdraw
other concessions.
PTAs are not infrequently complemented by resource
sharing and redistribution mechanisms among partner
countries, which may include financial and technical assistance. Trade facilitation reforms can be demanding, in both
expertise and material. Regional efforts offer, in addition to
other support, the possibility of benchmarking (as, for
example, in the regional program for Trade and Transport
Facilitation in Southeastern Europe; see De Wulf and Sokol
2005) and the sharing of good practice. The EU devotes
considerable money and effort to assisting neighbor countries with which it has association agreements (OECD
2006). Similarly, APEC has developed a program of technical assistance under which members have drawn up both
collective and individual country assistance plans, covering
16 subject areas.28 Most of these plans are carried out individually by the countries. Participation is voluntary but is
conducted in coordination with other APEC members, and
closely related objectives are pursued in this way. Progress
is monitored at the APEC level. Several funds financed by
individual country members, such as Japan’s Trade and
Investment Liberalization Fund (TILF), provide limited
support to members.
Regional capacity building also takes place in SouthSouth agreements such as COMESA. The South African
Revenue Service (SARS) provides direct technical assistance
to regional trade partners. In particular, when the provision
of better trade facilitation at the regional level is impaired
by the some members’ lack of capacity, with implications
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for the regional system, a regional group can assist the delivery of joint assistance by acting as a coordination mechanism and sharing the costs among members. Even in the
absence of redistribution arrangements, PTAs potentially
create beneficial access to external financial resources by
increasing the credibility of the regional group in offering
loan collateral and enhancing its ability to do so (Devlin
and Estevadeordal 2004).
PTAs act as trust-building mechanisms, promoting
interactions between officials and exchange of information
(Schiff and Winters 1998). Trust is a vital aspect of trade
facilitation cooperation, as it helps mitigate risk through
increased confidence in shared information and systems.
It thus contributes to reduction of physical constraints on
the transport of goods in the form of, for example, inspections, or requirements to adhere to compulsory routes.
PTAs have a good track record in enabling trust building across partner countries’ administrations, but attempts
to involve businesses through such means as public-private
partnerships have been much less successful. For instance,
the European Union has had mixed success with its efforts
to build ambitious public-private partnerships in the context of its European transport network policy.29
Customs cooperation committees are often established in
PTAs to discuss enforcement issues and to help defuse disputes (World Bank 2005, 89). More informal expert groups
have also been established in a regional integration context,
such as the EU Florence process on infrastructure, which has
been influential in promoting reform (Rufin 2004).
Regional trade integration implies the building of
regional institutions that can promote certain policies on
behalf of its members. PTAs offer a cost-saving institutional
architecture (Devlin and Estevadeordal 2004; Sandler 2006)
through which the demand for regional public goods can be
more easily aggregated. Both the redistributive mechanisms
discussed above and the cooperation mechanisms established through PTAs contribute to the delivery of public
goods by limiting free riding and helping to improve capacity. It is also often thought that regional institutions are better placed to advance international harmonization agendas
(World Bank 2005). Finally, the pooling of scarce resources
can make regional institutions more efficient.
Trade Facilitation Provisions in PTAs
Trade facilitation provisions are relatively new elements in
PTAs, but they are expanding rapidly. Several existing
agreements involve major trading nations and contain
sophisticated commitments.
How expansive trade facilitation measures in PTAs are is
difficult to gauge, as it depends on the definition of what
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constitutes such measures. For instance, Bin (2008), looking at Southeast Asia and using a broad definition that
includes standards and technical regulations, as well as customs cooperation (now a staple of most regional trade
agreements), finds 34 agreements, out of a total of 134, that
contain trade facilitation measures. Wille and Redden
(2007) review some of the same agreements, employing a
definition closer to what is being negotiated under the
WTO, with more of a focus on customs operations.
Examples of agreements containing advanced provisions about border clearance and facilitation of trade are
now relatively plentiful and can be found not only in PTAs
in which the EU and the United States take part but also in
agreements involving Japan and Southeast Asian countries
and in several South-South agreements—the South Asian
Free Trade Area (SAFTA), COMESA, and the Malaysia–
Pakistan ECA.
EU Agreements
It is only recently that the EU has included more ambitious
trade facilitation provisions in its agreements. Before that,
trade facilitation–related measures were found only in the
framework of customs cooperation (Fasan 2004), which
really had to do with enforcing trade rules. Since the conclusion of the association agreements with Mediterranean
countries, provisions on trade facilitation have been
expanded, but only in the agreements with Chile (2002)
and Mexico (2000) were comprehensive and more ambitious objectives set. After a short moratorium on the negotiation of preferential agreements, a new generation of
agreements is under way that includes the economic partnership agreements with African, Caribbean, and Pacific
(ACP) countries. The EPAs completed so far include large
trade facilitation chapters.
The agreement with Chile is the first of its type to mention specifically modern and ambitious trade facilitation
measures. Publication on the Internet, advance rulings, the
single window, right of appeal, use of risk management
techniques, simplification of formalities, including the use
of the European single administrative document (SAD),
automation, and mechanisms of cooperation are mentioned in the agreement.
The EPA agreements that have been signed also have a
broad scope, although they contain variations that may
have resulted from the negotiation process. Stevens et al.
(2008) note that levels of ambition on some provisions
vary somewhat across EPA agreements that have been
negotiated or are under negotiation. For example, some
EPAs, such as those with the Caribbean Forum of African,
Caribbean, and Pacific (ACP) States (CARIFORUM) and
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Pacific ACP countries, contain provisions for the use of the
single administrative document; others do not. The latter
include the agreements with the Economic and Monetary
Community of Central Africa (CEMAC, Communauté
Économique et Monétaire de l’Afrique Centrale), with
SADC, and with Côte d’Ivoire and Ghana.30 This difference
occurs even though the backbone structure of the agreements remains the same. The reason remains unclear: does
it reflect a unilateral evolution in the EU position, particular aspects that needed more emphasis because of specific
characteristics of the partner country (including its level of
development), or a truly negotiated outcome?
Several general remarks can be made about the EU
agreements. First, the PTAs reflect the general ambitions of
the EU in the WTO trade facilitation negotiations. The EU
is among those WTO members that broadly support the
current agenda of negotiations, with comparatively few narrow offensive interests. Its preferential trade facilitation
agenda is therefore very similar to that prevailing at the
multilateral level. The agreements also refer explicitly to
international standards and organizations, suggesting that
the EU is seeking complementarity between the different
processes. Perhaps this complementarity could be enhanced
by identifying exactly which areas need to be pursued
jointly and as a matter of priority. (This is something that
the committee established by the agreement might do.)
Second, agreements are used to help promote a
European-sanctioned vision of trade facilitation. This is
evident in the stated objective of developing common positions in international organizations, the diffusion of the
SAD standard (which is based on an international standard), and strong institutional mechanisms.
Third, advanced agreements provide for the establishment
of formal institutional mechanisms for cooperation, with
special committees on customs and trade facilitation. Such
committees have a broad remit: exchange of information,
notification, monitoring, joint development of standards
and policy positions, facilitation of the provision of technical assistance, and mutual assistance on enforcement. In
addition, for rules of origin an agreement of this kind provides a consultative forum for dispute settlement and for
amendment of the agreement’s provisions.
In recent negotiations of EPA agreements, cooperation is
becoming more coercive, with the possibility of retaliation
in case of failure to comply with administrative cooperation. The importance of cooperation mechanisms may be
linked to a fourth aspect of the agreements: in most cases,
the language of provisions remains unspecific, giving the
partner country the opportunity of choosing how to reform
its procedures and, in most cases, of defining the objective
of the reform.31 The provisions thus correspond to the

rather aspirational nature of the agreements rather than
laying down binding disciplines. This is the result of the
nature of trade facilitation measures, which tend to be
context-specific and procedural rather than easily translatable into precise and uniform legal language. It may
also reflect the newness of negotiations on trade facilitation among countries. Finally, one can question the relative absence of language relating to technical assistance, at
least in the EPA agreements, given the need for technical,
legal, and management upgrading to support trade facilitation reform.
U.S. Agreements
As with the EU agreements, recent agreements signed by the
United States have greatly extended the trade facilitation
provisions, in line with U.S. multilateral negotiating strategy.
The increased emphasis on customs procedures started
with the PTA with Australia (2003). Since then, U.S. PTAs
have followed a relatively uniform template, with both
developing and developed countries. The customs administration chapter of early agreements (e.g., with Chile and
Morocco) has been renamed “customs administration and
trade facilitation” in recent agreements, but the content has
remained substantively the same. This is indicative of an
agenda that is driven largely by the United States and less
by the trading partner. The most recent agreement, with
Peru, displays very few variations from the agreement with
CAFTA plus the Dominican Republic (CAFTA–DR).
Overall, the provisions of U.S. agreements seem slightly
more binding than comparable provisions in European
agreements. For instance, regarding the expedited release
of goods, the agreements contain disciplines about release
at point of arrival and separation of release and border
clearance. The provisions are quite specific, indicating a
desirable release time of no more than 48 hours, or 6 hours
for express shipment. Similarly, dispositions on the use of
electronic submission and computer-based systems are
more prescriptive than the EU agreements, which suggest
only cooperation.
The agreements also focus on a subset of disciplines that
are of interest to the United States. Advance rulings and
express shipment stand out. In both cases, the agreements
provide for detailed rules that are not present in non-U.S.
free trade agreements (FTAs). They also reflect current U.S.
proposals in the WTO negotiations.32
Other Agreements
The trade facilitation agenda, unlike other subjects in PTAs
such as intellectual property, is not entirely driven by the
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parallel efforts of the two hubs, Europe and the United
States. There is a strong drive to promote trade facilitation
in some countries in Asia and the Pacific. We review here
some of what we believe are the most notable agreements,
drawing largely on Wille and Redden (2007).
Asia-Pacific Economic Cooperation (APEC). In 2001
APEC adopted the Shanghai Accord, which stresses the
importance of trade facilitation. The accord endorsed the
APEC Principles on Trade Facilitation as part of a collective action plan and set a target of a 5 percent reduction in
cross-border trade transaction costs by 2006.33 A trade
facilitation action plan (TFAP) followed in 2002. A second
trade facilitation action plan (TFAP II) was agreed for the
period 2007–10, with the target of a further 5 percent
reduction in costs. The APEC Trade Facilitation Principles
encompass a broad agenda: transparency; communication
and consultation; simplification; practicability and efficiency; nondiscrimination; consistency and predictability;
harmonization, standardization, and recognition; modernization and the use of new technology; due process; and
cooperation.
Several characteristics of the APEC approach are worth
highlighting. The first is that on the implementation side,
actions are strictly voluntary, and therefore implementation has not been uniform. Wille and Redden (2007) report
that 62 percent of the TFAP was completed in 2006. It is
also unclear whether implementation was a direct consequence of APEC efforts, given the overlapping membership
of various APEC members in other agreements, including
NAFTA and ASEAN, as well as decisions to reform trade
facilitation unilaterally.
The second point is that the menu of actions listed in
the trade facilitation action plans is much more detailed
and ambitious than in EU, U.S., or other binding agreements. One measure of the ambition of the action plan is
the reference to agendas that go beyond customs to
include, for instance, services, business mobility, and security, as under the 2002 Secure Trade in the APEC Region
(STAR) initiative. Even within customs, the actions suggested are deep in nature, with detailed plans for paperless
trading, single windows, and sophisticated risk management techniques, including advance lodging of information, scanning, and simplified clearance for authorized
economic operators.
The TFAP II goes even further, exhibiting a third characteristic of APEC cooperation—the recent emphasis on
multicountry reform initiatives known as collective
actions/pathfinders. TFAP II lists the APEC single window
as the joint effort for customs procedures under which a
framework and lessons from country initiatives are to assist
individual efforts to build single windows. Another joint
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effort concerns business mobility and the extension of the
APEC business travel card scheme, which facilitates immigration procedures and eases entry for business travelers.
A fourth characteristic is the tendency to refer frequently to international and regional initiatives and standards, suggesting that the plans aim at promoting an open
liberalization agenda.
ASEAN Free Trade Agreement (AFTA). Like APEC,
AFTA is nonbinding.34 As noted by Wille and Redden
(2007), some elements of trade facilitation were present
early on in the 1992 AFTA, although they were not explicitly identified as trade facilitation. Progress on these
remained limited. The real focus on trade facilitation
started in earnest with the ASEAN Vision 2020 plan, initiated in 1997. This was followed by a number of initiatives,
the most recent of which is the Vientiane Action Programme
of 2004. Among the actions that have been undertaken, the
ASEAN single window, agreed in December 2005, is
demonstrating some vision. Yet overall, ASEAN actions are
fragmented, framed by a succession of initiatives and declarations and sometimes only aspirational. Individual countries have, however, made good progress on some fronts,
such as reforming customs procedures in the spirit of the
WCO revised Kyoto convention and standardizing information requirements (Wille and Redden 2007).
Australia–Singapore FTA. The FTA between Australia
and Singapore was signed in November 2002 and came
into force in July 2003. An interesting aspect of this agreement is that it involves two advanced nations. Trade facilitation measures are not grouped under a single heading
and are not identified as such, but several provisions of the
agreement nevertheless have trade facilitation as an aim.
These include provisions on paperless trading, risk management, and publication of information. There are also
interesting complementary provisions on business mobility and sharing of best practices.
Conclusions
There is a tendency toward greater sophistication in provisions concerning trade facilitation in regional trade
agreements. The focus remains very much on customs procedures, even if the language used sometimes seems to relate
to border agencies in general and in some rare instances is
complemented by, for example, liberalization measures in
services. Most often, provisions in PTAs remain relatively
unspecific. In particular, clear and measurable objectives are
largely absent. APEC is an exception in this respect.
The approach followed by agreements led by the United
States and the EU are closely related to these actors’ positions in the WTO negotiations. This is not necessarily a bad
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thing, as PTAs can be complementary to multilateral
efforts (although they could also be used to circumvent
these efforts). It is surprising that PTAs are not more
diverse. As outlined earlier, there are specific areas where
PTAs could serve to further trade facilitation reform, but it
is not obvious that the agreements reviewed here are focusing on this potential.
There are two paths for reaching agreement on trade
facilitation provisions in PTAs. The first is through the
classic mercantilist approach to negotiations. It would
seem that developing countries have much to gain from
improved facilitation measures and may wish to negotiate
these in exchange for concessions in other domains. This
advice, however, should be qualified by the absolute need
to ensure that any commitment on trade facilitation provisions is much more specific than is currently the case. The
second path is through reciprocal benefits arising from
cooperation. Here, the scope seems more promising for
agreements among developing countries, and probably
among geographically close trade partners. The broad precept behind such mutual cooperation is that it generates
positive externalities. Of course, these two characterizations must not be taken wholesale; trade-offs can arise in
South-South agreements (for instance, regarding transit
between landlocked and coastal countries), and cooperation can take place in North-South agreements, on such
matters as security issues and cooperation between customs authorities.
We found little evidence that existing trade facilitation
provisions contradict nondiscrimination principles. On
the contrary, PTAs often tend to reaffirm such principles
and promote international standards. In some instances,
however, PTAs are used to further specific preferred models in such areas as express shipment provisions (in U.S.
agreements) and use of European standards.
Nonbinding agreements such as APEC have gone much
further in promoting trade facilitation reform than have
binding agreements. This is partly a reflection of the head
start of APEC over many agreements in this area, but it may
also highlight some limits in using binding language when
conceiving international cooperation for trade facilitation.
Soft law has an important role to play. Trade facilitation
provisions that focus on reform on the ground, implementation, and monitoring of measurable objectives, as in
APEC, seem to deliver more effective and successful reforms.
Such agreements tend to be pragmatic, flexible, and country
specific and are generally well suited to the type of reforms
required in the context of trade facilitation.
Transit issues, a very important dimension for countries
with limited or no geographic access to main trade routes,
are rarely present in PTAs. The reason is that the PTAs with

the most advanced trade facilitation provisions involve
developed and developing countries that are distant from
each others, whereas agreements among developing countries are not deep enough to cover such aspects satisfactorily. Furthermore, many transit dimensions have been
managed outside trade agreements. Finally, cooperation on
technical assistance, although present in some agreements,
remains largely underdeveloped.

Notes
Comments from Toni Matsudaira are gratefully acknowledged.
1. For the symposium, see WTO Secretariat Background Note
G/C/W/80 Rev.1 and Symposium Report G/C/W/115.
2. Among these bodies are the Confederation of British Industry
(CBI); the International Civic Aviation Organization (ICAO); the International Maritime Organization (IMO); the International Road Transport Union (IRU); the United Nations Centre for Trade Facilitation and
Electronic Business (UNCEFACT); and the United Nations Economic
Commission for Europe (UNECE). Agreements may refer to some
of these standards; for example, the Association of Southeast Asian
Nations (ASEAN) Free Trade Area refers to the United Nations/Electronic
Data Interchange For Administration, Commerce and Transport(UN/
EDIFACT); CAFTA–DR cites the World Customs Organization (WCO)
Customs Data Model; and the EC–CARIFORUM EPA refers to the
Revised Kyoto Convention.
3. TradeMark Southern Africa website, http://www.trademarksa.org/.
4. On the substantive differences between regional trade and cooperation agreements, see Devlin and Estevadeordal (2004).
5. Communication from the Arab Republic of Egypt to the WTO
Negotiating Group on Trade Facilitation, TN/TF/W/75, November 15,
2005, http://docsonline.wto.org/.
6. World Bank (2005, 85) notes, for instance, that the cost of certifying organic nut production in Moldova for export to Germany can come
to US$18,000 per year, a not insignificant amount for firms in poor
countries.
7. Arvis, Raballand, and Marteau (2010) examine the large impact
associated with uncertainty along the supply chain because of nonharmonized regulations.
8. The Tanzanian certification and testing agency for pesticides
“charges relatively high fees to register an agro-chemical and also requires
three years of field testing. It does not recognize the testing done and registration of chemicals in neighboring countries, including Kenya. Hence,
there are a broad range of newer, more effective and safer chemicals which
do not get registered in Tanzania because of the high cost and which are
prevented from being legally imported from Kenya or other neighboring
countries. The chemical registration revenue imperative of the [testing
agency] thus appears to take precedence over a feasible solution of mutual
recognition of other (including more rigorous) testing and registration
systems” (Tanzania 2005, 97).
9. This is an important facilitating practice for customs valuation. For
a discussion, see De Wulf and Sokol (2005), ch. 8.
10. Communication by Norway to the WTO Trade Facilitation
Negotiating Group on Border Agency Cooperation, TN/TF/W/48, June 9,
2005. In 1995 Norway calculated the savings associated with the two
agreements: without them, 10 new customs offices would have had to be
opened on the Norwegian side of the border, and 100 new customs officers would have been needed. The cost would have been about US$8 million in additional investment and US$8 million in recurring annual costs
for new buildings, salaries, and so on. Businesses would have incurred an
estimated US$39 million in additional annual costs because of longer
waiting times and double stops at the border.

Trade Facilitation

11. Communication from Barbados, Fiji, Papua New Guinea, and the
Solomon Islands to the WTO Negotiating Group on Trade Facilitation,
TN/TF/W/129, July 7, 2006.
12. An essential piece of the architecture for the enforcement of technical regulations and sanitary and phytosanitary (SPS) measures in international commercial exchanges is accreditation, which offers an internationally recognized guarantee that national processes of standards
conformity assessment can be relied on. Holmes et al. (2006) offer a good
overview of the issue. In Sub-Saharan Africa there was until recently only
one accredited expert, located in South Africa, able to provide accreditation. Three additional experts, also in South Africa, have now been
trained. This confirms the view that in many developing countries, markets for accreditation and certification bodies may be too small.
13. Arvis, Raballand, and Marteau (2010) show how advanced logistics services are inhibited by lack of trade facilitation: it is often impossible, note the authors, to maintain multicountry inventories or to avoid
first clearance and then reexport to the gateway country.
14. Payment guarantee systems require less working capital than payment in advance (which is required when there is no guarantee), and thus
they help smaller agents access international trade.
15. This shortcoming has prompted EBRD and the International
Finance Corporation (IFC) to create international risk-sharing funds to
provide small enterprises with access to trade finance. These funds help
international banks (confirming banks) cover the political and commercial risk faced by local issuing banks when they guarantee international
trade transactions.
16. As an instance of economies of scale, air transport hubs avoid the
inefficiency of empty cargo capacity on incoming or outgoing freight,
which is a problem for small, nondiversified economies.
17. McTiernan (2006) reports that Benin and Togo charge very high
fees for transit, which gives an incentive for transport from Lagos to Accra
to be carried out by ship instead of overland.
18. The failure stems not merely from oversight or neglect but also
from lack of incentives for the country of transit to internalize the costs of
more efficient transit.
19. A counterexample is Bolivia, which has several access roads to the
sea (Schiff and Winters 2003).
20. Arvis, Raballand, and Marteau (2010) cite the poor performance
and unpredictability of Tanzanian railways, which have an error margin of
four to five days in predicting the arrival of a shipment, as a reason for the
increase in road transit from Kenya to northern Tanzania. That traffic
increased by 20 percent over five years. Similarly, 75 percent of Rwandan
trade now transits through Kenya, whereas 50 percent went through Tanzania only three years prior to the authors’ survey.
21. The TIR is an international transit regime adopted by 68 parties,
primarily in Europe, the Middle East, North Africa, and Central Asia. It
was initially known in French as Transport Internationaux Routiers but is
now only referred to as TIR in legal texts.
22. Cooperation provisions on rules of origin have traditionally been
included with the provisions on rules of origin; chapters on customs
cooperation deal with other elements of cooperation.
23. Aldaz-Carroll (2006) provides an example of such difficulties for
regional standards harmonization in sensitive sectors in Mercosur.
24. As noted by Arvis (2010), it may be desirable for the transit system to evolve according to the level of integration among countries. Transit can indeed work as a series of independent national systems, but there
are significant gains from cooperation, such as harmonization and information sharing, which can be implemented gradually.
25. The Northern Corridor Transit Agreement (NCTA) was signed in
1985 by Burundi, Kenya, Rwanda, and Uganda to promote the use of the
Northern Corridor as an effective route for the surface transport of goods
between the partner states. The Democratic Republic of Congo joined the
corridor group in 1987. Trade facilitation along the Central Corridor was
until recently handled through bilateral agreements, mainly between Tanzania and the landlocked countries. In 2006 Burundi, the Democratic
Republic of Congo, Rwanda, Tanzania, and Uganda signed a multilateral
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agreement to form the Central Corridor Transit Transport Facilitation
Agency (CCTTFA), which is modeled along the lines of the NCTA authority. The constitution establishing the Dar es Salaam Corridor Coordinating Committee involves stakeholders from Malawi, Tanzania, and Zambia.
The Walvis Bay Corridor Group (WBCG), a nonprofit public-private
partnership, was established in 2000 and incorporated in Namibia to
coordinate and integrate public and private sector development efforts
along the Walvis Bay Corridor (see box 15.3). Its initial business development efforts focused on the Trans-Kalahari Corridor, mainly to facilitate institutional cooperation between Botswana, Namibia, and South
Africa through the Trans-Kalahari Corridor Management Committee
(TKCMC). In 2003 the three governments signed a formal trilateral corridor agreement, and the TKCMC was established through a memorandum
of understanding. The WBCG currently serves as the secretariat for the
TKCMC. A similar body, the Walvis Bay-Ndola-Lubumbashi Corridor
Committee, has been set up for the Trans-Caprivi Corridor, and an analogous approach is being taken toward the Trans-Cunene Corridor.
26. The exchange of commitments, however, is only likely when partner countries have similar levels of development and patterns of comparative advantage that make movements of natural persons relatively balanced. Bin (2008) finds that provisions on mobility of business persons
are present in about one-third of PTAs containing trade facilitation provisions in Asia and the Pacific.
27. For instance, regional guarantee systems help establish global
standards for documentary credit (EBRD 2003) and thus generate information that can be used for other purposes.
28. For the areas and state of progress, see APEC, Sub-Committee on
Customs Procedures, “CAP Assessment/Evaluation Matrix, Summary by
Economy, July 2009,” 2009/SOM2/SCCp/016.
29. Another way to create ownership for businesses is to give them
access to dispute settlement under the PTA, as NAFTA and CAFTA do for
investment. Similar solutions could be envisaged in relation to trade facilitation, offering the possibility for the private sector to challenge governments that illegitimately restrict their business.
30. Similarly, provisions for common institutions are absent in the
agreement with CEMAC but are quite developed in other agreements.
31. For example, according to Article 31 of the EU-CARIFORUM
EPA, “[the parties] shall simplify requirements and formalities where possible, in respect to the rapid release of goods.”
32. See the proposals to the WTO by Australia, Canada, Turkey, and
the United States, TN/TF/W/153, and by the United States, TN/TF/
W/144/Rev.2.
33. The parties are Australia; Brunei Darussalam; Canada; Chile;
China; Hong Kong SAR, China; Indonesia; Japan; the Republic of
Korea; Malaysia; Mexico; New Zealand; Papua New Guinea; Peru;
the Philippines; the Russian Federation; Singapore; Taiwan, China;
Thailand; the United States; and Vietnam.
34. The parties are Brunei Darussalam, Cambodia, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Singapore, Thailand, and Vietnam.
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COMPETITION POLICY
Kamala Dawar and Peter Holmes

There is general agreement that competition among firms
enables consumers to enjoy freedom of choice, low prices,
and good value for money, while at the same time promoting
innovation and higher standards. On the national level, the
need for regulation to prevent anticompetitive practices is,
accordingly, widely accepted.
On the plane of international trade, the competition
policy issues are more complex. Abuse of market power
can span markets and national boundaries, and many
countries lack a competition policy framework that would
facilitate cooperation with other countries.
The inclusion of competition provisions in trade agreements is potentially beneficial—particularly for developing
countries, which suffer disproportionately from crossborder anticompetitive practices. Competition law and
policy inherently contribute to better balance between the
rights of producers and protection for consumers and
other members of society. A well-administered competition law will have positive spillover effects on the economy
at large, not just the particular firms or groups that bring
complaints.
The extent to which regional competition provisions in
trade agreements can promote regional public goods and
deal with market failures depends on the nature of the provisions and on their implementation and enforcement. A
small group of countries has begun to develop cooperative
practices and appears to be active in initiating such agreements. These are primarily developed countries with established national competition law, existing agencies, and a
strong competition culture. In other regional competition
regimes, such provisions are the beginnings of state-to-state
practices that are likely to develop over time. The development and effective implementation of national law and policy regarding competition and consumer protection are
essential complements to regional competition policy.
This chapter first discusses the economic case for including competition provisions in preferential trade agreements

(PTAs) and the costs and benefits involved. It then surveys
representative arrangements between countries in the
global North and the global South and at differing stages
of development. Finally, it analyzes the strengths and
shortcomings of the several regional competition policy
models and of specific agreements, explores questions of
third-party discrimination and trade diversion, and looks
at the practical implementation of the agreements.
The discussion leads to the conclusion that regional
competition provisions can create an incentive for implementing national competition policy regimes, with a view
toward locking in such policies, increasing foreign direct
investment (FDI), and, in the case of North-South agreements, promoting technical assistance and learning by
doing. All these interactions have the potential to generate
beneficial regional public goods.
Competition Policy and Development:
A Survey of the Literature
It is argued here that, in principle, PTAs can address market
failures that national competition laws cannot and that
they can offset, to some degree, the absence of an international regime. This conclusion is not self-evident. Even if it
can be shown that optimal competition provisions in PTAs
are beneficial, it does not follow that what has actually been
negotiated is ideal. Nevertheless, the contention in this
chapter is that existing competition provisions do have a
potential for positive effects.
The desirability of competition is (mostly) taken for
granted in advanced industrial economies. Some consensus exists that competition is good for economic development and that the natural selection process of the market
cannot be entirely relied on to ensure that firms can enter
and exit as freely as possible.
In developing countries, there are doubts about the ability of markets to function so as to deliver the gains from
347
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competition. There is suspicion of strong competition, on
the grounds that it will merely ensure the “survival of the fattest” and lead to dominance by large firms. Some developing
countries, in their early period of industrialization, tried to
limit the severity of competition, especially from imports, to
protect their own enterprises. Only the most dogmatic market fundamentalist could deny that there are models in
which monopoly capitalism emerges and circumstances in
which it might prove beneficial. Examples can always be
selected in which intensified competition went wrong, and
economists need to be modest in urging the gains for development to be had from strong competition.
In fact, however, recent research does support the thesis
that competition is good for development, both stimulating new business and benefiting consumers. Dutz and
Hayri (1999), after surveying the existing empirical evidence and conducting a major cross-country study, found
a strong correlation between long-run growth and effective
enforcement of antitrust and competition policy. A recent
study by the United Nations Conference on Trade and
Development (UNCTAD) reviewed the literature and
commissioned case studies around the world. The results
(Brusick et al. 2004) broadly support the view that competition is good for development, and the authors argue that
competition policy is very much complementary to other
instruments for encouraging enterprise development.
Skeptics argue that although competition is desirable,
the difficulties, expense, and skilled-staff requirements
involved in making competition policy work effectively
render it unlikely that developing countries will see much
benefit from it. At best, the effort will be an expensive
waste; at worst, it will present a further opportunity for
regulatory capture, as incumbents or other potential losers
use competition policy to frustrate rather than foster competition. We cannot rule out this result a priori. There is,
however, considerable evidence that if governments are
willing to let their competition agencies act, these bodies
can be effective. Extensive case studies that are reported in
CUTS (2003) and Brusick et al. (2004) corroborate the
findings of Dutz and Hayri’s (1999) cross-sectional statistical analysis. The case studies suggest that competition policy can be made to work in developing countries to the
benefit of both development and the consumer, at costs
that, although not trivial, are modest in relation to the consumer savings from successful interventions. Dutz and
Vagliasindi (2002) also find that effective enforcement of
competition policy in transition economies is associated
with more rapid entry of new firms. Competition policy
offers more than just static gains from lower prices.
The international dimension of competition policy is
clearly important to developing countries that are adversely

affected by foreign firms’ anticompetitive behavior. Evenett,
Levenstein, and Suslow (2001) show that even in globalized
markets, cartels do not necessarily collapse rapidly of their
own accord. Many cartels are based in developed countries,
where their activities are legal under the laws of the
exporting countries, as long as the effects are confined to
foreign markets.1 Competition authorities in developed
countries are largely forbidden to provide confidential
information on cartel activity conducted abroad, without
specific legal authority.2 U.S. and European Union (EU)
authorities have traditionally considered themselves capable of addressing foreign anticompetitive practices that
affect their own interests, through appeal to the effects doctrine.3 In practice, however, the difficulty and cost of
obtaining evidence on the behavior of firms located in foreign jurisdictions can make it difficult to bring cases.
As Phlips (1998) has argued, without clear evidence of
motivation and collusion, the burden of proof in cases
based on overseas evidence can be very hard to sustain. An
example is the 1988 case in which the European Court of
Justice rejected, on appeal, the European Commission’s
attempt to fine a cartel of foreign wood pulp producers for
price-fixing (Vedder 1990). In the 1986 Matsushita v. Zenith
case, the U.S. Supreme Court found cooperative conduct
legal under antitrust law, although the actions did violate
antidumping rules (Belderbos and Holmes 1995).
In fact, the absence of international rules on mandating
cooperation on competition policy enforcement increases
the temptation to resort to antidumping rules. An international agreement on competition policy would not
mean, however, that antidumping rules would be superseded. These rules are designed to cover far more types of
behavior than does competition policy (see Bourgeois
and Messerlin 1999; Sykes 1999) and have overtly protectionist motives.
The case for some form of international cooperation on
competition policy is very strong unless one is skeptical of
antitrust policy as such.4 The EU’s experience with international restrictive business practices has contributed to the
belief that reduction of trade barriers alone is inadequate.
It became clear that oligopolistic firms were able to divide
EU markets after border barriers were lifted and that anticompetitive price discrimination could occur. Given the
propensity of member states to protect their own national
champions, the EU’s founders early on deemed a supranational competition policy necessary.
Anderson and Jenny (2005, 67) observe,
In the 1990s, extensive evidence surfaced that international
cartels are alive and flourishing in the “globalising” economic environment. Investigations conducted by the US
Department of Justice, the European Commission, the
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Canadian Competition Bureau and authorities in other
jurisdictions revealed the existence of major cartels in (to
cite but a few of many examples) the following industries:
graphite electrodes (an essential input to steel mini-mill
production); bromine (a flame retardant and fumigant);
citric acid (a major industrial food additive); lysine (an
agricultural feed additive); seamless steel pipes (an input to
oil production); and vitamins.

Levenstein and Suslow (2001) argue that reductions of
20–30 percent in the prices of developing-country imports
of products known to be affected by cartels would yield
benefits greater than those from a 50 percent cut in agricultural tariffs. Utton (2008) finds that a large share of the
competition problems of most developing countries
emanates from the international sector, from such sources
as import distribution monopolies and cartels; the influence of dominant firms based in other countries, including
neighbors; overseas export cartels; and regional market
sharing. These market failures can be difficult to deal with
unilaterally, depending on where the unlawful conduct
takes place and where the evidence is located. If the conduct takes place abroad, prosecution becomes problematic.
Export cartels are notoriously hard to chase because they
deliberately collude outside the jurisdiction of the importing country, and the same goes for regional market sharing.
Where, however, an abuse of dominant position extends
beyond a national market, there is a clear administrative
case for regional cooperation, as in the EU.
The anticompetitive practices of multinational corporations are disadvantageous to developing countries and have
particularly detrimental consequences in a context of economic scarcity. Levenstein and Suslow (2001) examined 16
products that were cartelized during the 1990s and for
which reasonably reliable trade data were available. They
estimated that the total value of such “cartel-affected” goods
imported to developing countries was US$81.1 billion, a
sum equivalent to 6.7 percent of all imports to these countries and 1.2 percent of their combined gross domestic
product (GDP).5
This evidence suggests that developing countries should
actively work for international cooperation on competition policy. Interestingly, they did just that before the
Uruguay Round of the General Agreement on Tariffs and
Trade (GATT). Officials in India, to take one instance, have
frequently expressed their support for UNCTAD’s principles and rules for the control of restrictive business practices (UNCTAD 2000).6 It is therefore surprising that so
much controversy surrounds the link between trade policy
and competition policy.
Many authors have, however, argued that free trade is
itself the best competition policy and have, in particular,
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opposed attempts to use trade agreements to press developing countries to adopt competition laws. Hoekman and
Holmes (1999) contend that a major flaw in the EU proposals for a World Trade Organization (WTO) multilateral competition policy agreement was that the scheme
would have imposed burdensome administrative requirements that were not worth the benefits, since the proposals on the table did not include any obligations by developed countries to provide assistance in cases against
export cartels that affect developing countries. Nevertheless, Hoekman and Saggi (2004) argue that developing
countries may be able to profit from bilateral deals in
which they agree to the adoption of a competition regime
in exchange for market access in the partner country. It
should be evident that the most attractive deal is one in
which a developed country agrees to make real cooperation available to a developing-country partner.
All in all, there is little doubt that global competition
problems exist, and it is generally accepted that international cooperation is desirable. What is less clear is what
shape such cooperation should take. What works and what
does not is essentially an empirical matter. It is therefore
necessary to identify and examine the form and history of
competition provisions in PTAs.
Economics of Competition Provisions
Competition law and policy designed to regulate and curb
anticompetitve practices are now common at the national
level. Anticompetitive practices include abuse of market
dominance, collusion between firms, mergers and acquisitions that secure a dominant market position, artificially
restricted output that leads to artificially high prices,
predatory pricing, and price fixing.
Competition policy issues are more complex under
globalization because abuse of market power can occur
unevenly across several markets and beyond the jurisdiction of a national authority. Restrictive business practices
may be carried out by domestic producers on foreign markets, or by foreign producers on domestic markets. The
effectiveness of the prohibition of these anticompetitive
practices will depend on the engagement of the various
competition agencies, on whether competition law embodies the extraterritoriality principle, and on the degree to
which agencies cooperate in addressing behavior that only
one jurisdiction may view as harmful.
The lack of a comprehensive and coherent approach
toward cross-border competition issues has led to proposals for a binding multilateral competition regime. Such a
framework is currently rejected within the WTO. Meanwhile, competition provisions are increasingly being
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included in regional trading agreements and bilateral competition arrangements, as a halfway house or steppingstone toward agreement on the international level. This
development has not been unanimously welcomed, partly
because any form of regionalism creates trade diversion
and preferentialism, and partly because of the costs of
negotiating and implementing regional competition provisions, at a time when experience with the economic and
welfare effects of such regimes is as yet inconclusive.
Some analysts favor the narrower but stronger option
of negotiating a mutual legal assistance treaty (MLAT)
that specifies how competition authorities may assist one
another in securing and sharing evidence that is not readily obtainable. Under the MLAT between Canada and the
United States, for example, Canada has requested that
U.S. authorities obtain documentary evidence and testimony from U.S. corporate offices, using compulsory procedures. Canada has also assisted in the execution of
search warrants at the premises of a firm in Canada that
was allegedly party to felony violations of U.S. antitrust
laws. The documentary and other evidence Canada provided to U.S. authorities contributed to the initiation of
grand jury investigations in the United States.
Clearly, improvement of interagency relationships and
cooperation mechanisms will facilitate coordination of
competition investigations and prosecutions. But MLATs
are not a complete solution; they cannot be applied in
jurisdictions that lack competition agencies, and they are
less effective where national agencies are unequal in
expertise, resources, and enforcement mechanisms. More
comprehensive regional competition regimes can potentially overcome some of these challenges and discrepancies,
and to them we next turn.
Benefits of Various Types of Agreement
In principle, the economic rationale for including competition law and provisions in PTAs is to prevent liberalization
from being undermined by anticompetitive business practices within the region, to the disadvantage of consumers
and firms. Competition policy provisions in PTAs therefore have two aims: to ensure that the partner’s enforcement (or nonenforcement) of competition policy does not
undermine the market access preferences granted in the
agreements, and to guarantee that cross-border competition policy issues are dealt with adequately through regulatory cooperation. Beyond this rule of thumb, there is little
evidence to support definitive conclusions about the economic benefits of the different types of competitionrelated provisions found in PTAs. Although not enough is
yet known about the relative merits of different measures

for promoting competition in regional trade agreements,
some relevant issues can be raised.
Institutional and behavioral shortcomings—lack of the
requisite competition culture or of the political will to promote domestic implementation—contribute to poor
implementation of regional competition provisions. A
well-designed regional competition agreement needs to
take account of these local realities and to foster the
national structural and behavioral environment necessary
to draw benefits from the regional competition provisions.
In regional groupings where individual members are at
very different stages of economic development, where
some lack a competition law or functioning enforcement
agency, and where approaches to sovereignty pooling differ, establishment of a strong regional enforcement mechanism can be beneficial. Examples of groups in this category
are the Andean Pact, the Common Market for Eastern and
Southern Africa (COMESA), and the Southern Cone Common Market (Mercosur, Mercado Común del Sur).
The case of Mercosur is instructive because its intergovernmental ministerial approach to regional competition
law has not been implemented effectively. This kind of failure is usually attributed to the unwillingness of some
members to enact national laws or to set up domestic
regimes that can give effect to external regional obligations.
De Araújo (2001) notes that the Mercosur competition
policy agreement, the Fortaleza Protocol, requires member
states to have a national competition law but creates no
collective agency; Paraguay and Uruguay chose to ignore
the protocol. The lack of effective regional competition
remedies may have undermined some of the benefits
expected from the free trade schedules for this common
market. Some Mercosur members have developed competition law and policy, but unless all members of an agreement have an effective domestic law, there can be no legal
basis for action by a member against practices organized in
another member state.
North-North competition agreements are more conducive to cooperation and coordination of activities than
other types of PTA and may generate more benefits, but
there are gains to be had from North-South regional competition regimes, as well. Developing countries in these
arrangements will tend to benefit from such competition
provisions as cooperation in enforcement activities and
technical assistance. The benefits have been notable in the
case of the Brazil–U.S. competition cooperation agreement,
which, among other things, provides for U.S. technical
assistance that has helped improve Brazil’s expertise in the
field of competition law and policy. This has enabled Brazil
to communicate and cooperate with the United States in
confronting anticompetitive practices. In cases like this,
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consultations between the competition agencies provide an
opportunity for one agency to offer its support, advice, and
experience to its counterpart. Notification of enforcement
actions enables authorities to compare information about
particular cases, and the provisions for technical assistance
can be very helpful in building up capacity and expertise in
the field. A notable example was the extensive cooperation
the South African competition authorities received from the
EU regarding the international merger of SmithKline
Beecham PLC and Glaxo Wellcome PLC. The South African
Competition Tribunal explicitly noted that its decision
against the merger proposal was largely based on the EU’s
stand, and both South Africa’s Competition Commission
and the EU found that the merger would significantly affect
competition in similar markets. The merger was eventually
approved subject to the merging parties’ outlicensing some
products in specific areas in order to reduce their postmerger market share (CUTS 2003).
North-South PTAs will yield greater development benefits and will have better implementation records when (a)
the more developed party offers appropriate technical and
capacity-building assistance to the less developed one, and
(b) the less developed regional partner is able to benefit
from the assistance. For those members with nascent or
nonexistent competition regimes, technical assistance
should aim to impart the required expertise and experience
over the long term, so as to promote the generational
behavioral changes necessary for a competition culture.
Constructing Effective Enforcement Mechanisms
PTAs that have a goal of deepening integration between the
members through a customs union or common market
may find it economically advantageous to design effective
regional competition enforcement mechanisms. This will
be in addition to efforts to promote competition on a
national level in PTA members that are in the early stages
of implementing competition. When, in highly centralized
arrangements, a regional authority is established to assist
implementation, it must be given (if it is not to be a paper
tiger) strong investigative powers, adequate resources and
expertise, and the ability to issue cease-and-desist orders
and collect fines. Transition economies in deep integration
PTAs facing a strong legacy of statist economies may find it
economically useful to include, as well, effective regulations
on state aid and antidumping policy. Even in those countries with experience of competition, implementation of
regional competition law will be more successful if the
provisions explicitly promote partners’ existing domestic
policy priorities, such as support for small businesses or
disadvantaged communities.
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Positive Spillovers
National competition law and policy constitute public
goods. Notably, competition provisions respond to market
failures such as cartel creation or abuse of dominant market position. The provisions are designed to ensure that
the benefits of liberalization are not undermined by private restrictive business practices and to promote more
efficient, fairer markets. This is in the interests of both
businesses and consumers. Competition law and policy
inherently help balance the rights of producers and the
protection accorded to consumers and other members of
society.
Strictly speaking, competition law is not a pure public
good, in the sense that the use of competition agency
resources to pursue a case brought by one set of interests
occurs at the expense of those whose cases cannot be
heard, and certain types of firm can be denied standing on
the basis of nationality. There is no doubt, however, that a
well-administered competition law will have positive
spillover effects on the economy at large, and not just on
those firms or groups whose cases are adjudicated.
At a regional level, competition provisions can produce
regional public goods by regulating cross-border trade, as
well as mergers and acquisitions. There is a growing need
for regional cooperation to address cross-border anticompetitive practices. Unilateral competition measures undertaken by national governments will not yield the same
magnitude of regional public goods. Cooperation and
coordination will require an agreement between the parties and may lead to complementary regional institutional
arrangements or mechanisms. The institutions that monitor and enforce regional competition rules and regimes
will be shared among countries, as will the ensuing benefits. Countries, by working together, will induce beneficial
cross-border spillover, through, for example, information
provision or cooperation in enforcing competition law in
the region. In addition, regional agencies are able to realize
economies of scale: even if a competition agency with
twice the economic or geographic reach as another costs
more than the narrower one, the cost increase is less than
proportionate.
PTA competition provisions, where they have been negotiated, generally insist on core principles that include
nondiscrimination, due process, and transparency. Although
these commitments are made regionally, there is a positive
spillover, and their effect is multilateral (Kulaksizoglu
2004). For example, Turkey’s competition policy was established as a result of a bilateral agreement with the EU, but a
U.S. or Japanese firm operating in Turkey will benefit from
it as much as will a Turkish or European firm.
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The extent to which a regional competition regime can
deal with market failures depends on the comprehensiveness of the provisions and the will to enforce them.
Regional competition provisions that address cartels collectively will yield regional public goods. Those that do not
explicitly prohibit such restrictive business practices will
not produce any such benefits. Where the agreement deals
with cartels, the publication and notification of cartel
enforcement actions in one country will generally stimulate enforcement efforts in other countries—a form of
competition advocacy. This effect is particularly germane
where a formal framework exists that establishes a relationship between competition authorities. Cross-jurisdictional
and multijurisdictional information exchange also promotes the investigation and successful prosecution of
cross-border restrictive business arrangements such as
international cartels.
Consumer Protection
Lack of adequate, comprehensive consumer protection is a
detriment to the achievement of healthy, competitive markets, as well as of healthy consumers. If explicit consumer
protection provisions are included in the regional competition regime, there is potential for realizing greater
regional public goods. Such provisions can help preserve
the dynamic potential of consumers, while ensuring that
consumer protection measures do not become unnecessary barriers to trade and that they are consistent with
international trade obligations. A regional arrangement to
protect consumer welfare will prevent cross-border firms
from locating in a jurisdiction with relatively lax consumer
policy, which would make cross-border consumer complaints and redress difficult to enforce. A regional regime is
also better able to cope with information asymmetries in
such areas as registries of licensed businesses, e-commerce
regulations, and so on.
Regional consumer policy can address the negative
spillover effects of cross-border anticompetitive business
practices and can also deliver economies of scale. In order
to deal fully with regional market failures, however, complementary regional consumer policy that focuses directly
on the cross-border demand side is needed. It must be
geared toward collecting information and evidence
about practices that may be particularly injurious to
consumers, in a situation in which competitors can avoid
harm because they are able to pass on the costs of restrictions to the ultimate consumers.
Domestic consumer agencies increasingly acknowledge their inability to identify legislative and enforcement
gaps in cross-border consumer protection—particularly

in e-commerce, but also with respect to other deceptive
practices, scams, and spam. These domestic agencies have
little or no basis for acting against domestic entities that
are causing market injury to consumers outside the country (although domestic consumers may have effective
recourse against the same practice). Similarly, the agencies
may have no clear authority or capacity to take action
against entities that are located, or conducting business
from, outside the domestic territory and that are targeting
or entering into transactions with domestic consumers. At
the national level, the ability to enforce injunctions or ceaseand-desist orders to protect consumers across national borders is very limited, leading to lack of consumer confidence
in cross-border transactions.
Implementation Costs
The costs of implementing the competition provisions of
PTAs will depend on their nature and objectives and on
the existing domestic competition framework and level of
competition culture. The challenge for negotiators and
policy makers is to craft the competition provisions so
that the accruing benefits are seen to exceed the implementation costs. Regional competition laws and provisions for cooperation between competition enforcement
agencies can increase the success and efficiency of the parties’ efforts to reduce the negative impact of restrictive
business practices.
Those decentralized agreements which require the existence of local competition law and the authority to apply
the law nationally, such as the North American Free Trade
Agreement (NAFTA) and the U.S.–Chile agreement, will
not be as economically demanding as a regime that establishes a fully centralized law with a supporting regional
authority, as in the EU or COMESA. The provisions in customs union agreements are, in general, more specific and
demand higher commitments from the parties because
their goal is regional integration.
In North-South competition agreements in which
cooperation is limited to the exchange of specified information and nonmandatory notification, the costs involved
are those associated with human resources (technical assistance, capacity building, and so on), communication, and
travel. These economic burdens will be offset if the parties
are able to exchange information effectively (thus contributing, for example, to the successful conclusion of an
investigation) and avoid duplication and conflicting
decisions.
For developing countries, the preconditions for successfully implementing even the most minimal cooperation provisions come at a price. For example, a qualified
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staff supplied with adequate resources is needed; it has
been estimated that if a country were to report every single investigation that might have an impact in a counterpart’s jurisdiction, at least five staff members would
be required (Rosenberg and de Araújo 2005). Even if
developed countries entering into North-South agreements have well-established domestic competition frameworks, implementation of competition provisions still
entails costs—both the costs related to human capacity
and administration, and the political costs of alienating
potential business support or releasing confidential or
agency information.
The provisions of the Revised Treaty of Chaguaramas,
which established the Caribbean Community (CARICOM),
indicate the potential economies of scale offered by regional
cooperation, by allowing for resource pooling among
neighboring countries when national capacity is not
adequate for implementing and enforcing the regional
framework. These provisions have been imported into
other arrangements negotiated by CARICOM, such as the
competition chapter in the economic partnership agreement (EPA) between the EU and the Caribbean Forum of
African, Caribbean, and Pacific States (CARIFORUM)
(Dawar and Evenett 2008).
Many North-South regional competition regimes specify that the developed parties will provide technical assistance. The cooperation provisions tend to be used primarily
as capacity-building tools, whereby the more mature agency
helps develop the expertise of the newly established one,
rather than as a way of effectively coordinating enforcement
activities. Capacity-building activities involve monitoring,
communication, travel, and staff costs, which are borne
only by the northern parties to the agreements.
In North-North and South-South PTA competition
chapters, the parties are generally at similar levels of
institutional development. Such arrangements will not
necessarily lead to the transfer of capacity-building activities, with their associated costs. If, however, a central
authority is mandated, it may undertake internal capacity
building. In 2005, the European Commission’s Directorate
General for Competition managed a program to train
national judges in European Commission competition law.
That initiative, which costs 800,000 euros annually, is perceived to be an important element in the promotion of a
common competition culture in the EU.
Cost-Benefit Analyses
In agreements between parties at similar levels of institutional development, the costs of negotiating and implementing competition provisions will be seen as justified
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only if the agreement produces substantial and beneficial
multijurisdictional cooperation between the parties. It
has been reported, for example, that the notification procedure specified in the competition cooperation agreement
between Argentina and Brazil is burdensome for both
countries and that its application is not systematic (Botta
2009). In a context of scarce human and material resources,
such a provision cannot be routinely carried out because its
immediate costs exceed its perceived benefits.
In general, the costs should be proportionate to the
benefits that can reasonably be expected. The provisions
negotiated should be as simple as possible, focusing primarily on information exchange, technical assistance,
and capacity building. Subsequently, the commitments
can be expanded to include, for instance, provisions on
mandatory notification and comity. Where developing
countries with less well established domestic competition frameworks are parties to regional competition provisions, notification provisions should be mandatory
only for the most important cases for both jurisdictions.
More general commitments should be implemented only
after the necessary expertise and cooperation mechanisms have been developed.
Many members of regional agreements are small
economies with insufficient resources to fund national
competition agencies. In some of the developing countries
that have created a national competition law, the law is not
always well understood or adequately enforced. Given the
competing short-term pressures on scarce resources,
national governments do not always look favorably on
regional competition provisions that would yield benefits
only in the longer term. It is for this reason that advocacy
and promotion of a competition culture are so important
in the early stages of implementation, when the economic
costs are presumed to outweigh the gains.
Cost-benefit analyses are invaluable in persuading government officials of the long-term benefits to be had from
competitive markets. Evidence is growing that the benefits
of enforcing competition provisions against cartels go
beyond increased economic efficiency and consumer welfare. In 2005 the EU adopted five decisions against cartels,
and the fines imposed totaled 683 million euros. In 2006
the European Commission issued seven final decisions in
which 41 undertakings were fined a total of 1.85 billion
euros (European Commission 2007). This activity has
resulted in substantial savings for EU consumers, since
overcharges stemming from cartels are estimated to be
typically about 20–30 percent of prices (Connor 2004).
Heimler and Anderson (2007) note that the EU antitrust
authorities’ successes with anticartel enforcement suffice
alone to justify the investment in the relevant institutions.
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Evenett (2004) estimates the annual deterrent effect of
anticartel laws in the EU prior to enlargement at 96 percent
of enforcement outlays, in just one sector (see table 16.1).
To date, very few cost-benefit analyses of the impact of
competition law enforcement in cases other than anticartel
enforcement (such as abuse of dominance) are available.
The economic and human resources necessary to implement even a minimal decentralized competition regime are
significant for developed and developing countries alike.
Nevertheless, the emerging evidence on the economic and
welfare costs associated with cross-border anticompetitive
practices shows that those costs are undoubtedly higher
than the costs of competition enforcement. Short-term
political costs should be weighed against the understanding that the long-term and sustainable benefits of a
strongly enforced regional competition regime will almost
always outweigh its costs.
Implications for Open Regionalism
There are reasons for believing that the inclusion of competition and consumer provisions in PTAs will benefit
rather than hinder open regionalism—regional arrangements that do not discriminate against outside countries.
This is particularly the case if the provisions are designed
to harmonize national laws, rather than maintain separate
and differentiated national laws. A properly written competition law is inherently neutral and nondiscriminatory,
and so competition policy should always increase the free
flow of trade and investment. If a regional member
enhances its competition law as a result of a PTA provision,
this change will have effects beyond the other regional
members. Regional competition provisions monitor business behavior and evaluate the economic role of large foreign companies on a regional basis, without contradicting
the principle of open regionalism.
A regional competition law may strengthen regional economic integration by prohibiting or controlling agreements

restricting competition or by restraining abuse of dominant market positions across borders. Once internal tariff
barriers are removed, firms should not be allowed to distort regional or member markets through cross-border
anticompetitive practices. It is possible for competition
laws to be operated in a distortionary way—for example,
by ruling out perfectly normal vertical arrangements commonly employed by importers or by exempting certain
practices used by local firms. Some critics of the trade and
competition proposals at the WTO argue, however, that the
converse can apply; competition provisions of PTAs may
be specifically intended to enhance market access for foreign firms at the expense of local interests. Some competition officials, too, express concern that their offices may
become antidumping agencies if they are given inappropriate rules on predatory pricing. These fears seem to be less
problematic in practice than had been anticipated. India,
for example, as far as we can tell, did not raise any formal
objection to the inclusion of competition issues in the
EU–India negotiations. Regional arrangements, anyway,
are less subject to capture and distortion than purely
national ones. Although one may have sympathy for the
argument that competition rules in PTAs should not focus
solely on market access, that focus is not unreasonable in a
trade-related regime.
Again, although the empirical evidence is limited, we
believe the inclusion of competition provisions at the
regional level could offer an opportunity to promote
open regionalism by addressing the negative impact of
cross-border trade distortions. Effectively enforced
regional competition provisions may be able to lock in
reforms that are politically difficult to sustain because of
strong domestic lobbying by interests that do not benefit
immediately from competition law. Regional agreements
can pioneer or test-run provisions and so facilitate their
negotiation at a multilateral level at a later date. Finally,
regional competition regimes can offer a demonstration
effect of the positive gains to be had from effective

Table 16.1. Cartel Overcharges and Deterrent Effect, Vitamin Industry, 1990s
Country
or group
EC-10
Brazil
Mexico
Peru

Overcharges on vitamin
imports, 1990–99
(millions of U.S. dollars)

Deterrent effect of
anticartel laws
(millions of U.S. dollars)

Annual average deterrent
as a share of enforcement
outlays (percent)

660.19
183.37
151.98
18.91

1,220.78
72.09
44.59
6.98

96
65
46
7

Source: Evenett 2004.
Note: EC-10 refers to the 10 members of the European Community (now the EU) before the 1986 enlargement:
Belgium, Denmark, France, Ireland, Italy, Germany, Greece, Luxembourg, the Netherlands, and the United Kingdom.
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national cooperation to underpin and improve the market liberalization process.
Effects on Third Parties
As noted above, in practice, competition laws are unlikely
to discriminate against third parties. Cooperation provisions and agreements could be viewed as excluding third
parties, but in fact, they are unlikely to have any significant
trade-diverting effects. Indeed, Brusick et al. (2004) have
argued that a PTA which provides for members to adopt
national competition laws and apply them in a nondiscriminatory manner vis-à-vis national, intra-PTA, and
third-party firms will, other things being equal, have tradecreating effects.
In the case of regional competition provisions, the
impact on third parties will depend to a large extent on the
nature of the competition regime and is contingent on
the character and existence of preexisting national competition laws and enforcement institutions. In many cases, as
noted in the section on spillovers, regional competition
laws can have a positive impact on third parties, as measures implemented to protect competition and consumers
in one market will also benefit consumers elsewhere.
Regional competition regimes increase the efficiency and
quality of markets, while lowering prices for goods and
services. Not only is the competition regime generally
advantageous for markets and consumers; it can also provide information, demonstration effects, and cooperation
to third-party agencies.
Nevertheless, a PTA designed to confront anticompetitive practices only insofar as they may affect trade between
PTA members could in theory have a de jure discriminatory effect on non-PTA firms. At the national level, the
remedies and institutional provisions included in the
regional agreement will be made available only to member
states, which may induce trade diversion against competitive third-party producers. Agreements that create common laws and policies with direct effect could theoretically
treat third parties differently from those agreements which
only commit members to ensure national treatment in
competition rules. It is difficult to see, however, how discrimination could apply in practice in these agreements,
since third-country firms that are established in one party
are usually treated like any other firm in competition law,
except sometimes with respect to mergers and takeovers.
Different approaches to the assessment of liability and,
in particular, the imposition of different remedies can
cause negative spillovers to third parties in the sense that
measures adopted in one jurisdiction can affect commercial decisions and the welfare of consumers in another.
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Heimler and Anderson (2007) note this potential in their
discussion of the various jurisdictions that were involved
in assessing the anticompetitive practices of the Microsoft
Corporation. The breakup in one jurisdiction of a large
international corporation as a result of a finding of abuse
of dominant position might be seen as a negative development in another jurisdiction where behavioral remedies
are viewed as adequate for handling cases of obstructive or
distorting competition in a market. Yet, if a firm is broken
up by the judgment of one jurisdiction, that could, in
practice, lead to its dismantling elsewhere.
Another potentially negative effect on third parties is
that if there is no law in the third-party jurisdiction prohibiting cartels, the third party may unknowingly serve as a
safe haven for international cartels which collude to restrict
the market in order to protect or increase their profit margins. Firms and consumers located in a jurisdiction with lax
competition provisions will, nevertheless, benefit from the
existence of a region with strong competition law enforcement that is able to successfully prosecute the cartel.
Some PTAs have addressed the discriminatory effects of
regional competition regimes. The Canada–Costa Rica PTA
provides that measures taken to proscribe anticompetitive
activities are to be applied on a nondiscriminatory basis.
The free trade agreement between Colombia, Mexico, and
the República Bolivariana de Venezuela requires stateowned monopolies to act on the basis of commercial considerations in operations in their own territories and not to
use their monopoly positions to engage in anticompetitive
practices in a nonmonopolized market in such a way as to
affect enterprises in other member states.
Another area with potential for trade distortions is the
use of competition measures in place of antidumping measures in intraregional trade, in cases where the parties employ
different criteria and conditions and where antidumping
measures would still apply to third parties. In fact, however, PTAs rarely abolish antidumping provisions.
Regional Competition Policy in Practice
From a trade perspective, promoting competitive markets
helps ensure access to those markets by foreign firms. The
lack of a comprehensive multilateral competition agreement has drawn attention to regional provisions as a
potential tool for controlling cross-border restrictive business practices. Because of the principles of nondiscrimination and national treatment, trade agreements can include
competition objectives even without the negotiation of a
competition chapter, but they will then not have a coherent, independent regime for directly tackling harmful,
restrictive business practices (see box 16.1).
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Box 16.1. Competition Policy and International Cooperation
The World Trade Organization (WTO) system contains binding rules that are designed to promote a competitive environment.
General national treatment and most favored nation (MFN) obligations enjoin nondiscrimination in competition policy. The
provisions for trade in goods in the General Agreement on Tariffs and Trade (GATT) address the activities of state enterprises and
subsidies and prohibit state-initiated voluntary export restraints. The General Agreement on Trade in Services (GATS) competition
rules go further toward regulating the operation of monopoly services providers, in that they incorporate provisions for resolving
disputes where competition is restricted. The GATS Telecommunications Reference Paper contains competition provisions for the
telecommunications market, committing the signatories to ensure that established suppliers with dominant market power do not
prohibit potential competitors from entering the market. Finally, there are provisions for members to address anticompetitive
licensing practices in the Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement. These procompetition obligations
do not, however, represent a comprehensive agreement by the parties to prevent cross-border restrictive business practices and to
apply the same criteria across various sectors of the economy.
If governments are to tackle cross-border restrictions on competition effectively, they need to cooperate on law enforcement.
Without policies to establish and develop cooperation and coordination among competition agencies, the challenges of addressing
cross-border anticompetitive practices persist. Although bodies such as the Organisation for Economic Co-operation and
Development (OECD) and the International Competition Network (ICN) are able to promote competition on a voluntary,
intergovernmental level, their membership is largely made up of developed countries that are already engaged in these activities
domestically, and they cannot offer any significant legislative push beyond this mandate. It can be argued that without effective
competition laws to buttress markets, partial and discriminatory liberalization merely serves to protect emergent dominant firms or
cartels in the region from external competition.

Regional Competition Models
A comparative survey of competition provisions at the
regional level indicates great diversity. The overview in this
section focuses on describing the legal obligations set out
in the provisions of each agreement (see table 16.2); it does
not attempt to assess the successfulness of implementation.
Within each regime, associations are classified as NorthNorth, South-South, and North-South.
Centralized regimes. The most comprehensive regional
competition regime is the fully centralized system with supporting regional institutions. A supranational law addresses
anticompetitive practices that affect trade between the
members or that distort competition within the region and
establishes a distinct regional jurisdiction. Regional and
domestic laws may overlap, but only the regional laws can
adequately address anticompetitive practices that affect trade
between treaty members or anticompetitive practices that
take place in the regional territory beyond the jurisdictional
boundaries of any one member of the PTA. Without
regional law, political entities may use the effects doctrine,
as the EU and the United States have done, to respond to
anticompetitive practices beyond their borders, but decisions against firms located elsewhere may be unenforceable.
Competition laws in the fully centralized model are
directly applicable within the territory of a member and
are superior to any national law or judgment that is inconsistent with the regional law. Regional competition laws
may also have direct effect in members’ jurisdictions,
giving firms or citizens the right to invoke the regional law
in the domestic courts of the member countries. Fully

centralizing the regional competition law requires creation
of a complementary regional institutional mechanism to
conduct investigations, enforce actions, and assess and levy
penalties. In addition, the uniformity of court rulings needs
to be guaranteed, through a superior regional court, a
process of binding preliminary opinions, or both.
The Treaty on the Functioning of the European Union
(TFEU) is the leading example of a centralized regime
among northern or developed-country partners. The competition provisions cover, among other things, agreements
or concerted practices between enterprises (Article 101)
and abuses of dominance by enterprises (Article 102). Article 107 prohibits state aid that distorts competition. Since
1989, the EU has had associated rules concerning concentrations that may affect trade between members. Parties do
maintain separate and distinct national competition laws,
as well as national competition authorities that may differ
substantially from one another, but from the creation of the
association, regional competition law has promoted a soft
harmonization of member states’ competition laws. The
European Commission’s Directorate General for Competition has primary competence for applying EU competition
laws. The European Court of Justice has reaffirmed,
through case law, the direct effect of European law and its
superiority to national law.7
The Andean Pact; the West African Economic and
Monetary Union (WAEMU; in French, UEMOA, Union
Économique et Monétaire Ouest-Africaine); and COMESA
are centralized South-South competition regimes. The
Andean Pact system is based on supranational rules
enforced by community bodies. Decision 608 empowers
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Table 16.2. Models of Regional Competition Regimes
Model

North-North

Centralized

EU

Partially
centralized

ANZCERTA

South-South

North-South

COMESA
WAEMU/UEMOA
Andean Pact
CARICOM

Partially
decentralized

Mercosur

U.S.–Brazil
EU–Jordan

Decentralized

SACU

NAFTA
Canada–Chile
Canada–Costa Rica

Key characteristics
Regional authority
Regional law
Regional enforcement
Regional authority
Regional law
Domestic enforcement
No regional authority
Regional law
Domestic enforcement
No regional authority
No regional law
Domestic law subject to
harmonization criteria

Source: Authors’ compilation.
Note: ANZCERTA, Australia–New Zealand Closer Economic Relations Trade Agreement; CARICOM, Caribbean Community; COMESA, Common Market for
Eastern and Southern Africa; EU, European Union; Mercosur, Southern Cone Common Market (Mercado Común del Sur); NAFTA, North American Free
Trade Agreement; SACU, Southern African Customs Union; WAEMU/UEMOA, West African Economic and Monetary Union/Union Économique et Monétaire
Ouest-Africaine.

the General Secretariat to tackle cross-border anticompetitive practices more effectively by imposing sanctions.
WAEMU competition law applies to practices that have an
intraregional effect; countries that do not have national
competition laws may apply regional competition law
within their own boundaries.
COMESA’s competition regulations and rules are
derived from Article 55 of its association treaty. As in the
EU, agreements or concerted practices between enterprises that restrict or are designed to restrict competition
in the COMESA common market are generally prohibited.8 Members may not grant, in the form of subsidies,
state aid that restricts or threatens to distort competition
between member states (Article 52). Article 49 mandates
the elimination of quantitative and other restrictions
between members. The regulation concerning abuse of
dominant position requires the COMESA Competition
Commission to assess vertical restraints on a rule-ofreason basis, and horizontal agreements are illegal. The
regulations provide for a premerger notification system
under which the commission scrutinizes larger mergers,
above certain turnover thresholds. The cooperation provisions for the COMESA Commission and for member
states specify the application and enforcement of the competition regulations and rules. Where there is concurrent
jurisdiction of the commission and national courts, consistency in the application of competition law must be
ensured. These regional regulations are directly, fully, and
uniformly effective in all member states.

Partially centralized regimes. The second competition
model establishes regional competition law but supports
it with an only partially centralized agency. As with the
fully centralized regime, the independent regional law has
direct applicability and takes precedence over national
laws and judgments that are inconsistent with it. Although
the central agency has a mandate to receive complaints
and initiate independent investigations, it must work with
the member states’ competition agencies and national
courts to process case actions leading to enforcement
and remedies.
In deep integration North-North arrangements such as
the Australia–New Zealand Closer Economic Relations
Trade Agreement (ANZCERTA), the main objective is to
expand free trade by eliminating barriers to trade and promoting fair competition. In addition to coordinating
bilateral trade in goods and services, ANZCERTA promotes integration in such areas as quarantine, customs,
transport, standards, and business law. Antidumping
measures have been removed, and the parties’ competition
authorities and courts have concurrent or overlapping
jurisdiction. This enables either competition authority to
control the misuse of market power in the trans-Tasman
market without a need for independent supranational
institutions. Complaints relating to the abuse of dominant
market position can be filed and heard in either jurisdiction, and valid and enforceable subpoenas and remedial
orders can be issued in the partner country. To underpin this
arrangement, the parties have signed a separate bilateral
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enforcement agreement that provides for extensive investigatory assistance, the exchange of confidential information, and coordinated enforcement.
The rules governing competition policy within
CARICOM, a South-South agreement, are contained in
Chapter 8 of the Revised Treaty of Chaguaramas. That
chapter establishes a Community Competition Commission (CCC) with jurisdiction over all cases of cross-border
anticompetitive conduct. Article 30(b) obligates members
to enact competition policy legislation and establish competition enforcement bodies. Chapter 8 requires members
to cooperate in the determination of competition legislation; to take the necessary legislative measures to ensure
consistency and compliance with the rules of competition;
and to set penalties for anticompetitive business conduct.
Provisions are made for cooperation between national
authorities in member states and within the CCC so as to
achieve compliance with the rules of competition. Under
Article 173(e–h), it is the responsibility of the CCC to
cooperate with national authorities, provide support, and
facilitate exchange of information and expertise. The CCC
is responsible for taking effective measures to ensure that
nationals of other member states have access to competent
enforcement authorities, including the courts, on an equitable, transparent, and nondiscriminatory basis.
Partially decentralized regimes. Further down the scale of
centralization are regimes that have a regional law but no
independent regional body with powers of investigation
and enforcement. Thus, the application of the law is left
entirely to the members. National competition authorities
have the jurisdiction to bring cases, and they are also the
recipients of complaints of any violation of the regional
competition law.
An example is Mercosur, whose competition protocol
provides for a regional competition framework without
any central agency. This partly decentralized arrangement
has had significant implications for the enforcement of the
provisions. An intergovernmental committee assists cooperation and the allocation of investigations and cases
among the members. To ensure some harmonization
among the parties, Mercosur’s competition provisions set
out common principles to establish the minimum requirements for its members’ domestic laws and procedures.
Decentralized regimes. In the least centralized regional
competition regime, members do not create a regional law;
instead, they agree to cooperation principles and criteria
for national laws addressing anticompetitive practices that
are detrimental to the functioning of the PTA.
NAFTA, a North-South arrangement that includes
Canada, Mexico, and the United States, does not rely on any
institutions for enforcement, nor are there detailed proce-

dures for cooperation or for recourse to dispute settlement.
NAFTA’s Chapter 15, covering competition policy, monopolies, and state enterprises, requires members to adopt or
maintain measures proscribing anticompetitive business
conduct and to take appropriate action, but it does not set
out any more specific competition rules. The provisions
formalize existing consultations and cooperation between
the parties on the effectiveness of their national competition laws, as well as cooperation on the enforcement of those
laws via mutual legal assistance, notification, consultation,
and exchange of information. The parties’ rights to apply
antidumping or countervailing measures are preserved
(Article 1902).
Another North-South arrangement, the Canada–
Costa Rica Free Trade Agreement, includes provisions
that specify the substantive requirements of a satisfactory
domestic law, along with matters of due process and
transparency. Although a cooperation mechanism is not
created, there is some potential for competition authorities to cooperate informally. Timelines are set for the
establishment of national laws to address certain anticompetitive practices.
The treaty of the Southern African Customs Union
(SACU), a South-South agreement, commits members to
establish competition policies and to cooperate in the
enforcement of competition laws and regulations (Article
40). Remedies relating to unfair trading practices are also
provided for. Article 41 states that the SACU council shall
develop, within the context of the larger customs union,
policies and instruments to address unfair trade practices
between member states, on the advice of the regional
commission.
Scope
In addition to representing differing degrees of centralization, PTA competition provisions have substantive and
procedural requirements that vary depending on how
comprehensive the competition regime is. A full taxonomy
of provisions, as outlined by Solano and Sennekamp
(2006), could consist of measures and provisions on the
following issues:
1. Adoption, maintenance, and application of competition
law
2. Establishment of bodies for cooperation and coordination and for enforcing competition law
3. Anticompetitive acts, and measures to be taken against
them
4. Nondiscrimination, due process, and transparency in
the application of competition law
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5. Prohibition of the use of antidumping measures against
signatories’ commerce
6. Permitted forms of recourse to trade remedies (e.g.,
antidumping measures, countervailing duties, and safeguards)
7. Application of dispute settlement procedures in competition matters
8. Flexibility and progressivity, or “special and differential”
treatment.
For the purposes of this section, it is useful to identify
two sets of competition provisions in PTAs: those that
envisage harmonization of the competition rules of the
contracting parties, and those that provide for cooperation on competition-related issues (Holmes et al. 2005).
The main families of provisions can be divided according
to representative parties—the EU, the United States,
and Canada.
The EU has tended to negotiate PTAs that employ language similar to Articles 101, 102, and 106 of the TFEU,
which implicitly promotes harmonization of dynamics
even where no approximation is mandated (as in the
EU–Jordan PTA). The PTA provisions generally prohibit
anticompetitive agreements and abuse of dominant position that affect trade, but they do not provide commensurately robust provisions to ensure coordination and
cooperation among the parties. The Euro-Mediterranean
agreements are of this type, except for the one with Algeria,
which has stronger provisions. Other, more elaborate EU
agreements, such as that with Chile, include provisions
that allow trade measures such as safeguards but prohibit
the use of anticompetitive state assistance, require nondiscrimination on the part of state monopolies, and mandate
notification of state aid.
The U.S. and Canadian PTAs with competition provisions prohibit anticompetitive behavior. The agreements
can be divided into PTAs that establish commitments to
create or enforce competition laws and agencies and PTAs
that focus on cooperation and coordination between the
parties, on notifications, and on the behavior of state enterprises and state monopolies. There are notable exceptions
to these broad models; for example, the Canada–Costa
Rica PTA is more comprehensive and more procedurally
demanding than other Canadian PTAs.
Consumer Policy
Most of the competition regimes in the PTAs surveyed
focus on the supply-side behavior of firms and aim to
identify and remove barriers (such as cartels, monopolies, and other restrictive business practices) to a firm’s
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entry into a market. Such provisions can help protect
both consumers and firms, but they do not directly
address demand-side market imperfections stemming
from lack of consumer information or inability to switch
suppliers. Although this supply-side type of regulation
traditionally falls within the scope of consumer law,
there are PTAs that mainstream their consumer law provisions within or alongside the competition regimes to
address the legislative and enforcement gaps in crossborder trade relating to consumer protection. Enhanced
notification, information sharing, and investigative assistance among member states can work to protect foreign
consumers from domestic anticompetitive business
practices and to shield domestic consumers from parallel
foreign practices.
Australian regional competition agreements are notable
in their inclusion of consumer protection provisions. In
the Australia–U.S. agreement, Article 14.6 of the chapter
on competition-related issues is dedicated to cross-border
consumer protection.9 The parties, under this article, are to
further strengthen cooperation and coordination among
their respective agencies, including the U.S. Federal Trade
Commission (FTC) and the Australian Competition and
Consumer Commission (ACCC), in areas of mutual concern. Such areas include (a) assistance with enforcement
and investigations and (b) consultation and coordination
on enforcement actions against violations of consumer
protection law that have a significant cross-border dimension. Unlike the Australia–Papua New Guinea and Australia–Republic of Korea PTAs, Australia’s agreement with
the United States includes separate agency-to-agency
agreements in the fields of competition and consumer
protection. Another difference is that the notification
provisions are stronger, in that notifications are to take
place without the necessity of requests by the other country. The Australia–U.S. PTA also contains a reciprocal
agreement to provide relevant evidence in cases where
national consumer protection laws have been violated
(Article II.C).
The Australia–Korea PTA contains provisions on the
application of the parties’ competition and consumer
protection laws; the notification provisions are weaker
than in the PTA with the United States. The agreement
with Papua New Guinea has an objective of promoting
cooperation and coordination in the application of the
countries’ competition and consumer protection laws. In
these cases, the parties have, at the national level, joint
competition and consumer protection agencies.
An example of a South-South PTA that addresses the
consumer welfare aspect of regional competition frameworks is the COMESA treaty. The COMESA Competition
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Commission has powers and duties to enforce the consumer protection provisions of the competition regulations
and to provide support to member states in promoting and
protecting consumer welfare (Articles 6 and 7).
Hard versus Soft Law
Little evidence is available for making strong recommendations regarding the design of appropriate dispute settlement mechanisms covering competition provisions. It can
be noted, however, that when PTAs contain few binding
competition provisions, there is less reason for a binding
dispute settlement system. There is not much to be gained
by arbitrating “best endeavor” principles that merely
encourage the application of effective domestic competition laws or cooperation principles.
A halfway house toward incorporating a dispute settlement mechanism is a PTA that allows parties to subject
disputes arising from the application of the competition
provisions to specific consultation procedures, short of
dispute settlement procedures. This is the case in the
Canada–Costa Rica PTA, discussed above.
Under a partially centralized competition regime such
as CARICOM’s, an intergovernmental committee, rather
than a specially created independent authority, implements
the agreement. It is not clear whether such bodies can exert
enough influence to ensure that a member state complies
with certain treaty obligations relating to competition law.
In the absence of a central authority, treaty objectives can
easily be undermined by differences in domestic laws and
judgments.
There are further challenges to overcome where regional
competition provisions include binding commitments to
set up domestic competition laws or to provide for domestic procedures such as positive comity, which implies that
each country will consider the other’s national interest
when enforcing its own competition laws.10 Not only may
individual members be inexperienced in implementing
competition law, but there may also be political reasons,
related to preservation of sovereignty, for deciding to
exclude these obligations from the general dispute settlement mechanism. The parties may want to avoid having
rulings or decisions of national competition authorities and
courts overturned by supranational dispute settlement proceedings. It may be that the negotiators were only able to
agree to language that ultimately was too vague to be subject to formal legalistic dispute settlement proceedings.
There are also unwanted consequences attached to enforcing another party’s competition obligations, as it may lead
to tit-for-tat retaliation whereby a party seeks to ensure that
the complaining party enforces all its obligations, as well.

Where dispute settlement mechanisms are made available for the competition provisions, the complaints tend
to be limited to those between states. A private party
wishing to bring a complaint must first persuade a government to submit a claim on its behalf. Governments
tend to bring claims only after a cost-benefit analysis has
been conducted, in view of the political and economic
resources required. Clearly, a country complainant needs
to believe that it has some chance of winning the dispute.
Furthermore, it must have determined that winning will
not set a precedent which will not be in its longer-term
self-interest.
In the competition provisions found in regimes such
as COMESA, the EU, and NAFTA, this area of private
action is seen as an effective setting for addressing, for
example, exclusionary practices and abuses of dominance
in supply chains. It is there that private complainants can
more easily identify the contractual practice that is
affecting their commerce and bring that practice before a
court or authority for legal assessment and action. A system of private rights is arguably more effective at catching minor actions that may go undetected by competition
authorities. Private rights of action can promote the competition rules and principles that aim to create a level
playing field and harness the beneficial economic effects
of liberalization.
Nevertheless, private rights of action are not in themselves sufficient to effectively address cross-border competition issues relating to implementation and enforcement.
Individual consumers or firms cannot obtain the necessary
information to assess anticompetitive practices or do not
have the expertise to determine their full effect. This is particularly the case for such restrictive business practices as
cross-border hard-core cartels and vertical restraints. Collusive activity is generally conducted with great secrecy. Information relating to cartel activities tends to be obtained
through investigations, from whistle-blowers who seek formal amnesty in exchange for incriminating information, or
through other actions that require resources and powers
not available to individual actors. Without this information,
it is rare for a cartel to face charges and for remedies to be
identified and imposed. In supply chains where anticompetitive behavior leads to high prices, costs can be passed to
the end user without being identified along the way. Consequently, the likelihood that a private actor will be able to
bring complaints about such practices before a national
court is not great. Although private rights of action are
important as rights and serve as an effective monitoring and
enforcement mechanism, there are cases where they are neither sufficient nor appropriate and therefore require support through active governmental intervention.
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Implementation Issues
It is difficult to assess the implementation of competition
provisions. Some regional regimes commit the parties to
establish national competition laws and policies that, in
fact, were already in place prior to the agreement and
therefore cannot be attributed to the PTA—although the
PTA may have a reinforcing effect. If regional competition
provisions are excluded from dispute settlement provisions, there will not be any disputes or case law to indicate
nonimplementation. Finally, it is difficult to attribute evidence of interagency cooperation solely to the provisions
of a PTA, rather than to interagency contacts through, for
example, the International Competition Network.
Where assessment is possible, most existing research
suggests that the level of implementation of regional competition provisions tends to be low, particularly in developing countries. This has led to questioning of the value of
incorporating such provisions into PTAs, in view of the
burdens of negotiating them and building institutions. But
the research has also generated analyses that seek to identify and solve implementation challenges in order to harness the regional public goods that such provisions can
potentially provide.
To some extent, domestic implementation is hampered
because, in most regions, competition policy is a relatively
new area of regulation. Time is required to build the necessary expertise and competition culture to establish the law
and enforce it effectively on the domestic level, before an
agency is able to take advantage of the benefits of interagency cooperation. It is apparent that in some cases competition culture is lacking at the national level, and consequently there is not sufficient political will to provide the
necessary resources, and not enough institutional authority to push competition reform measures through.
In South-South arrangements, implementation tends to
be particularly poor in countries in which national competition laws and authorities were underdeveloped prior to
signature of the agreement. In the absence of the requisite
laws, institutions, and expertise, the country cannot absorb
or take advantage of the benefits offered by the provisions.
Indeed, if there is no national competition regime, it is
clear that the fundamental economic benefits of prohibiting restrictive business practices within the national economy have not in fact been realized. Without national institutional structures, implementation of regional laws to
address cross-border anticompetitive practices will be seen
to create more costs than benefits. Even where regional
regimes establish measures such as cooperation, notification, consultations, and so on, they are of no use without
the human resources and expertise to request information
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or utilize it properly, or to engage in case coordination.
Where national laws and agencies already existed prior to
the regional agreement, there is more likelihood that the
provisions will be implemented and that benefits will be
realized.
Poor implementation performance based on lack of
structural preconditions on the domestic front can to some
extent be addressed through the negotiation of more appropriate competition provisions in the PTA. These regional
laws can prioritize the development of competition regimes
at the national level and, in so doing, address behavioral
issues by offering the legislative impetus and policy lock-in
necessary for sustained reform. Regional policy can be used
as an exogenous force to overcome domestic inertia or
vested interests that are obstacles to implementation. A
regional law can compensate for an absence of national
laws, and this has been an important feature of COMESAtype centralized arrangements.
In a fully centralized competition regime such as
COMESA, the competition laws are underpinned by institutions and dispute settlement mechanisms that have been
empowered to investigate, prosecute, and remedy anticompetitive practices. Where the agreement is between
southern parties, some without any national competition
regimes, the acknowledged first challenge is to harmonize
national competition laws and regional competition. This
dynamic is seriously constrained by the differing capacities of individual national competition authorities, which
limit the usefulness of regional law and reduce political
support for the competition authority among members.
The structural and behavioral factors reinforce each other
because implementing such a fully centralized model of
regional competition policy requires ongoing advocacy
and capacity building, in addition to legislative development to ensure that the regional law is appropriate for
national conditions and needs. The focus on both structural and behavioral variables involved in implementing
the EU competition regime evolved over the course of
50 years, with several modernizing phases to increase efficiency, reduce the costs of implementation, and foster
buy-in by member states.
Reliance on bottom-up implementation initiatives will
be less successful where a competition culture and buttressing regional laws and institutions are lacking. Mercosur is a South-South PTA that differs from COMESA in
having only a loose intergovernmental framework, with little supranational power to promote competition at the
national level. In the absence of national competition
regimes, there is no regional authority with the mandate to
promote and advocate implementation. The competition
regime under Mercosur is often described as moribund.
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In North-South agreements, the implementation
record is clearly better, although the motivation to include
competition law in PTAs is usually driven by the more
developed party. The effectiveness of implementation is
partly a function of the ability of the northern party to
push its interest in ensuring a competitive playing field for
its firms in the less developed parties, through national
laws and authorities. Although this transfer of competition law does not bode well for implementation, particularly if the provisions negotiated are based on a model
exported from a developed region, there are also positive
factors. To counterbalance the challenges that arise from
transplanting a competition regime, the more developed
party can offer technical assistance, capacity building, and
information, increasing the chances that the less developed regional partner will achieve a positive implementation record.
If the southern parties to a North-South agreement do
not possess the characteristics necessary to absorb the
benefits from exchange of information, the full potential
of the benefits to be gained from the northern party’s
experiences and know-how cannot be realized. If, however, the agreement prioritizes the provision of technical
assistance and capacity building, the parties will be more
likely to cooperate effectively in the long run, to the benefit
of both the northern and the southern parties. It is then
that positive results emerge from the avoidance of duplication of research and other activities, and of conflicts in
judgments and legal interpretations. When the advantages
of regional competition provisions are tangible and significant, as manifested in lower prices, better quality, and more
efficient regional markets, the economic and political costs
of implementation are more likely to be perceived as justified in light of the economic and consumer welfare gains.
The Brazil–U.S., NAFTA, Canada–Costa Rica, EU–Jordan,
and EU–South Africa competition regimes have had some
success in advocating a competition culture and in promoting cooperation between competition authorities
through learning by doing.11 In these decentralized NorthSouth regional competition regimes, the commitments are
confined to national implementation and cooperation buttressed by technical assistance. Although there is no explicit
reference to special and differential treatment for the
southern party, flexibility in implementation can be built
into the competition provisions. For example, the
EU–Jordan treaty states that Jordan is to have five years to
implement the provisions regulating unfair competition,
and further flexibility is offered with respect to the removal
of competition-distorting state aid (Article 53.3).
In North-North PTAs with fully centralized competition regimes, the implementation record is better. The EU,

for example, is regularly ranked by the Global Competition
Review as having one of the world’s three best competition
authorities. In the EU treaty, which establishes an independent law and competition authority with the resources
and independence to implement the competition commitments, there have been notable successes in tackling cartels
and other restrictive cross-border business practices. The
binding nature of the provisions, with supporting monitoring and enforcement agencies, is clearly much more likely to
meet with success than when agreements have loose, nonbinding clauses that are not subject to dispute settlement.
Furthermore, the regime has had several decades to create
the structural and behavioral qualities needed for success in
investigating, prosecuting, and remedying regional anticompetitive practices.
By contrast, the Australia–New Zealand deep integration PTA does not include a regional competition agency
and is not subject to a binding formal dispute settlement
mechanism. Both countries’ courts do, however, have jurisdiction throughout the region, and the PTA has a good
implementation record. Here, as with the EU, the countries
have the added advantage of a close geographic, historical,
and cultural relationship. Although their national competition laws were initially based on different models, they
were at relatively similar stages of institutional development, which promoted harmonization. In situations such
as this, and where competition agencies already exist, the
main focus of the provisions is on enhancing cooperation
and coherence among the parties on the basis of comity
rules—positive, negative, or both. A well-designed regime
of cooperation mechanisms can facilitate the implementation of measures to tackle hard-core cartels, just as legislative shortcomings inhibit cooperation (Alvarez and WilseSamson 2007).
It is evident and significant that the implementation of
competition provisions at a regional level depends on adequate enforcement of competition polices at the national
level (Alvarez and Wilse-Samson 2007; Alvarez and Horna
2008). Enforcement will be improved if, in addition to
focusing on the necessary structural changes, behavioral
changes are effected. Where competition is a new phenomenon, the inclusion of competition provisions in regional
agreements will merely signal the importance of regulating
the restrictive practices of businesses, rather than provide
substantive means of regulating anticompetitive practices.
That is, regional competition provisions will be a first step
in the long process of competition advocacy aimed at creating a competition culture.
To increase the advocacy of competition, PTAs should
emphasize cooperation on competition provisions. Some
areas for cooperation are case investigations, legal treaties,
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exchange of staff, exchange of experience, and peer reviews,
in addition to compliance with regional competition rules.
Strengthening of implementation capacity in developing
PTA members must be accompanied by a reinforced commitment on the part of developed countries to effectively
address the main competition policy concerns of their
trading partners. This is particularly important where
regional competition provisions were negotiated as a small
part of a much broader trade agreement and were pushed
by more developed parties with an interest in opening up
developing-country markets to foreign trade and business
activity.
Implementation will be more successful where the provisions reflect the diversity of social policy objectives within
the regional framework. A PTA can explicitly promote the
existing domestic policy priorities of the parties, such as
support for small and medium-size enterprises or for disadvantaged groups. The domestic policy space for fostering
marginalized communities, consumer welfare, or small
businesses through exclusions from competition regulations, as well as for promoting market efficiency and market
access, will make the agreement more appropriate to local
needs and increase the chances of successful implementation. If the regional competition provisions are viewed in
the light of the existing trade policies operating in the parties to the PTA, they are more likely to be implemented.
Levels of implementation will also relate to the ability
of the parties to enforce the competition provisions
effectively. Because most of the provisions are excluded
from the dispute settlement mechanism covering the
general trade provisions, only consultation mechanisms
are available for discussing issues related to implementation. These, however, are unlikely to provide the same
incentives to implement as would binding provisions
covered by binding dispute settlement mechanisms that
provide legal certainty and remedies.
Although competition provisions are generally not
subject to dispute settlement processes and procedures,
enforcement mechanisms can nevertheless be incorporated within the provisions themselves. For example, the
inclusion of private rights of action will enable individuals harmed by anticompetitive practices to seek redress
and damages in local courts.
Finally, implementation will be facilitated if regional
authorities are endowed with strong investigative powers,
adequate resources and expertise, and the ability to issue
cease-and-desist orders and collect fines. The greater the
independent powers, budgets, and resources of the competition agencies, the greater the chances of satisfactory
implementation will be. Such powers will only be bestowed
on competition agencies where there exists a competition
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culture to demand them and to allow the competition
authority to implement its decisions without undue interference from lobbying groups.
Conclusions
Despite limited evidence about the impact of the regional
competition regimes, it is clear that lack of regional competition can undermine the benefits from liberalization
of regional markets. Implementation of effective regional
competition law and policy can help address cross-border
restrictions or regional market failures and generate positive spillovers, such as more efficient markets that offer
better-quality goods for lower prices, further encouraging
investment. Additional benefits may be derived by mainstreaming consumer policy into regional competition
laws, given that the option of cooperation in dealing with
cross-border consumer protection issues complements
both economic and social development objectives.
Although the number and variety of North-South and
South-South PTAs with some element of competition law
is increasing, implementation records have been poor.
This is particularly the case for PTA members that did not
possess a national competition law prior to accepting
regional commitments and for PTAs whose members are
at very different stages of competition regime development. A regional competition regime in which effective
national laws are lacking offers no legal basis for a member
to take action against anticompetitive practices organized
in another member state on the basis of the effects on its
own territory. Even where regional regimes establish
measures such as cooperation, notification, and consultations to generate regional benefits, these are of no use
nationally without the human resources and expertise to
absorb or respond to the information.
Implementation is more successful in North-South
agreements, partly because of the ability of the northern
party to push its interests in ensuring that the less developed parties provide a competitive playing field for its
firms through national law and authority. The more developed party will be able to offer technical assistance, capacity building, and information that can increase the less
developed regional partner’s potential to achieve a positive
implementation record.
By crafting appropriate regional competition provisions,
PTAs can serve as vehicles for addressing both the structural
and the behavioral challenges obstructing successful implementation. In countries with little or no experience with
competition policy, regional laws can act, even if temporarily, as an alternative to the expense of establishing and
implementing domestic competition laws. For members
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with nascent or nonexistent competition regimes, technical
assistance should be designed to impart the requisite
expertise and experience over the long term. This will also
assist in promoting the necessary behavioral reforms.
Although PTA competition provisions can offer the legislative impetus and the policy lock-in necessary for sustained reform, a more appropriate first objective may be to
focus on establishing at the national or subregional level a
culture that values competition. In PTAs involving members
with no or little experience with competition, the provisions
could initially be restricted to information exchange, technical assistance, and capacity building. More general commitments could be implemented after the necessary expertise
and cooperation mechanisms have been developed. Provisions could also be included that oblige members, over a
specified period of time, to adopt competition laws that can
address the full range of private and state-created anticompetitive practices and outcomes. In such a scenario, soft law
may offer advantages if governments are uncertain of the
underlying technical issues or the judicial consequences of
the provisions. If competition regimes are at an early stage of
implementation, nonjudicial mechanisms such as voluntary
peer review, consultations on implementation issues, and
informal diplomatic methods may be more appropriate.
These can subsequently be complemented by a nonbinding
mechanism for review of competition policy and by nonbinding consultations, promotion of voluntary implementation of competition policy obligations, and, ultimately, convergence or harmonization.
If highly centralized regimes are to function adequately,
the regional monitoring and enforcement body must be
endowed with strong investigative powers, adequate
resources and expertise, and the ability to issue cease-anddesist orders and collect fines. When the advantages of
regional competition provisions are tangible and significant, the resource requirements and political costs of
implementation will be perceived as being justified by the
economic and consumer welfare gains alone. Identification
of these gains will require further empirical research and
cost-benefit analyses, along with the necessary advocacy
and legislative revisions at the national and international
levels to build an economic and social environment that is
better able both to demand competitive markets and to
supply them.
Notes
1. Some provisions of U.S. law may allow litigation in the United
States. These were unsuccessfully invoked in the Empagran case concerning alleged price fixing for vitamins; see Popofsky (2005).
2. This prohibition can be reversed in specific cases, for example,
when authorized by the U.S. International Antitrust Enforcement Assistance Act of 1994.

3. According to the effects doctrine, domestic competition laws are
applicable to foreign firms, but also to domestic firms located outside
the state’s territory, when their behavior or transactions produce an
“effect” within the domestic territory. The “nationality” of firms is irrelevant for the purposes of antitrust enforcement, and the effects doctrine
covers all firms irrespective of their nationality (Institute of Competition
Law database, http://www.concurrences.com/article.php3?id_article=
12374&lang=en).
4. Some authors believe all competition and antitrust policy is captured by “losers”—that is, inefficient firms that lose market share when
faced with competition from stronger firms (see McChesney and Shughart
1995)—but there is no convincing evidence for this view.
5. A billion is a thousand million.
6. For a description of Indian interest in this area, see Shroff (2005).
7. For example, Internationale Handelsgesellschaft mbH v. EinfuhrundVorrattsstelle für Getreide und Futtermittel, ECJ case 11/70, 1970 ECR
1125.
8. Exceptions to this rule must meet four requirements. The two positive requirements are that the agreement, decision, or concerted practice
contribute to the improvement of the production or distribution of goods
or the promotion of technical or economic progress and that it allow consumers a fair share of the resulting benefit. The two negative requirements
are that the agreement not impose restrictions unnecessary to the attainment of the positive objectives stated and that it not afford the firms concerned the possibility of eliminating competition in a substantial part of
the market in question.
9. The text is available at Office of the U.S. Trade Representative, “Free
Trade Agreements Australia,” http://www.ustr.gov/trade-agreements/freetrade-agreements/australian-fta.
10. For example, the European Commission’s report on the application of the EU–U.S. agreement states,
In all cases of mutual interest it has become the norm to establish
contacts at the outset in order to exchange views and, when appropriate, to coordinate enforcement activities. The two sides, where
appropriate, seek to coordinate their respective approaches on the
definition of relevant markets, on possible remedies in order to
ensure that they do not conflict, as well as on points of foreign law
relevant to the interpretation of an agreement or to the effectiveness of a remedy. Cooperation under this heading has involved the
synchronization of investigations and searches. This is designed to
make fact-finding action more effective and helps prevent companies suspected of cartel activity from destroying evidence located in
the territory of the agency investigating the same conduct after its
counterpart on the other side of the Atlantic has acted. (European
Commission 1999, 313)
11. Brazil and the United States have a competition cooperation
agreement (rather than an free trade agreement).
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17
GOVERNMENT
PROCUREMENT
Kamala Dawar and Simon J. Evenett

Theoretical and empirical knowledge on issues related to
government procurement in preferential trade agreements
(PTAs) is sparse. It consists mainly of taxonomies of legal
provisions on government procurement and economic
models of across-the-board (i.e., nondiscriminatory or
nonpreferential) reductions in discrimination against foreign bidders for state contracts. To the best of our knowledge, no ex post empirical assessments have been conducted
on the impact of PTA provisions dealing with government
procurement on trade flows or on the effectiveness of
national procurement institutions, nor are there evaluations of the extent to which these PTA provisions have been
implemented or of whether national procurement authorities have changed their practices as a result of PTA provisions. The analysis of government procurement in PTAs is a
nascent discipline, and readers are cautioned accordingly.
The purpose of this chapter is to describe what is known
concerning public procurement provisions in PTAs and
what factors ought to be taken into account by policy makers and analysts as they evaluate policy options in this area.
Although an effort is made to draw appropriate policy
implications, the findings are largely tentative and will
need to be revised in the light of new evidence and changes
in thinking as to what constitutes effective public procurement policy.
The section that follows examines the developmental
aspects of government procurement and associated reforms
in the context of trade agreements. The second section surveys the major types of PTA provisions on government procurement found in selected agreements, with particular
attention to dispute settlement provisions. The third section
then assesses the government procurement provisions
found in PTAs in a multilateral context, focusing on the
important matter of discrimination. Some lessons for policy making are set forth in the concluding section.

Economic and Developmental Dimensions
of Government Procurement
At the outset, it is critical to understand the development
context in which discussions of government procurement
policy in trade agreements take place. Proposals for public
procurement provisions should be informed by circumstances in developing countries. As with many “trade
and . . . ” matters, it would be unwise to design or assess
proposals for trade disciplines related to public procurement without a clear understanding of existing state
purchasing practices and their potential developmental
significance. In particular, it is important to examine the
potential scope of government procurement, the relevant
factors affecting national procurement regimes, the objectives of these regimes, and the underlying principles of
good procurement policy before drawing inferences about
trade negotiations and obligations bearing on public
procurement.
Procurement Spending as a Share of Total
Government Spending
A distinction must be made between all government
spending and what is typically referred to as state spending
on goods and services. (Spending on wages, salaries, and
pensions is part of the former, but not the latter.) The significance of this difference for development is that wage
rates are much lower in developing countries than elsewhere, and so the cost-effective way of supplying a given
level of public service is to use more labor-intensive methods. Consequently, the share of spending on capital and
intermediate goods will, other things being equal, be lower
in developing countries, and this—setting aside the level of
national income—accounts for the relatively small size of
these countries’ public procurement expenditures.1
367
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However small public procurement expenditures are in
relation to the size of the economy, the manner in which
such monies are spent has an important developmental
effect. Many public goods and services have a direct or
indirect effect on economic performance and living
standards—in particular, the living standards of the poor,
who tend not to be able to afford private alternatives. Effective national procurement policies can help improve the execution of state infrastructure projects, yielding export and
growth benefits. A government that is pursuing recognized
development goals should, consequently, strive to limit
waste and corruption in its public procurement regime.
Factors Affecting National Procurement Regimes
in Developing Countries
Procurement regimes do not necessarily affect all levels of
government in the same way. Total state spending on goods
and services is distributed across various levels of government within a nation. Constitutional arrangements—in
particular, federalist structures—affect which levels of government do the spending, how much they spend, and for
what purposes. It is unwarranted to assume that just
because one level—say, the central government—engages
in public procurement reform (perhaps unilaterally, perhaps in the context of a trade agreement), other levels will
follow suit. Constitutional niceties matter when evaluating
the likely significance and impact of public procurement
reform.
Government procurement in developing countries could
also conflict with other—at times, externally imposed—
constraints on the composition and implementation of
public spending. Externally funded budget support programs, tied aid from donors, and debt relief initiatives all
affect the level of government spending on goods and services and the extent to which the associated contracts are
open to national and international competition. A distinct
implication of these schemes is that their existence may
limit the scope of national or regional public procurement
reform initiatives, unless particular care is taken to reconcile the latter initiatives with bilateral or other international obligations.
In addition, many developing-country governments experience institutional and administrative capacity constraints,
including a paucity of trained procurement staff. As the
discussion below illustrates, there are many methods of
public procurement, and the state officials responsible
need to be well versed in their design and execution. Performance evaluation of contractees is required, and contract management, reporting, and accountability are
important tasks, especially in an era in which a premium

is placed on transparency and good governance. A number of jurisdictions recognize that the management of
procurement systems is a distinct, highly valued profession, and that, as in many cases involving talented personnel, staff retention and motivation are important
challenges.2
Objectives of National Procurement Regimes
A common feature of public procurement policies that
almost always colors debates about reform in both developing and industrial countries is the multiplicity of objectives assigned to these policies. A review of national public
procurement legislation and implementing regulations
shows that the following objectives are commonly targets
of public procurement policy:
• Value for money, typically taken to mean minimizing
procurement costs
• Macroeconomic management
• National security
• Redistribution to the poor
• Industrial and regional development
• Promotion of small and medium-size enterprises
(SMEs)
• Support for state-owned enterprises and their employees
• Pursuit of governance-related targets.
In practice, pursuit of any but the first target amounts to
designing procurement systems that sacrifice the value-formoney goal, in whole or in part, for some other objective.
Advocates for giving preference to a particular regime typically appeal to some apparently inviolable principle such
as transparency or defense of small business, but the risk of
wasting scarce state resources is high if governments are
swayed by abstract principles.
The alternative for governments is to use other state
instruments, when available, to attain a particular target.3
It is, to be sure, possible to use a national procurement
regime to support local industrial development, and a
government policy of imposing high costs on foreign
enterprises attempting to establish and do business in the
country will indeed stimulate incumbent firms. But if
those existing firms are particularly confident, they may
simply raise the prices charged the state buyer. In such a
case, not only is the policy misguided, but it might exacerbate the exercise of market power and the distortion of
resources within the economy. Much is at stake in the
design of public procurement policy—not just the
capacity to do some good, but also the danger of doing
further harm!
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When pursuing an objective other than value for
money, policy makers and analysts need to ask under what
circumstances government demand would directly and
least expensively meet the targeted objective. To this line of
argument, some will respond that the “real” world is
imperfect and often requires second- or third-best solutions. Experience indicates that this objection would be
stronger if it were made after alternative government policy
instruments had been evaluated and rejected as potential
means to a stated end.
Four Broad Principles of Good Procurement Policy
Despite, or because of, the variety of government objectives
for public procurement policy, most jurisdictions, international accords, and pronouncements of international
organizations on public procurement tend to refer to a core
set of “principles” for the implementation of national policy in this area. Governments desire to retain the freedom
to use procurement policy to pursue policy objectives that
may be different from their neighbors’ objectives. In this
context, the core principles may be seen either as a limited
approach to liberalization or as an agreement on higherlevel disciplines that guarantee good policy making and
governance. For governments negotiating a common
approach to procurement reform—perhaps through a
PTA—these similarities in principles may make it easier to
reach consensus despite differences in overall objectives for
public procurement policies.
Over time, the following four principles appear to have
gained considerable common support: (a) efficiency (value
for money); (b) equality of opportunity to compete for
state contracts (nondiscrimination); (c) transparency
(control of corruption; accountability); and (d) encouragement of investments and partnerships (public-private
partnerships).4 The principles may be codified in national
constitutions, national and subnational laws, implementing regulations, and binding and nonbinding international
accords. Associated with the principles are particular steps
that the government can take to attain them.
Efficiency. It is widely accepted that the value-for-money
objective is best achieved by encouraging (through the
design of an easy-to-understand, easy-to-participate-in,
and fair procurement regime) the maximum number of
bidders for a state contract. Simulation evidence strongly
suggests that the expected cost to the government of a contract falls as the number of bidders increases, and especially
as the number rises toward five or six (McAfee and
McMillan 1989; Deltas and Evenett 1997).
For many developing countries, the inefficiency and
opportunity cost of suboptimal levels of competition in
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national procurement regimes can be substantial. For an
average developing country that spends about 15 percent
of its national income on goods and services, a 10 percent
saving on procurement contracts is equivalent to 1.5 percent of gross domestic product (GDP)—an amount that
may exceed the total amount of aid received by many
developing countries.
Equality of opportunity. Entrenching equality of opportunity to compete for state contracts involves eschewing
provisions that limit, bar, or discourage firms from bidding, on the basis of location, sourcing decisions, and
employment practices.5 Bans on foreign bidders, as seen in
certain “buy-national” legislation passed during the
2008–09 global economic downturn, involve violations of
equality of opportunity (see box 17.1). The matter here is
not simply a case of domestic versus foreign firms but also
of discrimination between foreign firms, as discussed in
the next section.
The adverse welfare effect from discriminating against
foreign bidders is, however, not straightforward to establish theoretically. Baldwin (1970) and Baldwin and
Richardson (1972) show that when the quantity of a good
that the government seeks to buy is smaller than the total
quantity supplied by domestic firms, prohibiting foreign
firms from bidding on state contracts merely reshuffles

Box 17.1. Persistence of Discrimination: Procurement
Practices and the Global Economic Crisis
The 2008–09 global economic downturn has created doubts
about the effectiveness of the rules and disciplines governing
government procurement contained in trade agreements.
The widespread use of fiscal stimulus packages has added
a further layer of factors and potential complexity. Some
governments have included “buy-national” provisions in
fiscal stimulus packages to coerce state agencies into buying
“domestic products.” Defining what exactly a domestic
product is often proves elusive, and so the laws underpinned
by such notions can be confusing.
This being said, buy-national provisions have the
potential to affect the international outsourcing decisions
of firms and the operation of their supply chains. A
developing country may find that both its intermediate and
final goods producers lose sales abroad when a trading
partner implements restrictive buy-national policies. These
policies introduce a form of cross-border discrimination
against foreign commercial interests in an area of corporate
strategy making (international supply chains) that has
benefited significantly from open borders over the past two
decades. Moreover, for developing countries in which
participation in international supply chains is viewed as a
way of encouraging the upgrading of exporters, the
consequences of being barred from certain commercial
opportunities through buy-national provisions may not be
confined to lost sales.
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purchases from foreign producers from state buyers to
local private sector buyers, without any impact on local
prices and local production levels. In other words, the existence of discrimination and its subsequent removal may
have no effect on resource allocation.
The same analyses showed that only when the total
amount demanded by a government exceeds the total
quantity supplied by domestic firms does banning foreign
bidders increase domestic output and prices and limit
imports. If the good in question is one that is supplied in
small quantities in a developing country—perhaps because
the legal and governance environment is less than ideal for
business—such a ban on foreign procurement can indeed
lead to expansion of domestic output.6 For this reason,
nationalistic procurement policies are regarded in some
quarters as part of the industrial policy toolkit.
In brief, the economics of discrimination in public procurement is different from that of tariffs, precisely because
the former applies only to a subset of buyers.
More recent analyses focus on cases in which discrimination did limit market access (see, e.g., Evenett and
Hoekman 2005). The increase in prices paid by state buyers
following a ban on foreign procurement tends to encourage the entry of domestic firms willing to supply the government, and so the longer-term effects of procurement
discrimination depend on the magnitude of local barriers
to entry. With no such barriers (whether administrative or
in the shape of anticompetitive practices by incumbent
firms), the procurement discrimination could, in the long
term, lead to an expansion of domestic output. In a competitive market, moreover, prices would fall in the longer
term to the lowest level of average costs of the most efficient local firm, which may or may not be equal to those of
the most efficient foreign rival. If it turns out that in the
longer run the most efficient local firm has costs equal to
or less than those of its most competitive foreign rival, the
government will end up paying prices at or below world
prices; implying that under these circumstances there is no
adverse price impact from discrimination in the long run.
The policy implication of this argument is as follows: the
longer-term impact of procurement discrimination on
resource allocation and state budgets is contingent on
national competition law and its enforcement and on policies toward the entry of new business.
In some cases, such as the provision of health care and
other professional services, the principle of equality of
opportunity is tempered by the realization that it should
only apply to qualified or sufficiently expert or experienced
bidders. Without challenging the contention that expertise
is needed to fulfill certain government contracts, the question arises as to whether the qualifications to bid can be

made as nondiscriminatory as possible. For instance, if a
particular skill is absolutely needed, the qualification
requirement should be based on that skill—on nothing
else, and certainly not on how that skill was acquired. In
many instances, however, governments are adamant in
asserting that only the graduates of specified national institutions have the skill in question.
Transparency. The importance of transparency in government procurement is generally well accepted. It is often
argued (Anderson et al. 2009) that transparency helps
improve governance and limit corruption and discrimination; the latter consideration points to a potential complementarity across principles. However, not every aspect of
the procurement process can be made mechanical and
transparent (the evaluation of intangible attributes of bidders is an example), and the pursuit of more transparent
procurement policies will not completely eliminate opportunities to engage in discrimination. Furthermore, achieving transparency is costly. Although transparency can
encourage more firms to bid for state contracts, thereby
intensifying competition and lowering procurement costs,
it also entails costs, such as delays in awarding procedures.
The optimal degree of transparency is therefore unlikely to
be infinite, and reasonable people can disagree over that
degree. Still, the general principle that the procurement
process should be known, understandable, and inexpensive
to monitor remains key.
The relationship between transparency and market
access can be ambiguous (Evenett and Hoekman 2005).
Making procurement regulations easier to understand and
more accessible will encourage foreign bidders for state
contracts but will also attract domestic ones. Whether the
share of state contracts awarded to foreign firms goes up or
down will depend on the relative responsiveness of both
types of firm to improvements in transparency. It is quite
possible that a foreign trading partner could argue for the
inclusion of transparency-related provisions in a PTA and
subsequently discover that the implementation of those
provisions actually benefits the domestic contractors of the
partner country.
Improved transparency is one of the few areas in which
there is some empirical evidence of the impact of procurement reform.7 Information on contracts entered into by
member states of the European Union (EU) between 1995
and 2002 and on the number and “nationality” of firms
bidding for those contracts shows that during the period,
the average number of bidders increased by 30 percent, the
number of foreign subsidiary bidders rose to 30 percent of
the total, and the dispersion of prices paid for comparable
products by state buyers fell by 30 percent. Interestingly, it
was found that during the same period, 78 percent of all
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state contracts examined went to small and medium-size
enterprises, suggesting that transparency reform has
not eliminated the capacity of SMEs to compete for these
contracts.
Encouraging investment and public-private partnerships.
Since the early 2000s, the principle of encouraging publicprivate partnerships in government procurement has
gained momentum. In recognition of both tight budget
constraints and the growth of private sector capital
markets, governments have sought to fund investment (or
capital) projects with contributions from the private sector.
Although the contractual circumstances are hardly uniform, a private sector partner typically puts up the capital
for a state project in return for the right to operate the
related state facilities and charge users of those facilities.
Many such partnerships are effectively off the government’s balance sheet, precisely because the private sector
advanced all the financing, but the associated transactions
are still part of government procurement and ought to be
treated as such.
Implications for Negotiation of Trade Obligations
Concerning Public Procurement
The motives for negotiating and agreeing on public procurement provisions in PTAs are not limited to market
access. Provisions of trade agreements fall broadly into
three categories, delineated by their specific objectives:
entrenching rules, limiting cross-border discrimination
(thereby opening markets), and promoting state-state
cooperation and the orderly settlement of disputes. Government procurement, like other behind-the-border issues,
falls into a fourth category, as the provisions on this subject
also deal with the establishment, funding, operations, and
review of the public institutions associated with the
national procurement regime. A government might strategically accept binding rules on its national procurement
regime because, in the government’s assessment, these
rules are the most effective way of reforming national practices. Consequently, it is misleading to think in terms of the
gains of these provisions solely in terms of what additional
sales can be made in a trading partner. Market access is not
the only possible benefit, and PTAs can contribute toward
institutional improvements that have significant development payoffs.
The possibility that trade obligations can be used to
improve a national procurement regime immediately
raises the question of whether there are other, potentially
more effective, vehicles available to governments for attaining the stated ends. In principle, changes in national legislation or in a nation’s constitution are alternatives, and the
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question arises as to why provisions in a trade agreement
present a more credible, more effective, or more feasible
option. Much depends on the legislative and constitutional
history of the developing country in question—reneging
on national legislative and constitutional commitments
may involve less risk for some governments than breaking
their pledges to a powerful trading partner. The key point
is that alternative reform vehicles exist for public procurement regimes, and the case needs to be made that, given its
history and other relevant circumstances, a developing
country’s interests are best served by signing public procurement provisions. Put this way, it may be the case that
no generalizations about the desirability of public procurement provisions in trade agreements are possible. And just
because not every developing nation will benefit from such
provisions does not imply that no developing country will.
As is shown in figure 17.1, two-thirds of the PTAs notified to the World Trade Organization (WTO) since 2000
include provisions related to government procurement,
and about 28 percent of extant PTAs treat government procurement in a comprehensive way. (See the annex to this
chapter for a list of PTAs with government procurement
provisions.) But PTAs are not the only instruments that
regulate government procurement on an international
scale (see box 17.2) Nonbinding guidelines, such as the

Figure 17.1. PTAs Containing Government
Procurement Provisions, 2009

28%
37%

35%

PTAs with comprehensive government
procurement provisions
PTAs containing a few government
procurement provisions
PTAs without government
procurement provisions
Source: Anderson et al. 2009.
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Box 17.2. Three International Government Procurement Instruments
The three basic types of international instruments on government procurement, and the principal examples or actors, are as
follows:
Model procurement codes, guidelines, and statements of principles or best practices
• United Nations Commission on International Trade Law (UNCITRAL) Model Law on Procurement of Goods, Construction and
Services
• United Nations Convention against Corruption
• Asia-Pacific Economic Cooperation (APEC) Nonbinding Principles
Procurement guidelines imposed by central financial institutions
• World Bank
• Regional development banks
Binding agreements or directives
• World Trade Organization (WTO) Government Procurement Agreement (plurilateral)
• Preferential trade agreements (PTAs): European Union (EU) directives; Common Market for Eastern and Southern Africa
(COMESA); West African Economic and Monetary Union/Union Économique et Monétaire Ouest-Africaine (WAEMU/ UEMOA)

United Nations Commission on International Trade Law
(UNCITRAL) Model Law and the Asia-Pacific Economic
Cooperation (APEC) Nonbinding Principles, as well as
guidelines of lending agencies, play important roles in setting out international norms for reforming domestic procurement frameworks.8
The APEC principles, as stated in the 1994 Bogor Declaration, include a transparency standard, value for money,
open and effective competition, accountability and due
process, fair dealing, and nondiscrimination. These principles are similar to the objectives, whether binding or
nonbinding, enunciated in other international instruments, including the WTO’s Government Procurement
Agreement (GPA). All international frameworks stress the
importance of transparency and an optimal use of
resources and acknowledge the need for nondiscrimination and competition in procurement markets, within a
rules-based procurement system. The nonbinding principles cannot, however, provide any significant degree of legislative push or legislative certainty.
PTAs with government procurement provisions have
similar general objectives, but PTA negotiations, particularly among similar countries, can allow for the provisions
to be better tailored to parties’ needs. Parties to a PTA may
share cultural interpretations of principles such as fairness, accountability, and integrity, and the consequent
ability of a PTA to promote the harmonization of procurement rules may enable bidders to better predict methods
of tendering, selection, and adjudication, thereby increasing the efficiency and competitiveness of the system. There
is, however, a risk of creating a patchwork of different pro-

curement processes internationally, reducing transparency
and competition.
A government procurement provision may be explicitly
discriminatory, but this does not imply that the implementation of the provision is necessarily harmful to the commercial interests of third parties. Indeed, many provisions
in PTAs require changes in national procurement regimes
that, as a legal matter, need only be shared with signatories.
If, however, operating dual administrative systems is very
costly, a signatory may decide that it is cheaper to share all
the PTA-induced improvements with all of its trading partners. In that case, the agreement may allow de jure discrimination with respect to a particular provision, but, de facto,
no discrimination occurs. This observation does not imply
that there is no discrimination in the public procurement
provisions in PTAs but, rather, that it is possible for a discriminatory provision to generate most favored nation
(MFN) benefits. Put simply, criticism of PTAs on the basis
of the effects of discriminatory tariff reforms need not
carry over to public procurement provisions. Again,
straightforward generalizations may not be possible.
Just because a PTA contains potentially discriminatory
provisions does not imply that its implementation will
cause harm to nonsignatories; a PTA may trigger MFN
improvements in public procurement institutions. It
would also be wrong to infer that because a national procurement regime could be improved, PTA provisions are
the best vehicle for doing so. Open-minded, case-by-case
assessments of the merits of such provisions are probably
the best counsel for policy makers and those that advise
them.
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Finally, reverting to the earlier discussion, individual
governments’ preferences as to the objectives of procurement vary. Procurement provisions negotiated in a PTA
should reflect both agreement on policy-neutral ways to
achieve better regulation (such as transparency) and some
degree of acceptable exceptionality that can be accommodated through specific exceptions or exemptions, as discussed in the next section.
An Overview of Government Procurement
Provisions in PTAs
Surveys of government procurement provisions in PTAs
worldwide indicate that these regimes exhibit a wide variety and may overlap (Bourgeois, Dawar, and Evenett 2007;
Dawar and Evenett 2008). The most comprehensive
regimes—for example, the PTA between the EU and Chile,
the North American Free Trade Agreement (NAFTA), and
the Dominican Republic–Central America Free Trade
Agreement (CAFTA–DR) PTA—contain detailed provisions on government procurement and related issues, such
as dispute settlement. At the other end of the spectrum,
some PTAs omit procurement altogether; examples are the
East African Community (EAC) and the Association of
Southeast Asian Nations (ASEAN). Other agreements set
out minimal provisions covering only transparency, cooperation, or the gradual liberalization of procurement markets.
The variety of regimes largely stems from the fact that
government spending is the preserve of sovereign decision
making, providing a readily available (but not necessarily
effective) tool for favoring particular domestic policies,
sectors, or communities. Consequently, the willingness of
governments to use PTAs to reform, or to codify the reform
of, public purchasing practices depends on national circumstances and international opportunities. Policy makers
have many options available to them as they consider their
country’s strategy toward government procurement provisions in PTAs. Where governments have been proactive,
significant provisions have been developed, as discussed
next.
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ensure that both parties’ suppliers are given equal access to
each others’ government procurement markets.
EU and U.S. PTAs with industrial economies such as
Chile and Australia, although regarded as relatively comprehensive, are less ambitious regarding market access, containing instead general principles of nondiscrimination,
reciprocity and transparency.9 The economic partnership
agreement (EPA) between the EU and the Caribbean
Forum of African, Caribbean, and Pacific (ACP) States
(CARIFORUM) is unique in including only transparency
as a general principle, without any binding commitments
regarding market access.
The U.S.–Jordan PTA contains a single commitment on
government procurement, to the effect that the parties
support Jordan’s accession to the WTO Government Procurement Agreement. This clause could promote the market access interests of both parties and of all existing
members of the GPA. So far, PTAs entered into by the EU
have not included clauses committing a party to accede to
the GPA. Instead, their negotiated texts tend to set reciprocal and gradual liberalization of procurement markets as a
goal without specifying the scope or coverage of the agreement. This is the case with the EU–Morocco association
agreement, which states that the council set up by the
agreement must implement the mutual opening of procurement markets.10
To make the picture even more varied, not all industrial
countries have chosen to include government procurement
provisions in their agreements, as illustrated by the
Canada–Costa Rica and New Zealand–China PTAs. SouthSouth PTA provisions also vary widely. In ASEAN, the
EAC, and the Southern Cone Common Market (Mercosur,
Mercado Común del Sur), for instance, no government
procurement provisions have been negotiated, whereas in
the CAFTA–DR agreement, the general principles accord
national treatment and nondiscrimination to all parties to
the PTA. In the Common Market for Eastern and Southern
Africa (COMESA), the guiding principle is to promote
regional procurement integration through cooperation
and information exchange rather than through binding
procurement laws.

Examples of Government Procurement Provisions in PTAs
The most comprehensive government procurement agreement to date is the Australia and New Zealand Government Procurement Agreement (ANZGPA). The general
principle behind this agreement is to form a single government procurement market “to maximise opportunities for
competitive [Australia and New Zealand] suppliers and
reduce costs of doing business for both government and
industry.” The procurement provisions are designed to

Defining the Scope of Government
Procurement Provisions in PTAs
Most PTAs that include government procurement provisions tend to follow the WTO GPA positive-list approach.
This means that the scope of the provisions is defined
during the negotiations, and the obligations apply only to
procurements by the entities listed in the annexes to the
text. (In the GPA, the relevant provisions are Annexes 1–3
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to Appendix I.) The positive-list system allows for greater
national flexibility and a more incremental approach to
procurement reform for the included entities. For example,
NAFTA only regulates federal or central government enterprises and certain parastatals.11 State and provincial government entities are excluded, although the governments
“encourage” voluntary and reciprocal participation by
their respective subnational units. The PTA between the
EU and Chile includes a positive list for the European federal entities covered for each EU member state. Although
most member states also follow a positive-list approach at
the subnational level, some EU members, such as Finland,
have chosen to employ a negative-list approach, which
means that, except as explicitly specified, all public or publicly controlled entities or undertakings that do not have an
industrial or commercial character are subject to the government procurement provisions. Chile, by contrast, follows a
strict positive list for both central and municipal levels.
The negative-list approach is used most notably in the
deep integration PTA between Australia and New Zealand:
all government entities are subject to the procurement
obligations except those that are explicitly listed as exempt.
This broad approach complements the objectives of the
Australia–New Zealand Closer Economic Relations Trade
Agreement (ANZCERTA), of creating a single market
between the two parties and achieving the maximum benefits from bilateral trade. The choice of a negative-list
approach to negotiations on the entities covered by
government procurement provisions is typically taken to
signal greater liberalizing ambition. The total amount of
commercial opportunities created depends, however, on a
wider range of factors.
Following the WTO GPA approach, and mirroring its
text, the EU–Chile obligations apply to “any law, regulation, procedure or practice regarding any procurement, by
the entities of the Parties, of goods and services including
works, subject to the conditions specified in the relevant
Annexes.”12 As with the WTO GPA and most PTAs, the
EU–Chile obligations do not apply to some kinds of contracts, including international agreements; contracts pertaining to land acquisition, broadcasting, arbitration,
employment, and financial services; and certain research
and development (R&D) contracts. U.S. PTAs, the
ANZGPA, and the WTO GPA include both goods and services and, most notably, big-ticket items such as construction services.
Thresholds
The coverage of government procurement provisions in a
PTA applies only if the value of the procurement is at or

above the thresholds negotiated by the parties. To the
extent that other PTA provisions limit or condition discrimination, the thresholds agreed in a PTA have an
important effect on the extent to which domestic firms will
face additional competition from foreign rivals after the
PTA comes into effect.
Thresholds may differ according to the type of procurement and the level of government making the purchase. In
effect, these thresholds allow for a partial opening up of the
covered sectors, offering governments flexibility to promote other policy objectives through certain excluded
sectors of the procurement market. Using thresholds to
promote an incremental approach to reform extends shelter from these obligations to sectors and entities operating
below the threshold. The provisions of the EPA between
the EU and CARIFORUM, for example, apply only to central government contracts in excess of one of the highest
thresholds yet negotiated, US$200,000.
Notwithstanding the need to tailor procurement provisions to the domestic circumstances of a country, a costbenefit analysis of high thresholds and preferential policies
is essential. Such analyses, however, are scarce. As was
noted above, using discriminatory procurement as a development tool detracts from the beneficial effects of applying
value-for-money criteria to the expenditure of public
funds. These benefits are usually sought in the most integrated PTAs, such as the ANZGPA, which, consequently, do
not set any thresholds.
Countries that are parties to PTAs and are also members
of the WTO GPA cannot set higher thresholds in bilateral
and regional agreements involving other GPA members
than those stated in the GPA. That agreement’s thresholds
vary according to level of government (central government, subcentral government entities, and governmentowned enterprises) and are expressed as special drawing
rights (SDRs), an accounting unit used by the International Monetary Fund (IMF).13 In order to capture further
benefits from liberalizing procurement markets, the more
recent U.S. agreements (except those with Bahrain and
Morocco) have negotiated thresholds lower than those
agreed to in the GPA.
Incorporating Development or Domestic Policy Objectives
To afford further flexibility in implementing government
procurement provisions, parties to PTAs with government
procurement regimes may negotiate specific exceptions in
the scope or coverage of the agreement (see box 17.3).
Most of the more comprehensive agreements explicitly
prohibit government entities from imposing measures
aimed using requirements regarding domestic content,

Government Procurement

375

Box 17.3. Examples of Flexible Provisions in Government Procurement PTAs
Scope: Level of entities covered by the provisions
• Central or federal level only: U.S. preferential trade agreements (PTAs); set to commitments in the World Trade Organization
(WTO) Government Procurement Agreement (GPA)
• Subcentral entities: European Union (EU) PTAs; set to WTO GPA commitments
• All entities: Australia and New Zealand Government Procurement Agreement (ANZGPA); New Zealand–Singapore PTA
Thresholds: Minimum value at which procurement is covered by provisions
• WTO GPA thresholds or lower: GPA parties
• Transitionally higher than WTO GPA thresholds: PTAs between the United States and Bahrain, the United States and the
Dominican Republic–Central America Free Trade Agreement (CAFTA–DR), and the United States and Oman
• Higher than WTO GPA thresholds: economic partnership agreement (EPA) between the EU and the Caribbean Forum of African,
Caribbean, and Pacific (ACP) States (CARIFORUM)
• No thresholds: ANZGPA; New Zealand–Singapore PTA; Chile–Costa Rica PTA
Exclusions
•
•
•
•

Defense procurement
Transport: U.S. PTAs
Financial services: Chile PTAs (e.g., U.S.–Chile; Mexico–Chile)
Health, education, and welfare: New Zealand (e.g., Trans-Pacific Strategic Economic Partnership)

Set-asides
• Preferential opportunities for indigenous persons: Australian agreements (e.g., Singapore–Australia PTA, Article 15)
• Small and minority businesses: U.S. general note to annexes
Offsets
• Prohibited: U.S.–Singapore, Japan–Switzerland, EU–Chile, and other PTAs
• Not prohibited: EU–CARIFORUM EPA, European Free Trade Association (EFTA), Singapore–Australia PTA, EU–Jordan PTA,
and others

licensing of technology, investment, and the like to encourage local development or improve balance of payments
accounts. These measures are known as offsets and are
defined in Article XVI of the WTO GPA. There are, however, other measures that give the parties flexibility to promote domestic policy objectives. For example, under
NAFTA’s joint programs for small business, a committee is
established to report on the efforts being made to promote
government procurement opportunities for members’
small enterprises. NAFTA also initially allowed Mexico’s
national oil and electric companies to set aside one-half of
their procurement each year for domestic suppliers. (This
provision was entirely phased out by 2003.) Unlike the
United States and Canada, Mexico is not a member of the
WTO GPA, and its procurement is therefore subject only to
the obligations negotiated in PTAs. Another NAFTA exception allowed Mexico to impose local-content requirements
for turnkey construction projects. For capital-intensive
projects, Mexico negotiated set-asides for as much as 25
percent for local inputs, and for up to 40 percent Mexican
content for labor-intensive projects.
In the free trade agreement (FTA) between Mexico
and Nicaragua, in addition to set-asides, both parties

negotiated rules allowing minimum local-content rules for
awardees of state contracts. Such provisions are not confined to South-South arrangements. Promotion of the
development of local industry and local employment is
included in the Australia–Singapore FTA, which explicitly
allows the Australian government to promote employment
for significant indigenous communities.
In addition to provisions allowing for set-asides and
other exceptions, cooperation and technical assistance can
also be specified in the agreement. For instance, the
EU–Chile government procurement provisions state that
the parties will seek to provide technical assistance
on issues connected with public procurement, paying
special attention to the municipal level. The North-South
EU–CARIFORUM agreement includes provisions on
cooperation and technical assistance, with commitments
of financial resources. There are also asymmetrical requirements that the EU show “due restraint” in resolving disputes in favor of CARIFORUM parties. This is ambiguous,
but it could result in the EU’s resolving disputes by giving
the CARIFORUM partners the benefit of the doubt, or
demanding less retaliation. The agreement also allows a
significant implementation period to give CARIFORUM
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countries ample time to prepare for implementation and
provides for development support.
In addition to exceptions in individual schedules, procurement obligations in U.S. PTAs (like those of the WTO
GPA) are subject to national security and general exceptions, to exclude sensitive sectors from the overall rules.
These exceptions vary in their scope and details. The U.S.
PTAs with Chile and Singapore include “essential security”
provisions specifically applicable to government procurement obligations, but this type of national security exception is not present in the U.S.–Morocco and U.S.–Australia
agreements. In general, the government procurement
exceptions in the EU’s PTAs broadly follow the template
contained in Article XX of the General Agreement on Tariffs and Trade (GATT); Article 161 in the EU–Chile PTA is
an example. U.S. PTAs are different in that they include
additional specific measures, such as those necessary to
protect human, animal, or plant life or health (e.g.,
U.S.–Chile PTA, Article 9.16).14
Settling Disputes over Government Procurement in PTAs
An effective dispute resolution mechanism is critical to the
effectiveness of government procurement disciplines in
PTAs. It also has broader application because government
procurement dispute settlement provisions include a number of features that might usefully be employed in other
behind-the-border policies (see Porges, ch. 22 in this
volume).
Within a comprehensive PTA government procurement regime, there can be two or possibly three levels of
dispute settlement. The first level consists of the procedures and institutions governing disputes between the
procuring entity and a disappointed bidder (the disputes
being those relating to the procurement procedure
itself). The second level is the system governing disputes
between the parties to the agreement—that is, state-state
disputes regarding compliance or the implementation of
the government procurement provisions within the
agreement. At the third level, there may be a clause governing disputes between state parties that are simultaneously members of other relevant international agreements
with overlapping jurisdictions that also include dispute
settlement mechanisms.
Complaints about the procurement process. The availability of dispute settlement of complaints matters because it
means there is a self-policing and self-enforcing mechanism for the procedural provisions set out in an agreement.15 A dispute settlement mechanism provides an
essential forum for airing complaints and obtaining relief,
and it offers the parties due process rights while enhancing

the accountability of the officials and the procuring agencies. The existence of the mechanism improves the system’s
reputation, reducing barriers to entry caused by a poor
perception of the integrity or due process of procurement
markets. An important point is that complaints do not
concern the performance of the contract, once it has been
initiated. (That type of performance complaint is covered
in the contract itself.)
Domestic review mechanisms can be located within a
contracting agency, a dedicated independent entity, or the
general court system. Each option has advantages and disadvantages relating to issues such as perceived independence, expertise, efficiency, and authority. A common model
used in the more comprehensive PTAs is to house the bid
challenge mechanism in a designated body or agency. A
deep integration model such as the ANZGPA typically
embeds the monitoring procedures in an annex to the
agreement. The annex then commits the parties to identify
a designated body as the responsible authority and point of
contact for complaints. Monitoring is triggered by the
examination of alleged breaches of the agreement by the
other party. The designated body investigates the complaint, and if the matter cannot be resolved, it has the
power to refer the case to the ministerial level for further
investigation, if necessary. This is a very streamlined model
that is able to balance the lack of formal procedures with
speed and efficiency and is mainly suitable for more highly
integrated markets.
The NAFTA bid challenge system is much more procedurally extensive. It obligates the parties to adopt and
maintain bid challenge procedures that allow suppliers
to submit challenges concerning any aspect of the procurement process. It seeks to ensure that the contracting
entities accord fair and timely consideration to any
complaint and sets out minimum time limits for the submission of complaints. Independent reviewing authorities must be identified, and the “entities normally shall
follow the recommendations of the reviewing authority”
for bringing the actions into conformity with their
obligations.
A similar template obligating the parties to provide procedures that are transparent, timely, impartial, and effective
can be found in the CAFTA–DR, EU–Chile, U.S.–Chile,
and EU–CARIFORUM agreements. Most of these agreements do not specify the measures available for remedy of
breaches or the amount of compensation. The EU–Chile
agreement, for example, states that the challenge procedures shall provide for correction of breach of the provisions or for compensation for damages, which is limited to
the costs of tender preparation and protest. The government procurement provisions in the EU–Mexico FTA
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concerning the gradual and reciprocal liberalization of signatory procurement markets are less ambitious, and the
challenge procedures are correspondingly less well developed. The agreement simply states that the PTA’s joint
council should decide on the construction of “clear” challenge procedures.
As a model for some of the more comprehensive PTA
provisions, Article XX of the WTO GPA, on challenge procedures, includes similar language concerning firstinstance consultation procedures, transparency and good
governance of the review proceedings, and time limits. The
article further states that the review body should be a court
or impartial entity subject to judicial review or similar procedures. The challenge provisions include the option of
taking rapid interim measures to correct breaches of the
agreement and limitation of compensation for damages
suffered to the costs of tender preparation or protest.
Those PTAs that have soft cooperation provisions covering government procurement or best-endeavor clauses
do not include bid challenge mechanisms because these are
to be developed within domestic legislation. Where review
mechanisms are included in such agreements, they necessarily apply only to procurement that lies within the scope
and coverage negotiated by the parties.
Existing approaches in state-state disputes. Where
neither party to a PTA is a member of the WTO GPA, disputes about nonimplementation of the government procurement provisions are governed only by the PTA itself.
This is the case, for instance, with ANZCERTA, the deep
integration PTA between Australia and New Zealand. No
specific procedure is established to govern disputes related
to noncompliance of government procurement provisions; instead, the agreement states that “the close and
long-standing political relationship between Australia and
New Zealand means that any issues of grievance or concern are addressed through discussion between the two
Governments.”
NAFTA’s dispute resolution provisions are applicable to
all disputes regarding the interpretation of application of
NAFTA and are “intended to resolve disputes by agreement, if at all possible.” Because the process encourages the
use of arbitration for settlement of disputes between parties, it begins with government-to-government consultations. When these general disputes are not resolved
through consultation within a specified period of time,
either party can request that the dispute be referred initially to the “good offices” of NAFTA’s Free Trade Commission. If the dispute is not resolved within a fixed time
period, the matter can be referred to a panel for ad hoc
arbitration. Each party selects two panel members, and the
chair is chosen by consensus. The panel’s recommenda-
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tions are binding. Thus, in comparison with integrated systems such as those of the EU, EFTA, or COMESA, which
have permanent international courts to settle disputes
between member states, individuals, and the organization’s
institutions, NAFTA is less institutionalized and relies
mostly on ad hoc arbitration and diplomacy.
The state-state dispute settlement provisions in the
U.S.–Chile and CAFTA–DR agreements have a similar
framework, typically reflecting the multimember nature of
the PTAs. Both sequence dispute settlement procedures in
the same manner, although the CAFTA–DR PTA has an
additional provision allowing for multiple complainants
and third-party participation in dispute proceedings and
setting out different procedures. Under this agreement, a
party that considers it has a substantial trade interest in a
dispute between other parties to the agreement may participate after sending a written notice explaining its interest in
the matter to the other parties within seven days of delivery
of the initial request for consultations (Article 20.4, on
consultations). That party automatically becomes one of
the consulting parties and may request a meeting of the
agreement’s commission if the matter is not resolved
within a specified time.
Overlapping jurisdictions and dispute settlement mechanism “shopping.” Article XXII of the WTO GPA, on consultations and dispute settlement, provides that the WTO Dispute Settlement Understanding (DSU) applies if a GPA
party considers that an objective of the agreement or a benefit accruing to the party from the agreement is being nullified or impaired because another member has failed to
carry out its obligations. The Dispute Settlement Body
(DSB) has the sole authority to establish panels of experts to
consider the case and to accept or reject the panels’ findings
or the results of an appeal. It monitors the implementation
of the rulings and recommendations and can authorize
retaliation when a country does not comply with a ruling.
The DSB’s recommendations are to be implemented, and
the relevant party must state its intention of doing so at a
DSB meeting held within 30 days of the report’s adoption. If
it does not, the complaining side may ask the DSB for permission to impose limited trade sanctions against the noncompliant party; these sanctions are ideally restricted to the
same sector as the nullification or impairment.
Because of its legalistic and binding framework, the
DSB is one of the strongest trade arbitration forums. Its
strength makes it attractive to weaker states that are unable
to exert diplomatic pressure on a noncompliant party. But
a lack of coherence in international trade law can result
when governments are faced with multiple and overlapping obligations and jurisdictions to choose from when
trying to settle a dispute.
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To offer more predictability and transparency, some
PTAs include rules that dictate the choice and sequencing
of dispute settlement systems. In some PTAs, a request for
the establishment of a WTO panel excludes the jurisdiction
of the regional forum, or the use of one mechanism
excludes the use of another (to prevent “forum hopping”).
A PTA cannot take away the jurisdiction of the WTO GPA:
if a party to both a PTA and the GPA appeals to the WTO
Dispute Settlement Body, the panel will not refuse it
because of PTA rules. (The panel will, however, refuse the
dispute if it does not concern the application of the GPA or
another WTO agreement.)
The U.S.–Chile and CAFTA–DR PTAs have clauses clarifying the forum to be used in a dispute. A complaining
party may select the forum, which may be either the PTA
concerned, another PTA to which the parties are party, or
the WTO DSM, as appropriate. Once the party requests a
panel under the jurisdiction of one agreement, the forum
selected is to be used to the exclusion of others.
The arrangement in the EU–Chile agreement is more
elaborate: it provides that unless the parties agree otherwise, when a party seeks redress for a violation of an
obligation under the forum exclusion clause (which is
equivalent in substance to an obligation under the WTO),
it shall have recourse to the relevant rules and procedures
of the WTO Agreement, which apply notwithstanding the
provisions of the PTA. Once dispute settlement procedures
have been initiated in a selected forum, that forum is to be
used to the exclusion of any other
NAFTA’s members are the United States and Canada,
which are parties to the WTO GPA, and Mexico, which is
not. In the case of a dispute relating to procurement
between the United States and Canada, those countries
can choose whether to use the PTA or the WTO forum.
Mexico’s procurement is exclusively governed by NAFTA,
and so it must adhere to the procedures specified in that
agreement.
The NAFTA dispute settlement procedures are oriented
toward diplomatic or negotiated solutions. They provide
that disputes regarding any matter that arises under both
NAFTA and the General Agreement on Tariffs and Trade
(GATT), or under any agreement negotiated under these
arrangements, or under any successor agreement, may
be settled in either forum at the discretion of the complaining party. A party is to notify any third party of its intention to bring a dispute, with a view to agreement on a
single forum. If the parties cannot agree, the dispute is normally to be settled under the NAFTA procedure. This has
led in the past to some danger of legal fragmentation, as
can be seen in the U.S.–Mexico soft drinks dispute, when
Mexico tried to bring a NAFTA dispute to the WTO on the

grounds that the United States refused to form a panel to
settle the dispute under NAFTA. The WTO Dispute Settlement Body declined jurisdiction because the dispute did
not fall within the scope of the WTO agreements.
Clearly, parties tend to choose the recourse most likely
to generate a favorable outcome for themselves. The variables considered will include the scope and legal status of
the measure in dispute; the applicable law; the procedures,
structure, and time frame of each mechanism; the remedies available; and the inherent characteristics of each
dispute settlement process. That is, consideration of the
political circumstances of the dispute can also influence its
resolution, as is seen in the dispute between Mexico and
the United States over soft drink sweeteners (for background, see Davey and Sapir 2009).
Costs of Implementing Government
Procurement Provisions
Information on the costs of implementing government
procurement provisions in PTAs is scarce.16 Still, enough is
known about the content of potential PTA provisions that
some tentative observations can be made about the nature
and extent of these costs.
Setting up an effective government procurement regime
requires specialized institutional frameworks and expertise. Although the economic and welfare benefits to be
gained from fair and transparent procurement markets are
likely to be sizable as a share of the total amount spent on
goods and services by the government, the procedures and
challenge mechanisms which enable bidders to feel confident that procurement processes are fair and transparent
will require resources. The implementation of a PTA,
however, does not necessarily entail new costs, as the government may have borne some or all of these costs beforehand. What share of additional implementation costs is
PTA-specific is an open, factual question, the answer to
which is likely to differ according to the country and the
preexisting procurement regime.
Implementation costs are likely to vary across government procurement provisions. For example, transparency
provisions that require signatories to publish all relevant
procurement regulations in a foreign language will require
translators with legal expertise, and retaining the specialized legal talent to adjudicate complaints on procurement
matters and present appeals before tribunals is a distinct
resource challenge. The nature and timing of implementation costs will thus differ among classes of government
procurement provisions and capacity-building needs.
The costs associated with setting up an effective
national procurement system are usually borne by the
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jurisdiction concerned. The review of PTAs in this section
indicates that no regional institutions had to be created to
implement any of the agreements. Even in the PTAs with
the most comprehensive government procurement commitments, the institutional implications are all at the
national level. This contrasts with regional competition
regimes that have established a regional competition law
and a competition authority to monitor the implementation of the provisions (see Dawar and Holmes, ch. 16 in
this volume). Although setting up an effective and transparent government procurement system is costly, there are
no further costs for establishing and running the regional
procurement institutions provided for in these PTAs. This
is so even in the case of the deepest government procurement integration framework, the ANZGPA between
Australia and New Zealand. The implementation of the
agreement relies on existing national bodies, and no supranational institutions need to be established. The agreement
contains the monitoring requirement that each jurisdiction must have at least one designated body to be the point
of contact for complaints, with the authority, responsibility, and expertise to handle and investigate complaints
across government and public sector agencies covered by
the agreement. If the complaint is multijurisdictional, all
the relevant designated bodies and, where necessary, ministers are included in the procedure.
Similarly, the CAFTA–DR procurement regime includes
commitments to establish or designate at least one impartial administrative or judicial authority, independent of
procuring entities, to receive and review challenges by suppliers relating to the obligations of the party. Again, this bid
challenge mechanism is to be established at the national
level and does not entail any institutional buildup, assuming that there is already a domestic institution for reviewing domestic complaints. The same is true of those PTAs
with provisions that are restricted to ensuring transparency
in government procurement, such as the EU–CARIFORUM
agreement. Each party must identify or designate at least
one impartial administrative or judicial authority that is
independent of its procuring entities to receive and review
challenges by suppliers arising in the context of covered
procurement.
In the case of the U.S.–Jordan agreement, the institutional implications are broader than a commitment to
establish national procurement institutions to implement
the obligations of the PTA. Article 9 of the agreement states
that, pursuant to Jordan’s application for accession to the
WTO GPA in 2000, the parties shall enter into negotiations
with regard to Jordan’s accession to the WTO GPA. The
GPA requires that a committee on government procurement, composed of representatives from each the party, be
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established. This committee is to meet as necessary, but not
less than once a year. It may establish working parties to
carry out specific functions. Jordan’s decision to accede to
the GPA, however, was made independently and before the
agreement with the United States.
In sum, much of any burden of implementation of PTA
obligations is borne at the national (and, potentially,
subnational) levels. But there is another significant opportunity cost that some governments may perceive from signing government procurement provisions: constraints on
the use of state spending as an “industrial policy” tool for
promoting targeted industries.17 This is not the place for a
full exposition on industrial policy; suffice it to say that
assertions about the implications of government procurement reforms for such policies have been made in both
developing and industrial countries. An important question is whether public procurement policies optimally target whatever market failure is holding back the industries
in question.
Technical Assistance
Technical assistance requirements related to government
procurement in PTAs may be quite substantial. For example,
NAFTA requires the parties to provide, on a cost-recovery
basis, information concerning training and orientation programs relevant to their government procurement systems
and to grant nondiscriminatory access to any programs they
conduct. Such activities include training of government
personnel directly involved in government procurement
procedures; training of suppliers interested in pursuing government procurement opportunities; an explanation and
description of specific elements of the party’s government
procurement system, such as its bid challenge mechanism;
and information about government procurement market
opportunities. NAFTA parties are also required to establish
at least one contact point to provide information on the
training and orientation programs. These NAFTA provisions are much more extensive than the analogous obligations in other PTAs. For instance, the EU–Chile PTA states
only that the parties will seek to provide technical assistance
on issues connected with public procurement, with special
attention to the municipal level.
For PTA developing-country members that are also
signatories of the WTO GPA, the technical assistance provisions are more substantive than at the regional level.
Article V of the GPA, on special and differential treatment
for developing countries, states that each developedcountry party shall, on request, provide all the technical
assistance which it may deem appropriate to developingcountry parties to help resolve their problems in the field
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of government procurement and that this assistance must
be provided in a nondiscriminatory way. Assistance is to be
directed toward the solution of particular technical problems relating to the award of a specific contract and is to
include translations into an official WTO language of qualification documentation and of tenders made by suppliers
of developing-country parties. Developed-country members are required to establish, individually or jointly, information centers to respond to reasonable requests from
developing-country parties for a variety of specified procurement information.
Government Procurement Provisions
in PTAs in a Multilateral World
In assessing the trade-negotiating options facing a government in the area of government procurement practices, it is
commonplace to compare nondiscriminatory PTA options
with multilateral reform conducted on an MFN basis. Such
assumptions, however, should not always guide policy
advice in the government procurement arena, precisely
because the GPA is a plurilateral accord that extends “concessions” only to other signatories to that accord. As far as
market access is concerned, there is no nondiscriminatory
multilateral benchmark to rely on, and as long as the
national institutions associated with implementing public
procurement are exempted from the WTO’s national treatment provisions, there is no multilateral benchmark there,
either.
The absence of benchmarks does not imply that pursuit
of nondiscriminatory reform through a trade agreement is
impossible. At present, such reform can take place unilaterally or, somewhat paradoxically, in the context of a preferential PTA. In the future, however, should WTO members
extend traditional nondiscriminatory disciplines on a multilateral scale, another means of liberalizing public purchases on an MFN basis will become available. With these
remarks, it should be clear that any analogies between tariff
reform strategies and public procurement reform strategies
in the context of trade agreements have to be drawn very
carefully. Blanket application of the logic of the former to
the latter is likely to be misleading.
Theoretical versus Actual Costs of Discrimination
There are theoretical reasons why provisions on government
procurement in PTAs could be discriminatory. First, as in
any situation in which a buyer has market power—as some
state buyers with large budgets might—discrimination
against certain suppliers can, in principle, reduce the costs
to the purchaser. In the context of government procure-

ment, as in other situations of less-than-perfect competition (see Baldwin, ch. 3 in this volume), deviations from
free trade could theoretically be welfare improving. For
instance, imposing price preferences on foreign suppliers
(i.e., raising their bids by a certain percentage) will induce
them to lower their bids for state contracts. If enough of
those foreign suppliers enjoy a cost advantage over their
domestic rivals, the probability that a foreign supplier
could still win the contract may be high enough that the
expected cost of the government procurement will fall. In
these circumstances, promoting a level playing field may
not necessarily be welfare maximizing. Yet, the lack of
capacity to collect and analyze the necessary information
to discriminate optimally between suppliers calls into
question whether a state purchaser could in practice tap
the gains from exploiting its buying clout. Moreover, as
Deltas and Evenett (1997) show in a series of simulations
of procurement bidding situations, the gains from discrimination may be small (when expressed as a percentage of
the purchase price), and even tiny mistakes in setting the
optimal degree of discrimination could result in increased,
not reduced, procurement costs. All in all, a rule of thumb
of open competition is recommended to policy makers.
This implies opening up state procurement contracts to the
maximum number of appropriately qualified bidders.
Second, traditional concerns related to PTAs about the
risk and cost of trade diversion could also apply to the preferential liberalization of government procurement in these
agreements. Whether trade is diverted from efficient to
less-efficient foreign suppliers will depend on the treatment of foreign bids before the PTA was concluded. If bids
from foreigners were allowed and price preferences were
applied on an MFN basis before the PTA was enacted, the
traditional concerns about trade creation and trade diversion arise.18 By contrast, if no bids from foreign firms were
allowed before the PTA was signed, the additional competition for state contracts is likely to push down the price paid
by the public buyer, and there was no trade to divert in the
first place. Overall, this suggests that if a PTA generates, for
the first time, significant foreign competition for state contracts, there are likely to be economic benefits in the form
of lower procurement costs. For procurement regimes that
already benefit from considerable foreign competition, the
benefits of preferential reform through PTAs may be
ambiguous and even adverse.
A third consideration is that there are various forms of
discrimination in government procurement systems against
foreign bidders. Simulations have been conducted of the
increases in procurement costs created by price preferences,
by measures that raise the costs of foreign bidders, and by
outright limitations on the number of foreign bidders.
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Although these simulations do not claim to have covered
every single case or procurement setting, price preferences
were found to inflict the least harm, and cost-raising measures were the next least harmful. Given these findings, it is
paradoxical that discrimination though price preferences is
most often singled out for banning in PTAs. A perhaps
preferable alternative might be to eliminate or limit the
other forms of discrimination, even if it comes at the
expense of higher price preferences, at least initially.19
Transparency and Third-Party MFN
The implementation of PTA provisions that improve the
transparency of government procurement procedures (on the
plausible assumption that the entry of both domestic and
foreign firms is encouraged by such improvements) may
lead to either reductions or increases in the share of state
contracts awarded to foreign firms (Evenett and Hoekman
2005). There is some evidence that small and medium-size
enterprises are more sensitive to the transparency of
national procurement regimes, in which case PTA-induced
improvements in transparency may increase the proportion of state contracts awarded to a class of firms that governments, for other reasons, typically wish to favor.
The example of implementation of improvements in
transparency on an MFN basis carries over to other PTAinduced improvements in public procurement regimes
that are implemented on a nondiscriminatory basis. One
might ask why a government would voluntarily extend
benefits to non-PTA signatories.20 The answer is that the
implementation costs of operating two or more procurement regimes for different trading partners may exceed the
cost of operating a single reformed regime. Indeed, consistent with the literature on multilateralizing regionalism
(e.g., Baldwin and Low 2009), it is possible that a PTA can
induce in a signatory an institutional innovation or
improvement that is willingly shared with all trading partners. Again, concerns about the inherently discriminatory
nature of PTAs must be tempered. The fact that certain
PTA provisions on public procurement are written in a discriminatory manner does not mean that they are so implemented or that the net effect of all the PTAs provisions is to
limit the commercial opportunities of nonsignatories.
There may, however, be more subtle intertemporal relationships between PTA provisions on government procurement and nondiscrimination. The use of third-party
MFN clauses is a case in point. Under such a clause, should
A, a party to a PTA with B, subsequently sign another PTA
with a third party, C, and in so doing offer C better access
to A’s government procurement market than B, then B is
entitled to the same access as C.21 (The better market access
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here could relate to more contracts, lower price preferences, lower thresholds, and so on) The use of such a provision would ratchet up the degree of competition over time
in government procurement markets while simultaneously
ensuring that all beneficiaries of this clause fight for contracts on the same terms (limiting discrimination between
PTA signatories.) Third-party MFN provisions do not, of
course, limit discrimination against exporters from countries that have not signed a PTA, so it would be wrong to
conclude that they eliminate all forms of discrimination
across trading partners.
Because of the potential confusion regarding thirdparty obligations in future PTAs, it is becoming more
common to clarify these issues of overlapping PTA
membership and jurisdictions within the agreement itself.
Government procurement provisions in the more comprehensive PTAs aim to open public procurement to foreign
competition on a preferential basis. In order to protect
these preferences, some procurement provisions require
third-party MFN guarantees so as to limit the extent to
which preferential procurement is undermined by subsequent PTAs.22
Third-party MFN clauses that extend preferential access
automatically reduce the geographic discrimination
implied by proliferating PTAs. They also allow a government to free ride on the negotiating clout of their PTA
partners in future agreements: countries with relatively
small procurement outlays can choose to negotiate for the
inclusion of these provisions if it seems that the other party
may subsequently negotiate an agreement with a larger
country. Albania, the former Yugoslav Republic of Macedonia, and Turkey have in the past included third-party
MFN provisions and have followed this strategy.
It should be noted that the arguments reviewed above
are based on economic principles and evidence from simulations of procurement auctions. We do not know of a single econometric analysis that seeks to estimate the effect of
implementing the government procurement provisions of
a PTA.23 Policy makers and readers should bear this in
mind when assessing the above arguments.
Relationship to Open Regionalism
Some experts, recognizing the pervasive nature of PTAs,
have argued that their discriminatory impact might be limited if terms could be defined ex ante under which
nonsignatories could enter a trade bloc. Clarity of terms of
entry and the desire to limit the loss of commercial opportunities from being outside a bloc are said to encourage
entry and, ultimately, to expand the amount of trade conducted under freer, if preferential, terms. In principle, the
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key ingredients for such open regionalism to work are present in the context of PTA provisions on government procurement, as long as these provisions are implemented on a
nondiscriminatory basis.
Yet, it could be that the preferential trade-related government procurement accord most likely to induce entry is
the WTO’s plurilateral GPA, which now has 40 members.
Existing GPA members are unlikely to offer more market
access to a new member (so, the terms of entry are clear),
and the scope of public procurement covered in the GPA is
greater than under any existing PTA. This is not to say that
open regionalism could not happen anywhere else but only
that it would be strange to see such developments happening outside the WTO when the WTO accord provides the
greatest incentives to join. If that logic is to be taken seriously, the best hope for open regionalism is probably open
plurilateralism. Then, the provision of the U.S.–Jordan
PTA that supports Jordan’s accession to the WTO GPA
could be seen to promote open regionalism and open
plurilateralism most directly.
Implications for Trade Negotiating Strategy
and for Evaluation of Policy Options
In recent years, more and more PTAs have included
provisions on government procurement, ranging from
transparency-only clauses to the creation of a single
regional procurement market. These provisions affect an
important area of state behavior—public purchasing—
and there is, no doubt, interest in their potential development impact. The word “potential” is used deliberately
because policy makers, officials, and analysts would be
wise to differentiate between what has been done and
what could be done. Arguably, this is an area of trade
policy making in which, at present, the former is far from
approaching the latter.
For many countries, government procurement outlays
are a sensitive matter, at least in terms of interest groups
and politics. The desire for value for money in public purchasing has often been tempered by support for favored
industries and groups. This has complicated but has not
precluded the negotiation of government procurement
provisions in PTAs, often with the full range of exceptions
and other devices used to limit the impact of such provisions. Procedures to review the cost of those exceptions and
to suggest alternative measures of helping favored industries should be given greater consideration in the future.
More generally, many of the rules of thumb that trade
economists have developed concerning the relative efficacy
of different tariff reform strategies do not carry over to
public procurement reforms. Evaluations of public policy

options should not be approached dogmatically. Rather, a
case-by-case evaluation is appropriate, taking due account
of the state of national purchasing practices before any
reform was launched. For example, PTA provisions that
call for improvements in transparency should be treated
differently from those relating to market access. Moreover,
pointing to WTO obligations as a nondiscriminatory
benchmark is not an accurate reflection of the existing
state of that organization’s plurilateral accord. Even more
confusingly, the tension between discrimination and liberalization in PTAs may not be as relevant for public procurement as it is for tariffs.
Policy analysts would do best to understand, first,
national procurement regimes and, second, the potential
sources and magnitudes of benefits from reform. Then,
consideration should be given to which reform vehicle
(unilateral, bilateral, regional, or multilateral) offers the
greatest promise over the time frame contemplated. The
ability to motivate and sustain a constituency in favor of
procurement reform is an important consideration and is
likely to vary across reform options, time spans, and jurisdictions. To date, there is insufficient evidence to confidently recommend one reform vehicle over another.
For analysts, much remains to be done in analyzing
compliance with, and the effect of, government procurement provisions in PTAs. It is unsatisfactory that the evidential base, whether in terms of legal compliance or of
economic effects, that is needed to guide policy making is
so thin. The hard and, some might say, tedious work of
tracking what has happened after governments have taken
on obligations on procurement in PTAs is still to be done.
For example, in many PTAs the emphasis has been on trying to eliminate the more transparent forms of discrimination (such as price preferences), and this may have had the
unintended consequence of driving discrimination into
nontransparent forms.
Annex. PTAs with Government Procurement
Provisions
The following PTAs containing government procurement
provisions had been notified to the WTO as of December
2009.
Australia–Chile
Canada–Costa Rica
Canada–European Free Trade Association (EFTA)
Canada–Peru
Caribbean Community (CARICOM) (services)
Central European Free Trade Agreement (CEFTA)
Chile–China
Chile–Colombia
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Chile–Costa Rica
Chile–El Salvador
Dominican Republic–Central America–United States Free
Trade Agreement (CAFTA–DR)
EFTA (services)
EFTA–Chile
EFTA–Croatia
EFTA–Egypt, Arab Rep.
EFTA–Jordan
EFTA–Korea, Rep.
EFTA–Lebanon
EFTA–Macedonia, FYR
EFTA–Mexico
EFTA–Morocco
EFTA–Singapore
EFTA–South African Customs Union (SACU)
EFTA–Tunisia
European Union (EU)–Albania
EU–Algeria
EU–Cameroon
EU–Caribbean Forum of African, Caribbean, and Pacific
(ACP) States (CARIFORUM) economic partnership
agreement (EPA)
EU–Chile
EU–Egypt, Arab Rep.
EU–Israel
EU–Jordan
EU–Mexico
EU–Montenegro
EU–Morocco
EU–South Africa
Iceland–Faroe Islands
Israel–Mexico
Japan–Brunei Darussalam
Japan–Chile
Japan–Indonesia
Japan–Mexico
Japan–Philippines
Japan–Singapore
Japan–Switzerland
Japan–Thailand
Japan–Vietnam
Jordan–Singapore
Jordan–United States
Korea, Rep.–Chile
Korea, Rep.–Singapore
Mexico–Chile
Mexico–Costa Rica
Mexico–El Salvador
Mexico–Guatemala
Mexico–Honduras (goods)
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Mexico–Honduras (services)
Mexico–Nicaragua
Pacific Island Countries Trade Agreement (PICTA)
Panama–Costa Rica
Panama–El Salvador
Singapore–Australia
Singapore–New Zealand
Singapore–Panama
Singapore–Peru
Thailand–Australia
Thailand–New Zealand
Trans-Pacific Strategic Economic Partnership
Turkey–Albania
Turkey–Bosnia and Herzegovina
Turkey–Croatia
Turkey–Egypt, Arab Rep.
Turkey–Georgia
Turkey–Macedonia, FYR
Turkey–Morocco
Turkey–Palestinian Authority
Turkey–Syrian Arab Republic
Turkey–Tunisia
Ukraine–Macedonia, FYR
Ukraine–Moldova
United States–Australia
United States–Bahrain
United States–Chile
United States–Morocco
United States–Oman
United States–Peru
United States–Singapore
Source: WTO data.

Notes
1. A feature of the literature on government procurement is the
paucity of comparable cross-country estimates of the total amounts spent
on goods and services. OECD (2001) is the most recent study to have
assembled information for many industrial and developing countries, and
it used 1998 United Nations data. The study shows that in 1998 the level of
government spending on goods and services worldwide was, on average,
14.5 percent of gross domestic product (GDP); in industrial countries it
was 17.1 percent.
2. Although the functions listed in this paragraph may be less intensively executed in developing countries, the experiences of certain industrial
countries would suggest that it is unwise to assume that resource constraints are confined to poorer countries.
3. This argument is developed at greater length and with specific reference to the imprecise notion “policy space” in Dawar and Evenett
(2008).
4. Strictly speaking there is a wrinkle in the value-for-money principle. To the extent that a government buyer has market (monopsony)
power, the pursuit of this objective may result in prices at which market
outcomes are inefficient—that is, the prices do not equal the marginal
costs of production or the societal costs of producing the last unit of the
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good or service in question. Given the size of many government purchasers relative to total demand in the market for a given good or service,
this logical possibility has received remarkably little consideration.
5. Prevalent forms of discrimination against foreign firms in national
procurement regimes include price preferences (which raise foreign bids
by a certain percentage before they are compared with the bids of domestic firms), outright bans on foreign bidders, local content-related restrictions, and standards adopted in the procurement process that raise the
costs of foreign firms.
6. Observant readers will have noted that any such procurement
ban does not remedy the ultimate cause of the small size of the private
sector.
7. There is some evidence in the corruption literature that improvements in the transparency of government procurement processes result in
a shift of government spending toward more homogeneous goods and
away from goods that are so heterogeneous that bids cannot be easily
compared (which increases the potential for graft to affect the allocation
of state contracts). For a summary of such evidence, see Evenett and
Hoekman (2005). Bourgeois, Dawar, and Evenett (2007) summarize the
little empirical evidence, mostly from the European Union, on the impact
of procurement reforms and PTA procurement provisions. The principal
findings are summarized in this chapter.
8. United Nations Commission on International Trade Law, “1994—
UNCITRAL Model Law on Procurement of Goods, Construction and
Services, with Guide to Enactment,” http://www.uncitral.org/uncitral/en/
uncitral_texts/procurement_infrastructure/1994Model.html.
9. The type of discrimination referred to in the general principles is
sometimes referred to as conditional MFN, in that each party offers MFN
treatment to every other party to the accord. Nonsignatories are not
offered MFN.
10. This clause is also seen in the EU agreements with Mexico and
Jordan. The Trade, Development, and Cooperation Agreement (TDCA)
between the EU and South Africa directs the Cooperation Council established under the agreement to review progress made in opening fair, equitable, and transparent procurement markets.
11. The parastatals referred to are government-controlled enterprises;
they include the U.S. Tennessee Valley Authority (TVA), Canada’s St.
Lawrence Seaway Authority, and Mexico’s national oil company Petroleos
Mexicanos (PEMEX) and national electric company, the Comisión Federal de Electricidad (CFE).
12. The WTO GPA obligations apply to the goods and services listed
in Annexes 4 and 5 of the agreement, again typically following a negotiated positive-list approach.
13. The thresholds are, for central government entities, 130,000 SDRs
for procurement of goods and services and 5 million SDRs for procurement of construction services; for subcentral government entities,
200,000 SDRs for goods and services (except for the United States and
Canada, which apply a 355,000 SDR threshold) and 5 million SDRs for
construction services (except for Japan and the Republic of Korea, which
apply a 15 million SDR threshold); for government-owned enterprises,
400,000 SDRs for goods and services (except for the United States, which
sets a US$250,000 threshold for federally owned utilities) and 5 million
SDRs for construction services (except for Japan and Korea, which apply a
threshold of 15 million SDRs).
14. By contrast, the exceptions to Article XXIII of the WTO GPA are
more streamlined in that they cover security interests and social and philanthropic protection within one article.
15. A variety of terminology, depending on the country or organization, exists to describe the mechanisms for resolving a complaint by a
would-be contractor on the conduct of the procurement process prior to
the decision on selection: domestic review mechanisms; protests by disappointed bidders; complaints; or, simply, appeals. The WTO GPA refers to
“bid challenges,” and the UNCITRAL Model Law, to “bid review.”
16. This paucity of information should not be surprising, given that,
unlike the tariff provisions of PTAs, the behind-the-border provisions of
such accords are a much more recent policy innovation.

17. Government procurement policies may be used to favor outright
a certain group in society or, indeed, specific individuals. Leaving aside
whether such favoritism is legal, it has long been suspected that resistance
to reform of public purchasing practices in some jurisdictions has been
influenced by the desire to preserve such practices. It is unclear why there
would be less resistance to reform induced by a trade agreement than to
unilateral reform.
18. Formally, the case of price preferences is different from that of
tariffs in that the PTA leads to a loss of government revenues (the lost tariff revenues on the favored trade).
19. The replacement of other forms of discrimination by a transparent price-based instrument of discrimination is, of course, not new, as
attempts at “tariffication” of nontariff measures can attest. The same logic
applies in the procurement case.
20. Indeed, it is frequently contended by European Commission officials that many government procurement contracts in the EU can be contested by parties from all its trading partners.
21. One feature of these provisions is that a “weak” negotiating partner
can benefit from a subsequent “tougher” negotiator’s ability to extract more
market access concessions from trading partners with which both the weak
and stronger parties ultimately sign a PTA. These tactical considerations
may add to the attraction of third-party MFN clauses for weaker negotiating parties, which may number among them many developing countries.
22. For example, according to Article 67, on further negotiations, of
the EFTA–Mexico PTA, “In the case that the EFTA States or Mexico offer,
after the entry into force of this Agreement, a GPA or NAFTA Party,
respectively, additional advantages with regard to the access to their
respective procurement markets beyond what has been agreed under this
Chapter, they shall agree to enter into negotiations with the other Party
with a view to extending these advantages to the other Party on a reciprocal basis.” Article 18, on review of commitments, of the South Asian Free
Trade Area (SAFTA), states, “If, after this Agreement enters into force, a
Party enters into any agreement on government procurement with a nonParty, it shall give positive consideration to a request by the other Party for
incorporation herein of treatment no less favourable than under the
aforesaid agreement. Any such incorporation should maintain the overall
balance of commitments undertaken by each Party under this Agreement.” Article 160, on further negotiations, of the EU–Chile agreement
specifies, “If either Party should offer in the future a third party additional
advantages with regard to access to their respective procurement markets
beyond what has been agreed under this Title, it shall agree to enter into
negotiations with the other Party with a view to extending these advantages to it on a reciprocal basis by means of a decision of the Association
Committee.” Article 9, on further negotiations, of the U.S.–Chile PTA
states, “On request of either Party, the Parties shall enter into negotiations
with a view to extending coverage under this Chapter on a reciprocal
basis, if a Party provides, through an international agreement entered into
after entry into force of this Agreement, access to its procurement market
for suppliers of a non-Party beyond what it provides under this Agreement to suppliers of the other Party.”
23. There are studies that seek to forecast the increase in trade if government procurement policies were liberalized. These forecasts, however,
are not the same as an estimate of the impact of the implementation of an
actual PTA with government procurement provisions.
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Intellectual
Property Rights
Carsten Fink

Rules for the protection of intellectual property rights
(IPRs) have become a common feature of preferential trade
agreements (PTAs). Historically, the North American Free
Trade Agreement (NAFTA), which came into force in
1994, was the first major trade agreement to include specific
obligations on protection of patents, trademarks, copyright,
and other forms of IPRs. As PTAs have proliferated over the
past two decades, so has the number of bilateral or regional
IPR rulebooks. Many PTAs, however, contain no obligations
for IPR protection.
On the multilateral level, 1994 also saw the signing of
the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS), at the close of the Uruguay
Round of trade negotiations. The TRIPS Agreement is now
about 15 years old, and the intellectual property field has
undergone many changes. Governments have accordingly
felt a need to update and clarify certain IPR standards in
their international commercial relations, leading to the
introduction of IPR provisions in many PTAs.
Another reason to embed IPR rules in a PTA is that these
rules typically represent an important element in the overall
package of quid pro quos necessary to strike a trade deal. For
developed countries that host substantial IPR-producing
industries, stronger protection of IPRs in foreign countries
is usually an important market access concern. In exchange
for preferential access to their markets for manufactured or
agricultural goods, developed countries therefore press
their trading partners to commit to strong standards of IPR
protection. From this point of view, it is not surprising to
find IPR chapters more frequently in North-North and
North-South PTAs than in South-South PTAs.
Just as the TRIPS Agreement is probably the most
controversial agreement among the multilateral trading
rules of the World Trade Organization (WTO), the negotiation of new IPR standards at the bilateral and regional

level is often a divisive topic. Developed-country industry
groups typically advocate the inclusion of a comprehensive
IPR chapter in the PTAs signed by their governments. For
example, the U.S. Chamber of Commerce states on its Web
site, “We strongly advocate legislative and enforcement
actions by our top trading partners to bar the theft of intellectual property created and owned by U.S. artists,
researchers, and companies. The U.S. government should
push our trading partners to uphold intellectual property
rights, and countries that fail to do so should be subject
to sanction under existing multilateral trade rules and
bilateral accords” (emphasis added).1 In some developing
countries, by contrast, PTA negotiations have been accompanied by street protests alleging harmful consequences if
the government were to sign on to higher levels of IPR
protections.
This chapter presents an introduction to the treatment
of IPRs in PTAs. It begins with a brief discussion of the
context in which negotiations on IPRs take place, emphasizing the difference between traditional trade negotiations
on tariff liberalization and negotiations on IPR standards.
Subsequent sections summarize the main IPR provisions
found in PTAs, with a focus on the extent to which PTA
obligations go beyond the WTO’s TRIPS Agreement
(“TRIPS+” provisions). The PTAs of the two main trading
blocs are surveyed first. U.S. agreements contain TRIPS+
obligations for most forms of IPRs; agreements concluded
by the European Union (EU) are not equally comprehensive but do introduce new rules in certain areas. The treatment of IPRs in other PTAs is then briefly described.
In addition to self-standing IPR chapters in PTAs, intellectual property obligations are also found in bilateral or
regional investment accords. Sometimes these investment
agreements take the form of another PTA chapter, and
sometimes they are separate treaties. Regardless of their
387
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form, these accords are part of the legal framework governing bilateral or regional commercial relations and are
therefore briefly reviewed. Finally, the last section summarizes the main messages emerging from the discussion.
Before proceeding, it is worth pointing out what this
chapter does not cover: it offers neither a thorough
introduction to the economics of different forms of IPRs
nor a comprehensive review of the TRIPS Agreement.
The annex to the chapter contains additional resources
on these topics.
Negotiating Considerations
It is instructive to compare trade negotiations that involve
the adoption of new IPR standards with more traditional
trade negotiations focused on the exchange of tariff reduction commitments. In the latter case, country A promises
to lower its tariffs faced by exporters in B, and country B
promises to lower its tariffs faced by exporters in A.
Although this type of proposition seems only “fair,” it is not
grounded in pure economic logic. Economic theory mostly
makes a case for unilateral trade liberalization: countries
are always better off if they eliminate import protection,
regardless of what other countries do.2 Nonetheless, economists go along with the concept of reciprocity because governments may find it politically easier to make a case for
own-market opening if other countries also open their
markets. Protectionist lobbies that may expect to lose from
greater foreign competition may be less powerful if they are
pitted against export-oriented constituents that stand to
gain from enhanced market access abroad.
At first sight, the logic for negotiating IPR rules in trade
agreements seems similar. For example, a developing
country with weak IPR protection may not find it politically feasible to strengthen its level of protection without
the support of exporters that benefit from enhanced
commercial opportunities in a large developed-country
market. Similarly, the developed-country government
may find it difficult to overcome protectionist agricultural
or industrial lobbies that fear competition from lowerwage developing-country producers without the support
of IPR-producing industries seeking stronger protection
of their intellectual assets abroad. More generally, policy
makers may perceive the “inadequate” protection of
domestically generated IPRs in foreign countries as inherently “unfair,” undermining support for market opening
at home.
Notwithstanding these parallels, there are two important differences between traditional negotiations on tariffs
and negotiations on IPRs. First, whereas most trade theories predict economic welfare gains as a result of reciprocal

tariff liberalization, the same cannot be said about the
adoption of ever-higher protection standards for IPRs.
Patents, copyright, and related intellectual property rights
seek to give incentives for inventive and creative activities.
Owners of these forms of intellectual property benefit
from temporary market exclusivity, which allows them to
generate rents above competitive returns and so recoup the
initial knowledge-generating investments. Governments,
however, need to strike a proper balance between the interests of intellectual property holders and the public at large,
which experiences market exclusivity as a barrier to the
free dissemination of new knowledge. In practice, this
balance is reflected in, for example, the limited duration
of and the exceptions to the market exclusivity conferred
by IPRs.3
“Optimizing” the degree of intellectual property protection is a challenging task. It is difficult to predict the future
productivity of firms’ research and development activities
and the societal value of new technologies. In the absence
of reliable empirical guidance, existing patent and copyright regimes are typically an outcome of history, rules of
thumb, and the influence of vested interests. There is thus
no guarantee that the adoption of IPR rules in trade agreements will necessarily improve economic welfare. At some
high level of protection, further strengthening is bound to
be welfare reducing. In addition, although the argument
for free trade applies to all PTA partners, a case can be
made for differential levels of IPR protection. For example,
poorer developing countries often host few IPR-producing
industries, and consumers and governments face tighter
budgets than in developed countries, suggesting that a
stronger emphasis on the free dissemination of technologies than on strong incentives for innovation may be
appropriate.
The second major difference between negotiations on
tariffs and on IPR rules pertains to the preferential character of trade commitments. In the case of tariffs, it is the
parties to a PTA that benefit from liberalization commitments, whereas goods imported by a PTA member from a
nonmember continue to face the higher tariff prevailing
prior to the conclusion of the PTA (unless the nonmember
has its own preferential agreement with the member). In
theory, the same could be done with the adoption of new
intellectual property standards: the beneficiaries of these
standards could be confined to nationals of one of the
PTA parties. For example, country A could say that only
intellectual property owners from its PTA partner B may
benefit from the PTA’s intellectual property rules, whereas
intellectual property owners from nonmember country C
are treated according to the previously prevailing standards. Implementing such a discriminatory approach
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would not be straightforward, as what constitutes nationality in the case of intellectual property ownership would
have to be determined.4 Still, just as PTAs incorporate
elaborate rules on the origin of traded goods, it would be
possible to specify detailed nationality criteria for intellectual property titles.
Nevertheless, IPR rules in PTAs are almost always
nondiscriminatory in character.5 The reason is that most
PTA parties are also WTO members and are therefore
bound by the rules of the TRIPS Agreement. Article 4 of
TRIPS applies one of the WTO’s cornerstone principles—
most favored nation (MFN) treatment—to the protection
of intellectual property. Specifically, this article states,
“With regard to the protection of intellectual property,
any advantage, favour, privilege or immunity granted by a
Member to the nationals of any other country shall be
accorded immediately and unconditionally to the nationals of all other Members. . . .” Unlike the WTO’s agreements
on trade in goods and in services, the TRIPS Agreement
does not provide for an exception to the MFN principle that
permits preferential treatment emanating from a PTA. In
other words, if a country were to extend superior treatment
to intellectual property holders in its PTA partners, other
WTO members could invoke the WTO’s dispute settlement
mechanism to request the extension of the special benefits
to its own nationals.
The fact that PTA concessions on IPRs are typically not
granted preferentially has important bargaining implications. Suppose that country A is negotiating separate bilateral PTAs with countries B and C. In the case of goods
trade, it is possible to “sell” the same liberalization concession twice. For example, country A could offer a lower
import tariff for sugar to country B in exchange for country B’s reducing its import tariff on T-shirts. Simultaneously, country A could offer the same reduction of its
import tariff for sugar to country C in exchange for country C’s reducing its import tariff on toys. Compare this
with a commitment to protect IPRs more stringently. If
country A subscribes to stronger IPR rules in its PTA with
country B, country C automatically benefits without needing to offer any tariff concession to country A. From a bargaining perspective, the MFN requirement in the TRIPS
Agreement therefore provides incentives to negotiate IPRs
at the multilateral level, where broader bargains involving
the whole WTO membership can be struck.
The above considerations raise a basic question: why
do developing countries still find it beneficial to sign PTAs
that entail a substantial strengthening of the IPR regime?
Since most intellectual property titles in poorer nations
are held by foreign residents, it is not clear that higher
standards of protection will necessarily be welfare enhanc-
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ing. In addition, in the typical grand bargain under a
North-South PTA, the developing country makes a nonpreferential commitment on IPRs in exchange for preferential market access to northern markets for agricultural
or manufactured goods. The latter, however, may be temporary because the value of trade preferences diminishes if
the northern PTA partner signs additional PTAs with third
countries or reduces tariffs on an MFN basis in the context
of a multilateral trading round.
These considerations are important and explain why
developing countries typically adopt a “defensive” negotiating stance in PTA negotiations on IPRs. Nevertheless,
there are several reasons why developing countries, in the
end, are willing to go along with a comprehensive PTA that
entails new IPR rules.
To begin with, governments may expect certain economic benefits from stronger IPRs. Domestic IPR owners
stand to benefit, even if they are still small in number. The
possibility of attracting foreign direct investment (FDI)
through stronger IPRs is also often considered an important benefit—although the empirical evidence on the
importance of IPRs in FDI decisions is mixed.6
Even if the net welfare effect of signing on to a PTA
intellectual property chapter is negative, the economic
benefits from the full package of PTA commitments may
be sufficiently large to lead to a positive overall welfare
effect. For example, it is conceivable that for a small developing country, the (discounted) welfare gains from obtaining preferential market access to a large developed-country
market such as the United States or the EU will outweigh
any negative welfare effects in the IPR domain, even if preferential market access is temporary.7 At the same time, it is
important to recognize that certain segments of society
would still be worse off with a PTA in such a scenario.
Although the presence of positive nationwide welfare
effects suggests that losers from the PTA could be compensated, the establishment of compensation mechanisms
(e.g., tax reforms) is entirely a matter of domestic policy
and may face its own political-economy constraints—a
dilemma well-recognized in the literature on the distributional implications of trade reform.
The above considerations suggest that governments are
well advised to study carefully the potential economic
benefits and costs associated with a new trade agreement.
Although it is an obvious step, carrying out a cost-benefit
analysis of the effects of a PTA with a diverse set of liberalization commitments and legal undertakings—including
the adoption of new IPR standards—is a challenging task.
Typically, the government agency conducting the trade
negotiations (e.g., the ministry of trade or of foreign
affairs) has only partial responsibility for—and only partial

390

Carsten Fink

expertise in—the trade-related topics negotiated in a PTA.
In particular, the adoption of new intellectual property
standards affects multiple sectors and requires cooperation
from other ministries, ranging from health and education
to agriculture and industry. Internal coordination of prior
analysis and the development of negotiating positions
often face bureaucratic obstacles, especially in resourceconstrained environments.
Methodology and data availability pose special challenges for assessing the economic effects of new IPR standards. The first need is for an understanding of the likely
legislative changes that will be required as a consequence of
the conclusion of the PTA. For example, many developing
countries already have IPR laws that exceed the requirements of the TRIPS Agreement, and a PTA may just lock in
these existing standards. To be sure, such lock-ins have economic ramifications, because they reduce the freedom of
governments to change their minds and amend laws at
some future time, but the economic effects of a lock-in are
different from those of an actual legislative change.
Once the legislative landscape has been mapped, the
next step is to model the potential impact of the stronger
IPR rules. When assessing the trade effects of tariff reductions, economists can draw on large datasets that provide
information on actual and bound tariff rates, as well as
current and past trade flows. Partial and general equilibrium models for assessing policy changes are readily
available from different sources. By contrast, data on the
economic variables relevant for assessing the effects of IPR
policy changes—for instance, prices, research and development (R&D) investments, or license fees—are much harder
to come by, and economists cannot draw on ready-made

assessment models.8 Notwithstanding these challenges,
some analysis should be possible in most countries and can
usefully inform policy making before, during, and after the
negotiation of a PTA.
TRIPS+ Provisions in U.S. PTAs
Having considered the context in which PTA negotiations on
IPRs take place, it is only natural to ask, where is the beef?
What is the content of the “new” IPRs rules most commonly
found in PTAs? We start with a review of U.S. PTAs (generally
called free trade agreements, or FTAs, in U.S. official usage)
because the IPR chapters negotiated by the United States are
arguably the most comprehensive and far-reaching among
the bilateral and regional IPRs rulebooks found worldwide.
Having concluded only two PTAs before the mid1990s—the agreement with Israel, and NAFTA—the U.S.
government embarked on a series of bilateral and regional
negotiations in the late 1990s. These “new generation”
negotiations have so far led to the conclusion of 14 agreements, encompassing 20 trading partners; negotiations
with additional trading partners are pending. Table 18.1
offers an overview of the current U.S. PTA landscape.9
The negotiation of strong IPR standards is a central
objective in the U.S. agreements. Indeed, the U.S. Trade
Promotion Authority Act of 2002, under which most
agreements have been negotiated, expressly states as a
negotiating objective the promotion of intellectual property rules that “reflect a standard of protection similar to
that found in United States law.”10 The negotiating mandate of the executive branch of the U.S. government was
refined in 2007, following the congressional elections in

Table 18.1. U.S. Free Trade Agreement (FTA) Landscape
FTAs ratified by U.S. Congress
Israel, 1985
North American Free Trade Agreement (NAFTA), 1994
(Canada, Mexico)
Jordan, 2001
Chile, 2003
Singapore, 2003
Australia, 2004
Morocco, 2004
Dominican Republic–Central America Free Trade Agreement
(CAFTA–DR), 2005 (Costa Rica, Dominican Republic,
El Salvador, Guatemala, Honduras, Nicaragua)
Bahrain, 2006
Oman, 2006
Peru, 2007
Source: Office of the U.S. Trade Representative, www.ustr.gov.

FTAs signed but
not yet ratified
Colombia
Korea, Rep.
Panama

Negotiations launched, but no
agreement concluded
Malaysia
Thailand
Southern African Customs Union (SACU)
United Arab Emirates
Trans-Pacific Strategic Economic Partnership
(Brunei Darussalam, Chile, New Zealand,
Singapore)
Free Trade Area of the Americas (FTAA)
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November 2006. In what follows, we first discuss the main
provisions of U.S. PTAs that were signed between 2001 and
2006.11 We then describe the change in the negotiating
mandate and outline how it was reflected in the free trade
agreement between the United States and Peru—the only
agreement to have been ratified by the U.S. Congress since
the revisions of 2007.
Agreements Ratified between 2001 and 2006
IPR chapters of U.S. PTAs include provisions on all types of
intellectual property instruments and specify the mechanisms available for enforcing exclusive rights. (This discussion draws on Fink and Reichenmiller 2005.) A detailed
review of all these provisions is beyond the scope of this
chapter. Instead, we focus on some key obligations in
which these agreements go beyond the protection standards found in the TRIPS Agreement. We do not analyze
the extent to which these TRIPS+ obligations required (or
will require) domestic legislative changes. As noted above,
U.S. PTA partners may have already protected IPRs more
stringently than required by TRIPS, leaving the agreement
to bind only existing policies under international law.
Table 18.2 outlines the key TRIPS+ provisions in U.S.
PTAs ratified between 2001 and 2006. The details vary
from agreement to agreement, but there are certain common elements, as described next.
Protection of patents and pharmaceutical test data. As
in TRIPS, all the agreements provide for a patent term of
20 years. All except the agreement between the United
States and Jordan require, in addition, the extension of the
patent term to compensate for delays caused by regulatory
approval processes, such as approval for marketing a new
drug. Some agreements call for patent term extensions
when delays in the granting of the patent itself occur.
Four U.S. agreements (those with Australia, Bahrain,
Morocco, and Oman) extend the scope of patentability by
mandating that patents be available for new uses of known
products. All agreements go beyond TRIPS in enhancing
patent protection for plants and animals. The strongest
agreement in this regard is the one with Morocco, which
explicitly mandates the provision of patent protection for
life forms. Others do not exempt plants or animals from
patentability, which is a flexibility provided for under
TRIPS. The weakest agreement is the one with the six
countries of the Central America Free Trade Agreement
and the Dominican Republic (CAFTA–DR), which only
calls for “reasonable efforts” to provide for patentability of
plants.12
Much controversy has surrounded the provisions
in U.S. FTAs that strengthen the market exclusivity of
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pharmaceutical producers. The TRIPS Agreement strikes
a balance by requiring the protection of pharmaceutical
patents and processes but allowing WTO member states to
override the market exclusivity of patents by issuing what
are termed compulsory licenses. These are government
authorizations that allow generic pharmaceutical companies to produce a particular drug and sell it in competition
with the patent holder, on payment of a license fee. Over
the past decade, more than 10 developing countries have
resorted to compulsory licensing—primarily, but not
exclusively, for HIV/AIDS drugs—with the aim of making
medicines available at affordable prices to patients in need
(see Fink 2008).
U.S. PTAs contain a number of provisions that limit the
ability of governments to introduce competition from
generic producers. First, three agreements (those with
Australia, Jordan, and Singapore) limit the use of compulsory licensing to emergency situations, antitrust remedies,
and cases of public, noncommercial use. The TRIPS
Agreement does not contain any such limitation, merely
requiring that compulsory licenses be considered on their
individual merits.13 Thus, under TRIPS, a government
may, for example, invoke the protection of public health as
a reason for issuing a compulsory license, without the need
to declare a national emergency.
Second, to effectively make use of compulsory licenses,
generic drug manufacturers need to be able to obtain regulatory permission to enter the market. Provisions in U.S. PTAs
impose an obstacle in this respect. Except for the agreement
with Jordan, all agreements require that regulatory agencies
prevent marketing approval of a generic drug during the
patent term without the consent of the patent holder; this is
sometimes referred to as “patent-registration linkage.” (The
TRIPS Agreement does not impose any obligation of this
kind.) In other words, even if a government is able to issue a
compulsory license, generic producers may not be able to
market their drugs, rendering the compulsory licensing
instrument ineffective.
Third, obtaining marketing approval for drugs requires
the submission to regulatory authorities of test data on a
drug’s safety and efficacy. Such data are protected by separate
legal instruments that differ from country to country. The
TRIPS Agreement only requires that test data be protected against “unfair commercial use.” By contrast, most
U.S. PTAs explicitly mandate test data exclusivity, as provided for under U.S. law. Once a company has submitted
original test data, no competing manufacturer is allowed
to draw on these data for a period of five years to request
marketing approval for its own drug.14 The new compilation of comparable test data by competing manufacturers may take several years and may be prohibitively
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U.S.–Jordan

U.S.–Singapore

U.S.–Morocco

U.S.–Australia

CAFTA–DR

U.S.–Bahrain

U.S.–Oman

Compulsory licenses limited to national
emergencies, as antitrust remedy, and
for public noncommercial use.

Patent owner must
be notified when
marketing
approval is
sought during
the patent term.

Compulsory
licenses

Linkage between
patent status
and drug
marketing
approval

TRIPS standards
apply.

No.

Parallel imports of
patented
products

Side letters on
public health?

Test data protection TRIPS standards
apply. In
for
addition, length
pharmaceutical
of protection
products
should be the
same as in the
originator’s
country.

No general exclusion of plants and animals from patentability.a

Patenting of life
forms

Same as U.S.–Australia.

TRIPS standards apply.

“Reasonable
Explicit obligation
General
efforts” have to
to provide patent
patentability
be undertaken to
protection for
exclusion for
provide for
plants, but
animals, but not
patentability of
animals can be
for plants.
plants.
excluded.

No specific
provision.

Patent holders may
limit parallel
imports of
pharmaceutical
products
through
licensing
contracts.

Data exclusivity for
five years. In
addition, where
drug regulators
rely on foreign
marketing
approvals,
data exclusivity
applies
automatically
at home.
TRIPS standards
apply.

Data exclusivity for
five years.

Yes.

No.

Yes.

TRIPS standards apply.

Data exclusivity for five years. In addition, data exclusivity applies in all PTA member
countries, once first obtained in another territory. In the case of the U.S.–Bahrain
and U.S.–Oman agreements, additional three-year data exclusivity is triggered by
“new clinical information” (with equivalent provisions on cross-border application).

Patent holders may limit parallel imports
through licensing contracts.

Data exclusivity for
five years.
Additional threeyear data
exclusivity
triggered by
“new clinical
information.”

Marketing approval of a generic drug is prohibited during the patent term, unless authorized by the patent owner. In addition, the patent holder must
be notified of the identity of the generic company requesting marketing approval.

Same as
U.S.–Singapore.

Explicit obligation
Exclusions allowed
to provide patent
only for moral,
protection for
health, and
plants and
safety reasons.
animals.

Obligation to provide patents for new
uses of known products.

TRIPS standards apply.

No specific provision.

Extension given for Extension given for delays caused by regulatory approval process. In addition, extension given when a delay in the granting of the patent exceeds four
delays caused by
years from the filing of the application (five years for U.S.–Chile) or two years after a request for examination (three years for U.S.–Chile).
regulatory
approval process.

U.S.–Chile

Second-use patents

Patent term

Protection of patents and pharmaceutical test data

Provision

Table 18.2. Principal TRIPS+ Provisions in U.S. Free Trade Agreements (FTAs) Ratified between 2001 and 2006
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Burden of proof placed on the defending party to show that works are in the public domain, but copyright owners still have to prove infringement.

Copyright holder
TRIPS standards apply.
has right to block
parallel imports.

Burden of proof in
case of
copyright
infringement

Parallel importation
of copyrighted
works

Similar to TRIPS. In addition, criminal
procedures apply in case of willful
infringements, not only for a financial
gain.

Similar to TRIPS. In addition, criminal procedures apply in cases of willful infringements, not only for financial
gain, and specifically for knowingly trafficking in counterfeit labels affixed to certain copyrighted works
(e.g., CDs, software).

Source: Adapted and updated from Fink and Reichenmiller 2005.
Note: CAFTA–DR, Dominican Republic–Central America Free Trade Agreement; IPR, intellectual property right; TRIPS, Trade-Related Aspects of Intellectual Property Rights; WIPO, World Intellectual Property Organization.
a. The U.S.–Chile agreement does not explicitly oblige protection of life forms under the patent system but mandates “reasonable efforts” to develop legislation related to patent protection for plants within four
years from entry into force of the agreement.
b. A side letter to the U.S.–Morocco agreement specifies the form in which notifications in case of alleged copyright infringement must be made.

Criminal procedures Scope of criminal
and remedies
procedures and
remedies not
specifically
defined.

Obligation to fine infringers of copyright and trademark rights irrespective of the injury suffered by rights holders.

Same as U.S.–Chile.

Civil and
administrative
procedures

Apply only to
imported goods
(similar to
TRIPS).

Apply to imported, exported, and transiting goods.

Scope of border
measures not
specifically
defined.

Same as U.S.–Chile.

Border measures

No specific
provision.

Resource constraints cannot be invoked as an excuse for not
complying with specific enforcement obligations.

No specific
provision.

Institutional
flexibility in IPR
enforcement

Same as U.S.–Singapore.

Limited liability of Internet service providers on the condition that they block infringing content upon notification by the copyright holder.b

No specific
provision.

Liability of Internet
service
providers

Enforcement of intellectual property rights

“Adequate” protection against acts of circumvention. Ban on circumvention devices. Civil liability in case of willful infringement. Criminal liability in case
of willful infringement for commercial purposes. Exempted are nonprofit libraries, archives, and educational institutions, as well as acts related to
reverse engineering, troubleshooting, protection of minors, computer or network security, and lawfully authorized government activities.

“Adequate”
protection and
“effective”
remedies against
acts of
circumvention.
Ban on
circumvention
devices.

Technological
protection
measures

Copyright holder
TRIPS standards apply.
has right to block
parallel imports.

Life of author plus 70 years. If decided on a basis other than the life of the author, the term is 70 years (95 years in the U.S.–Oman agreement) from the
publication or creation of the work.

Yes.

Same as TRIPS.

No.

Term of copyright
protection

Yes.

Only certain
provisions apply.

Membership in
WIPO
conventions

Copyright protection
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expensive, and it raises ethical concerns. U.S. FTAs do
not expressly provide for exceptions to test data exclusivity, especially when a government grants a compulsory
license. Exceptions may be justified through other provisions in the IPR chapter (e.g., on anticompetitive practices), although such an interpretation remains legally
uncertain (see box 18.1). Thus, test data exclusivity may
pose another obstacle to governments’ effective use of
compulsory licensing.
Several U.S. FTAs go further on data exclusivity. When
pharmaceutical companies seek marketing approval for
previously unapproved uses of already registered drugs,
regulatory authorities typically require the submission of
“new” clinical information. The agreements with Bahrain,
Morocco, and Oman provide for an additional three-year
data exclusivity period triggered by such new clinical

information. Drugs benefiting from this type of marketing
exclusivity include not only new patented products but
also older generic products for which the patents have
expired, although generic competition for previously
approved uses of such drugs would remain unaffected.
Sometimes drug regulatory authorities recognize the
marketing approval decisions of foreign regulators in
granting marketing approval for the same product at home.
The intellectual property chapter of the U.S.–Singapore
agreement mandates, in this case, that foreign data exclusivity also applies domestically. In other words, no competing manufacturer is allowed to rely on the test data
submitted to a foreign regulator in seeking marketing
approval in a PTA member.
The agreements with Australia, Bahrain, CAFTA–DR,
and Oman are even more far-reaching with respect to the

Box 18.1. Patent-Registration Linkage and Test Data Protection: The Case of Chile
The free trade agreement (FTA) between the United States and Chile mandates patent-registration linkage and exclusive rights to
pharmaceutical test data (see the summary in table 18.2). Chile has implemented these obligations in a way that has sought to
protect public health, promote coherence with patent rules, prevent anticompetitive behavior, and avoid imposing an undue
burden on Chile’s public health authority, the Institute of Public Health (Instituto de Salud Pública de Chile). Specifically, Articles
89–91 of Chile’s Industrial Property Law provide for the five-year exclusivity period for pharmaceutical test data stipulated in the FTA
but also create several exceptions to the acquisition and maintenance of exclusive rights, as follows:
• If the owner of the test data has engaged in conduct deemed contrary to free competition
• For reasons of public health, national security, public noncommercial use, national emergency, or other circumstances of extreme
urgency
• If the pharmaceutical product is the subject of a compulsory license
• If the pharmaceutical product has not been marketed in Chilean territory within 12 months from the registration or health
authorization issued in Chile
• If the application for registration or health authorization of the pharmaceutical product is filed in Chile 12 months or more after
the same product was first registered or authorized abroad.
With respect to the patent-registration requirement, Resolution 5572 obligates the Institute of Public Health to publish on its
website all applications for health registration. In addition, companies that already possess a health registration can request that all
new applications submitted to the institute be sent to them by electronic mail. Patent holders can thus monitor incoming
applications and, if they believe that a pharmaceutical product for which health registration is sought infringes on a patent, can
request an injunction from a Chilean court to prevent the institute from issuing the registration.
The U.S. government has not been satisfied with Chile’s implementation of its obligations under the agreement. In 2006 it
launched an “out-of-cycle” review of the protection of IPRs in Chile that was sparked by complaints by the Pharmaceutical Research
and Manufacturers of America (PhRMA), a U.S. pharmaceutical industry association. Specifically, PhRMA contends that exceptions
to test data exclusivity are not allowed under the terms of the FTA and that Chile has not instituted a mechanism whereby the
Chilean authorities by themselves prevent the granting of marketing approval of a patent-infringing pharmaceutical product. As a
result, PhRMA claims, several copies of drugs protected by patents have obtained health registration from the Institute of Public
Health. The Office of the U.S. Trade Representative placed Chile on the U.S. priority watch list in 2007 and 2008 and has raised its
concerns in bilateral discussions with the Chilean government, but it has not explicitly accused Chile of violating its FTA obligations,
nor has it invoked the FTA’s formal dispute resolution mechanism.
It is uncertain how a dispute panel would rule on Chile’s compliance with its FTA obligations. A likely key question would be
whether the exceptions to test data rules can be justified by the FTA articles on anticompetitive behavior, by the references in the
FTA to the Doha Declaration on Trade-Related Aspects of Intellectual Property Rights (TRIPS) and Public Health, or by other
provisions. Another question would probably be whether the issuance of a health authorization by the Institute of Public Health
constitutes an act of “marketing approval,” as conceptualized in the FTA’s patent-registration linkage requirement.
Sources: Chile, Industrial Property Law (Law 19.039); Resolution 5572 of the Chilean Institute of Public Health; various articles published by Inside
U.S. Trade; “Special 301” submission by PhRMA, available at http://members.phrma.org/international/PhRMA_2005_Special_301.pdf; “Special 301”
reports, Office of the U.S. Trade Representative, http://www.ustr.gov.
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cross-border application of data exclusivity. Even if regulatory authorities do not recognize foreign marketing
approvals, competing manufacturers are prevented from
using test data submitted to a drug regulatory agency in
another territory for five years, starting from the date of
submission in the foreign country. That is, test data exclusivity applies automatically in all PTA jurisdictions, once
a company submits test data to a drug regulator in one
territory—even outside the PTA area. Furthermore, pharmaceutical companies can wait for up to five years to seek
marketing approval in a PTA member and still benefit
from the full five-year exclusivity term in that member.
The provisions on test data exclusivity are especially
important for small countries. Pharmaceutical companies
may not seek out patents in every jurisdiction for every initially promising pharmaceutical compound. The registration of patents can be costly and at the stage of patenting, it
is uncertain whether the pharmaceutical compound in
question will turn into a commercial product or how successful it will be. The incentive to seek out patents in small
countries is therefore less. However, even in the absence of
patent exclusivity, pharmaceutical companies can still benefit from five years of market exclusivity when they introduce a new product because of the rights these companies
hold to the product’s clinical test data.
Finally, whether the parallel importation of pharmaceutical products that have been placed on the market in foreign jurisdictions is permitted is another issue covered by
PTA rule books on IPRs. Parallel importation can be a
means of exerting downward pressure on pharmaceutical
prices, if products are sold more cheaply abroad. The
TRIPS Agreement affords WTO members flexibility in
determining whether to permit parallel importation of
patented drugs.15 By contrast, the U.S. agreements with
Australia, Morocco, and Singapore allow patent holders to
prevent parallel importation of goods.16
The TRIPS+ provisions in U.S. PTAs have attracted
much criticism from nongovernmental organizations
(NGOs) concerned with affordable access to medicines.
They argue that stronger market exclusivity would curtail
competition from generic producers and would ultimately
lead to high drug prices that are out of reach for poor
population segments (MSF 2004; Oxfam 2006). They also
allege that IPR provisions in PTAs are at odds with efforts
at the WTO to ensure that IPR rules are consistent with
public health objectives. At their 2001 ministerial meeting
in Doha, WTO members issued a declaration recognizing
the gravity of the public health problems afflicting many
developing and least-developing countries. Among other
things, the declaration reaffirmed the right of WTO
members to use the flexibilities of TRIPS in the area of
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compulsory licensing and parallel importation to “promote access to medicines for all.”17 In August 2003, WTO
members created a special mechanism under the TRIPS
Agreement that allows countries with insufficient manufacturing capacity to effectively use compulsory licenses by
importing generic drugs (see Fink 2005).
Technically, the Doha Declaration and the August 2003
decision by WTO members do not address questions of
marketing approval during the patent term or of test data
exclusivity. However, the provisions of U.S. PTAs on these
matters can still be seen as being at odds with the spirit of
the multilateral accords, to the extent that they preclude
the effective use of compulsory licenses.
In side letters to the U.S. agreements with Bahrain,
CAFTA–DR, Morocco, and Oman, the respective governments shared understandings that the intellectual property
chapters “do not affect” their ability to “take necessary
measures to protect public health by promoting medicines
for all. . . .”18 The U.S. government, however, does not view
the side letters as creating any kind of exemption that
would allow parties to the FTAs to ignore obligations in the
agreements’ intellectual property chapters (Fink and
Reichenmiller 2005). In the U.S. view, the side letters
merely signal the parties’ belief that the intellectual property rules of the PTAs will not interfere with the protection
of public health.19
Copyright protection. Most U.S. PTAs require accession
to the World Intellectual Property Organization (WIPO)
Copyright Treaty and the WIPO Performances and Phonograms Treaty. These treaties were concluded in 1996 after
the end of the Uruguay Round and are therefore not incorporated in the TRIPS Agreement. They were negotiated to
adapt copyright protection to advances in information and
communication technologies that greatly facilitated the
distribution of literary or artistic works in digital form.
The provisions of the two WIPO treaties go beyond TRIPS
in several ways—for example, by making it clear that storage of protected works in digital form is a reproduction
that can be controlled by copyright owners and by conferring certain moral rights on performers. (See Abbott,
Cottier, and Gurry 2007 for a detailed discussion of the
treaties.)
In addition to incorporating the two WIPO treaties,
U.S. PTAs set new substantive protection standards. First,
except for the agreement with Jordan, they extend the
TRIPS copyright term of life of author plus 50 years by an
additional 20 years, reflecting U.S. practice.
Second, most U.S. bilateral PTAs include obligations
to prevent circumvention of technological protection
measures—devices and software developed to prevent
unauthorized copying of digital works. This issue is not
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covered under TRIPS, and the provisions on the subject in
the two WIPO treaties are fairly general. The U.S. Digital
Millennium Copyright Act of 1998 set more far-reaching
standards on circumventing technologies that are designed
to prevent unauthorized copying of digital content. Those
standards have found their way, to varying degrees, into
seven of the bilateral agreements. Related provisions in six
of the PTAs define the liability of Internet service
providers when infringing content is distributed through
their servers and networks. Again, these provisions are
based on standards found in the U.S. Digital Millennium
Copyright Act.
Third, all of the bilateral PTAs place the burden of proof
in copyright infringement cases—that is, of showing that
works are in the public domain—on the defending party.
TRIPS does not impose any such obligation. The FTAs thus
strengthen the position of copyright holders, as artistic and
literary works are generally considered protected unless
they obviously belong in the public domain.
Finally, as in the case of pharmaceutical products,
TRIPS does not mandate any rule on the permissibility of
parallel imports of copyrighted works, such as books or
musical CDs, that have been lawfully sold in foreign markets. Some countries, such as New Zealand, permit parallel
importation of certain copyrighted products as a way of
stimulating price competition. By contrast, the U.S. bilateral agreements with Jordan and Morocco give copyright
holders the right to block parallel importation.
From an economic perspective, the welfare consequences of new and stronger copyright protection standards are ambiguous. Most countries have industries that
rely on copyright protection and that may benefit from
strengthened protection. Furthermore, new technologies
that make copying of digital works much easier pose challenges which policy makers must address. At the same
time, copyright laws have historically sought to strike a balance between the interests of copyright producers and
those of the general public; for example, so-called fair use
exemptions allow the copying of protected works for educational or research purposes. There are concerns that new
rules with respect to the term of protection, technological
protection measures, the liability of Internet services
providers, and the burden of proof in case of copyright
infringement could diminish the rights of consumers and
the general public (CIPR 2002).
Such concerns have also been voiced in the United
States itself, not only by consumer rights advocates and
academic institutions but also by computer manufacturers
and communications service providers that distribute
copyrighted works. For example, specific amendments to
the Digital Millennium Copyright Act have been proposed

that would permit the circumvention of technological protection measures if such action does not result in an
infringement of a copyrighted work.20 Ensuring fair use of
copyrighted material seems particularly important for
accessing educational material. The opportunities and
gains from the use of digital libraries, Internet-based distance learning programs, and online databases would be
limited if access to such tools were unaffordable or otherwise restricted by copyright law.
Enforcement of IPRs. The TRIPS Agreement—for the
first time in an international agreement on intellectual
property—introduced detailed obligations on the enforcement of IPRs. Certainly, without judicial enforcement of
intellectual property laws, rules on patents, copyright, and
other forms of protection could be seriously undermined.
However, the agreement, recognizing the institutional limitations in many developing countries, does not create any
obligation “with respect to the distribution of resources as
between enforcement of intellectual property rights and
the enforcement of law in general.”21 Such a caveat may be
important. The enforcement of intellectual property rights
can be a costly exercise in terms of both budgetary outlays
and the employment of skilled personnel. For developing
countries that face many institutional deficiencies, there is
a risk that stronger enforcement of IPRs would draw away
financial and human resources from other development
priorities.
The U.S. agreements with Australia and Jordan do not
explicitly allow for the same institutional flexibility. In
these cases, it may be difficult to defend derogations from
the specific enforcement provisions of the agreements’ IPR
chapters on the grounds of inherent institutional constraints, such as limited budgetary or human resources. The
agreements with Bahrain, CAFTA–DR, Chile, Morocco,
Oman, and Singapore go further, spelling out that resource
constraints cannot be invoked as an excuse for failure to
comply with the agreements’ specific enforcement obligations.22 Indeed, some of these obligations seem to create
additional institutional requirements. For example, as in
the case of TRIPS, the PTAs require customs authorities to
block trade in counterfeit and pirated goods. But TRIPS
requires such measures only for imported goods, whereas
most PTAs mandate the application of border measures to
imported goods, goods destined for export, and even, in
some cases, transiting goods.
Finally, the enforcement rules of the bilateral agreements mandate a stronger deterrent against IPR infringement. For example, TRIPS requires only the imposition of
fines adequate to compensate IPR holders for the monetary damages they suffered. In the case of copyright piracy
and trademark counterfeiting, all the PTAs require the
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imposition of fines irrespective of the injury suffered by
IPR holders. TRIPS mandates criminal procedures only in
cases of willful trademark counterfeiting or copyright
piracy on a commercial scale. Many PTAs go beyond this
broad standard and define more explicitly the scope of acts
of infringement subject to criminal procedures—including,
for example, copyright piracy with a significant aggregate
monetary value that is not necessarily undertaken for
financial gain. Thus, certain forms of end-user piracy may
be considered a criminal offense.
The May 2007 Bipartisan Agreement and
the U.S.–Peru FTA
As pointed out above, the adoption of TRIPS+ standards in
U.S. PTAs has received much criticism from NGOs, particularly in the area of pharmaceuticals. Over time, these
standards have become controversial within the United
States, as well as abroad. The U.S. Congress has for many
years considered legislation that would authorize the parallel importation of medicines from Canada and other countries. Concerned that such legislation would violate obligations under PTAs, the Congress inserted language in a 2005
appropriations bill that effectively prohibits the Office of
the U.S. Trade Representative (USTR) from negotiating
PTA provisions that would block parallel imports of
patented pharmaceuticals (see Abbott 2006).
More fundamentally, with Democrats winning both
houses of Congress in the November 2006 elections, the
Bush administration and the congressional leadership
started to negotiate a new trade framework. The resulting
May 2007 Bipartisan Agreement led to a de facto revision
of the USTR’s negotiating mandate. In the area of IPRs, the
agreement sets out flexibilities that roll back some of the
TRIPS+ provisions outlined above.23 Specifically, it turns
the obligation to grant patent term extension for delays in
obtaining marketing authorization into a voluntary option
that governments “may” choose to adopt. Similarly, drug
regulators would no longer be required to deny marketing
approval on the basis of a drug’s patent status. Governments would only be required to make available certain
mechanisms to allow patent holders to effectively enforce
their rights.24 Crucially, the agreement creates an express
exception to the test data exclusivity rules for measures to
protect public health “in accordance with the Doha Declaration and subsequent protocols for its implementation.”
In other words, it removes any legal uncertainty about
countries’ ability to make effective use of compulsory
licensing.
The Bipartisan Agreement applied only to those U.S.
PTAs that had been signed by the administration but not
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yet ratified by Congress. In May 2007, these were the free
trade agreements with Colombia, the Republic of Korea,
Panama, and Peru. In the case of Korea, continued disagreement between the Congress and the administration
on automotive trade led to the exclusion of this FTA
from the Bipartisan Agreement.25 In the case of the other
three agreements, USTR initiated the renegotiation of
the FTA texts with the concerned governments. Only the
revised U.S.–Peru FTA has so far gained congressional
approval.
Examination of the revised U.S.–Peru text reveals that
the elements of the Bipartisan Agreement outlined above
have found their way into the final IPR chapter: patent
term extension is mentioned as a voluntary option, as is
patent-registration linkage, and only certain enforcement
mechanisms need to be made available to the patent
holder. Whereas the FTA provides for five years of pharmaceutical test data exclusivity, a special exception to exclusive
rights is created for measures to protect public health in
accordance with WTO rules.26
Other TRIPS+ elements of the FTA with Peru were not
affected by the Bipartisan Agreement. These follow
closely the provisions found in the CAFTA–DR agreement (see table 18.2). An important exception is that
the U.S.–Peru FTA does not feature the provisions on the
cross-border application of test data exclusivity described
above.
As a final note, although the immediate impact of the
bipartisan trade deal has been limited to the FTAs negotiated with Colombia, Panama, and Peru (with the
former two still awaiting congressional approval), the
deal marks an important shift in U.S. trade policy toward
more sensitivity to public health concerns in global
IPR rules.
TRIPS+ Provisions in EU PTAs
The European Union’s drive toward concluding PTAs is
more recent than that of the United States. In the second
half of the 1990s, the EU launched PTA negotiations with a
variety of trading partners, which led to the conclusion of
agreements with Chile, Mexico, and South Africa. Starting
in 1999, however, the EU practiced a de facto moratorium
on new negotiations. This moratorium was not a formal
policy, but it reflected the consensus of the EU member
states and the European Commission that priority should
be given to the conclusion of a comprehensive multilateral
trading round. The one exception to the moratorium was
the negotiation of economic partnership agreements
(EPAs) with countries belonging to the Africa-CaribbeanPacific (ACP) group of former European colonies. In this
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case, the negotiation of reciprocal trade agreements was
driven by the expiry of trade preferences granted by the EU
under the Cotonou Agreement and deemed incompatible
with WTO rules. So far, the EU has concluded a full EPA
with the Caribbean Forum of ACP States (CARIFORUM)
and several interim EPAs with other ACP partners.
Despite the early setbacks in the negotiations under the
Doha Development Agenda (DDA), the EU maintained its
moratorium until about 2006, when it announced the
negotiation of a PTA with Central America. Since then,
negotiations with a considerable number of additional
trading partners have been launched. Among other factors,
this shift in the EU’s trade policy strategy was driven by
two developments. First, the prospects of an ambitious
and comprehensive Doha agreement became increasingly remote, especially with respect to some of the EU’s
priority trade concerns—trade facilitation, competition
policy, investment rules, and geographical indications
(GIs). Second, PTAs involving major economies were proliferating rapidly in all regions, putting increased pressure
on the EU to not lose out on commercial opportunities
abroad and to negotiate its own set of preferential treaties.
(For a more in-depth discussion of the shift in EU trade
policy, see Woolcock 2007.) Table 18.3 offers an overview
of the current EU PTA landscape.27
Turning to the IPR dimension of EU agreements, the
“early generation” PTAs with Chile, Mexico, and South
Africa focused primarily on establishing strong and comprehensive rules for GI protection. For the “new generation” PTAs that are currently being negotiated, the EU’s

agenda has become substantially more ambitious. In 2004
the European Commission issued a Strategy for the
Enforcement of Intellectual Property Rights in Third
Countries that calls for “a long-term line of action” to
strengthen the protection of IPRs outside EU territory. The
strategy expressly calls for revisiting the approach to the
IPR chapters of bilateral agreements.28
“Early Generation” Agreements with Chile,
Mexico, and South Africa
The IPR sections in the EU agreements with Chile, Mexico,
and South Africa are short, hardly taking up the space of a
single page. In the case of the Mexico and South Africa
agreements, the provisions are nonbinding and general.
They emphasize the importance of adequate intellectual
property protection and call for the establishment of consultation mechanisms should “difficulties” arise in the protection of intellectual property. In the Chile agreement, the
IPR provisions are more ambitious. The agreements incorporate several WIPO conventions, including the WIPO
Copyright Treaty and the WIPO Performances and Phonograms Treaty. As explained in the previous section, these
conventions go beyond the copyright rules of the TRIPS
Agreement, and their incorporation into a PTA therefore
constitutes a TRIPS+ element. (Interestingly, the two
WIPO Conventions are not incorporated into the
U.S.–Chile FTA, as is shown in table 18.2.)
The most far-reaching TRIPS+ provisions are found in
separate agreements on wines and spirits that strengthen

Table 18.3. European Union (EU) Preferential Trade Agreements (PTAs) and Economic Partnership Agreements (EPAs)
Concluded PTAs and EPAs
Mexico, 2000
South Africa, 2000
Chile, 2003
Caribbean Forum of African, Caribbean,
and Pacific (ACP) States (CARIFORUM),
2008 (Antigua and Barbuda, Bahamas,
Barbados, Belize, Dominica, Dominican
Republic, Grenada, Guyana, Haiti,
Jamaica, St. Christopher and Nevis,
St. Lucia, St. Vincent and the Grenadines,
Suriname, Trinidad and Tobago)
Korea, Rep., 2010

Provisional EPAs
West Africa, 2007 (Côte d’Ivoire, Ghana)
Central Africa, 2007 (Cameroon)
Eastern African Community (EAC), 2007
(Burundi, Kenya, Rwanda, Tanzania,
Uganda)
Eastern and Southern Africa, 2007
(Comoros, Madagascar, Mauritius,
Seychelles, Zimbabwe)
Southern African Development
Community (SADC), 2007
(Botswana, Lesotho, Mozambique,
Namibia, Swaziland)
Pacific, 2007 (Fiji, Papua New Guinea)

PTAs and EPAs under negotiation
Southern Cone Common Market
(Mercosur, Mercado Común del Sur)
(Argentina, Brazil, Paraguay, Uruguay)
Central America (Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua)
India
Association of Southeast Asian Nations
(ASEAN) (Brunei Darussalam, Cambodia,
Indonesia, Lao PDR, Malaysia, Myanmar,
Philippines, Singapore, Thailand,
Vietnam)
Andean Community (Bolivia, Colombia,
Ecuador, Peru)
Pending EPA negotiations with countries
in West Africa, Central Africa, EAC,
Eastern and Southern Africa, SADC,
and the Pacific

Source: Woolcock 2007; European Commission data, http://ec.europa.eu/trade/.
Note: This table does not include the EU’s association agreements with Eastern European countries and Euro-Mediterranean partners.
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GI protection. In the case of the PTA with Chile, the provisions on wines and spirits are separate annexes. The EU
negotiated self-standing agreements on wines (with South
Africa only) and on spirits (with Mexico and South Africa),
outside the formal PTA framework. These special agreements were, however, negotiated in parallel with the
broader trade agreements and may have formed part of the
overall package of legal obligations undertaken by the parties. It is worth pointing out that the EU has negotiated
agreements on wines or spirits (or both) with three developed countries—Australia, Canada, and the United
States—with which it has not entered into bilateral PTAs.
The key substantive element of the EU agreements on
wines and spirits is the establishment of lists of geographic
names to which signatories must apply the “highest” level
of GI protection. This means that nonoriginal producers in
the PTA parties are not allowed to use a listed name even if
they display the true origin of the good and even if use of
the name is accompanied by expressions such as “kind,”
“type,” or “style” (e.g., “Champagne-style sparkling wine”).
The lists of geographic names are often extensive; the
EU–South Africa agreement on wine alone is 120 pages
long. Several of the European GIs listed in the agreements,
especially for spirits, were being used by producers in EU
PTA partner countries, and this use had to be (or will have
to be) phased out. In most cases, use of the relevant GIs
would likely have been among the exceptions in the TRIPS
Agreement.29 The phase-out of these generic names may
have affected exports of third countries to EU partner
countries, raising the possibility that the adoption of a GI
list leads to a de facto trade preference.
In principle, GIs, like trademarks, are important for
reducing information asymmetries in markets for “experience goods”—goods whose quality cannot be easily
observed by simple inspection at the time of purchase.
From the perspective of consumers, these indications can
lower search costs, particularly for heterogeneous products
such as wines or cheeses. For producers, GIs offer a means
of attaching a reputation for quality to a place name that
may then be marketed and used on labels. A number of
empirical studies have quantified substantial price premiums associated with certain products labeled with protected GIs (see Fink and Maskus 2005 for a review).
More controversial is the precise scope of exclusive
rights that should be conferred on rights holders. In the
United States, Mexico, Chile, and other “New World” countries, nonoriginal producers have traditionally been
allowed to use GIs for certain products as long as the true
geographic origin of the products is made clear. This has
given rise to “semigeneric” expressions such as “Americanmade Pecorino cheese.” The EU, with its long tradition of
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regional heterogeneity in agricultural production, affords
GI owners stronger exclusive rights than in the United
States. In addition, EU laws protect “traditional” expressions that describe certain methods of production, such as
“ruby” for port from Portugal.
Unfortunately, little systematic evidence exists to assess
whether the more lenient approach toward GIs in the
Americas has led to confusion on the part of consumers.
What also complicates an economic assessment of different
protection regimes is that certain products known by GIs
are likely to have significant status value. Economists define
“status goods” as products for which the mere display of a
particular label confers prestige on their buyers, regardless
of the product’s quality. Champagne, Beluga caviar, and
Kobe beef may fall into this category. Since use of these
GIs by nonoriginal producers may undermine the status
value attached to the original varieties, the price premiums
of the original producers may suffer, even if consumers are
not confused about the true origin of their purchases.
Although the EU’s agreements on wines and spirits are
clearly driven by the interests of EU producers of specialty
foods, certain producers in EU partner countries may also
benefit. For example, the EU–Mexico agreement on spirits
establishes GI protection for the Tequila and Mezcal designations. In addition, the disuse of semigeneric expressions
may lead only to a temporary adjustment; evidence from
Australia’s wine industry suggests that the rebranding of
the affected products and associated marketing efforts
provided a boost for local producers.30
“New Generation” EU Agreements
A first impression of the EU’s revised approach to the treatment of IPRs in its trade agreements can be gained by
looking at the EPA with CARIFORUM.31 The intellectual
property chapter of the agreement is comprehensive, covering most forms of IPRs, as well as measures for their enforcement. As in the EU–Chile PTA, the EU–CARIFORUM
agreement incorporates the WIPO Copyright Treaty and
the WIPO Performances and Phonograms Treaty.32 The
EPA also establishes TRIPS+ standards for GIs, requiring
CARIFORUM members to establish a dedicated system for
their protection. This obligation is TRIPS+ in the sense
that the TRIPS Agreement allows the implementation of its
GI standards through the trademark system. More substantially, the EPA requires a high level of GI protection for
all products, preventing nonoriginal producers from using
a GI even if the true origin of the good is indicated or the
name is accompanied by expressions such as “kind,” “style,”
or “imitation.” In the TRIPS Agreement, this high-level
protection standard is limited to wines and spirits. The EU
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has been among the leading proponents at the WTO for
extending strong protection to all products but has
encountered resistance from other WTO members, notably
producer countries in the Americas. Discussions on this
topic in the Doha Development Agenda have to date not
led to any outcome.33
Extensive new IPR obligations are found in the enforcement part of the IPR chapter, reflecting the emphasis on
strengthened enforcement outlined in the 2004 strategy
document described above. Interestingly, the EPA enforcement obligations are rooted in the EU’s internal approach
toward upholding IPRs, notably Directive 2004/48, on the
enforcement of intellectual property rights, and two regulations dealing with border measures.34 In fact, certain
enforcement provisions of the EU–CARIFORUM EPA
have been copied word for word from the 2004 Enforcement Directive.35
To summarize, the EPA clarifies and expands the TRIPS
provisions on measures for the preservation of evidence,
the collection of information on the origin and destination
of IPR-infringing products, injunctions, and several other
matters. Probably the most significant TRIPS+ element is
the extension of border measures to the importation,
exportation, reexportation, and other border movements
of goods. In addition, border measures are to apply not
only to counterfeit trademark goods and pirated copyright
goods (as in the TRIPS Agreement) but also to goods
infringing on a design right or a GI. Like many of the U.S.
FTAs, the EU–CARIFORUM EPA does not recognize the
institutional limitations of developing countries, as the
TRIPS Agreement does. Thus, CARIFORUM members
may not be able to invoke resource constraints as a reason for not complying with the agreements’ specific
enforcement obligations. As pointed out above, this lack
of institutional flexibility may be a concern, as it is not
clear that increased government spending on the enforcement of IPRs is warranted in environments in which many
public goods are underprovided.36
The EU–CARIFORUM EPA provides a window into the
EU’s revised approach to the treatment of IPRs. Future
PTA chapters on IPRs may well be more ambitious, not
least because some of the EU’s prospective PTA partners
are more developed than the Caribbean countries. Early
indications point in this direction. The leaked EU proposal
for the IPR chapter in the PTA between the EU and the
Association of Southeast Asian Nations (ASEAN) shows
more far-reaching TRIPS+ obligations, including an extension of the copyright term, pharmaceutical test data exclusivity, rules on the liability of Internet service providers,
and an extension of border measures to all forms of IPRs.37

Similarly, leaked information on the EU’s proposal for the
PTA with the Andean Community suggests the inclusion
on the EU’s wish list of test data protection, as well as a
broadening of criminal sanctions and border measures to
infringements of all types of IPRs (see Hernández 2009).
Of course, it is uncertain how far the EU’s proposals will
be reflected in the final PTA texts. A definite assessment of
the treatment of IPRs in the “new generation” PTAs will
have to await the conclusion of the latest set of negotiations.
TRIPS+ Provisions in Other PTAs
In addition to the agreements negotiated by the United
States and the EU, numerous PTAs contain provisions on
the protection of intellectual property. For the most part,
these are of a general nature, merely calling for the adequate and effective protection of IPRs. Sometimes they
incorporate certain provisions of the TRIPS Agreement
into the PTA. Although such incorporation may not be
seen as TRIPS+, it is still significant, as it may subject
TRIPS disciplines to the dispute settlement mechanisms of
bilateral PTAs.38
Several FTAs that do not involve the United States or the
EU set TRIPS+ protection standards. Most prominently,
the European Free Trade Association (EFTA), with Iceland,
Liechtenstein, Norway, and Switzerland as members, has
negotiated a considerable number of PTAs that feature certain TRIPS+ elements. Specifically, the EFTA agreements
with Chile, Colombia, Korea, Lebanon, and Singapore
incorporate the WIPO Copyright Treaty and the WIPO
Performances and Phonograms Treaty. The agreements
with Chile, Korea, and Singapore also provide for an extension of the patent term as compensation for unreasonable
delays in regulatory approval processes, along the lines of
some of the U.S. agreements.
The EFTA’s agreements with Chile, Korea, Singapore,
and Tunisia require pharmaceutical test data exclusivity,
again following the U.S. approach. In the Korean case, the
relevant provision also allows for an alternative to exclusive
test data rights, whereby any company would be allowed to
rely on test data submitted to a regulatory agency if the
company first submitting these data is adequately compensated. Such a compensatory liability approach has been
advocated by academic scholars as a superior way of protecting test data because it allows research-based companies
to recoup investments in clinical trials without inhibiting
market competition (Reichman 2004). Interestingly, the
EFTA–Colombia agreement, signed in 2008, incorporates
an exception to exclusive test data rights to protect public
health in accordance with WTO rules. The language used
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in this PTA is identical to that in the revised U.S.–Colombia
agreement, illustrating how the U.S. policy shift described
above influenced norms in a treaty that does not involve
the United States.
A second remarkable feature of the EFTA–Colombia
PTA is its incorporation of a mandatory disclosure requirement in patent applications of the origin or source of
genetic material. Several developing-country WTO members have argued that the TRIPS Agreement affords inadequate safeguards against “biopiracy”—the acquisition of
patent rights for biological materials (and related traditional knowledge) that are simply taken from one country’s
biological resources, without inventive effort. These members have long advocated the inclusion of a disclosure
requirement in the TRIPS Agreement, but such a move has
been resisted by other WTO members, and discussions on
the topic in the context of the Doha negotiations have not
yet led to any compromise.39 It is interesting that Colombia, as one of the leading proponents of a disclosure
requirement, persuaded EFTA countries to insert such a
clause in their PTA, showing that the negotiation of IPR
chapters can advance the interests of developing countries.
In February 2009, Switzerland signed a comprehensive
economic partnership agreement with Japan that incorporates the TRIPS+ protection standards found in the EFTA
agreements described above: incorporation of WIPO
treaties, patent term extension, and exclusive test data
rights. As an agreement between two developed countries,
it introduces a number of additional obligations. In particular, it mandates the highest-level GI protection for all
goods, along the lines of the EU–CARIFORUM agreement.40 In the area of rights enforcement, it broadens the
application of border measures and criminal sanctions to a
wider range of IPR infringements, similar to what the EU
has negotiated or is reportedly seeking in its “new generation” PTAs.41
Finally, it is worth pointing out that Chile and Mexico
have signed a considerable number of PTAs that include
lists of specific GIs related to wines and spirits which
receive protection either as set out in the terms of the
respective agreements or according to TRIPS standards.
In the case of Chile, these lists include the names of
Chile’s many wine regions, as well as the Pisco (or Pisco
Chileno) liquor distilled from grapes. Agreements that
have incorporated at least some of these GIs are the
Trans-Pacific Strategic Economic Partnership, with Brunei
Darussalam, Chile, New Zealand, and Singapore, and
Chile’s bilateral PTAs with Canada, Japan, Korea, and
Mexico. Mexico’s interests are confined to the Tequila
and Mezcal names, and their protection is expressly
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mandated in Mexico’s PTAs with Nicaragua and Uruguay
and in the Northern Triangle PTA involving El Salvador,
Guatemala, and Honduras.
IPRs and Bilateral Investment Rules
In addition to the rules contained in the intellectual
property chapters of PTAs, IPRs are subject to separate
bilateral investment disciplines. Many PTAs contain separate investment chapters in which IPRs are expressly
listed in the definition of what constitutes an investment.
This is the case in the U.S. agreements with Australia,
CAFTA–DR, Chile, Morocco, Oman, and Singapore.
Moreover, parties to some PTAs that do not feature a separate investment chapter have concluded self-standing
bilateral investment treaties (BITs) that include IPRs in
the definition of investment; examples are the U.S. agreements with Bahrain and with Jordan. There are also
numerous BITs between countries that have not entered
into a PTA. Since no multilateral agreement on investment
exists at the WTO or elsewhere, these bilateral investment
rules break new ground.
A broad definition of investment that encompasses IPRs
makes government measures affecting the intellectual
property portfolios of foreign investors subject to the
investment disciplines of PTAs or BITs. This raises such
questions as whether granting a compulsory license is considered an act of expropriation. Many PTA investment
chapters expressly remove compulsory licenses from the
scope of expropriation, as long as such licenses comply
with the obligations of the TRIPS Agreement and the intellectual property chapter of the respective PTA. This, however, is not always the case; the U.S. BITs with Bahrain and
Jordan do not feature such a safeguard. Thus, if, say, Jordan
were to issue a compulsory license in case of a national
emergency, there is a question as to whether the patent
holder could challenge such a decision as an act of investment expropriation.
Questions like this may be important because many
investment agreements provide for direct investor-to-state
dispute settlement, going beyond the more traditional
state-state dispute settlement procedures included in trade
agreements.42 Investor-state dispute settlement may be more
attractive to foreign investors, who can seek arbitration
awards for uncompensated expropriation. By contrast,
state-state dispute settlement can typically authorize only
the imposition of punitive trade sanctions.
How widespread are investment treaties that have the
potential to discipline government measures relating to the
protection of IPRs? Given the rapid proliferation of PTAs
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and BITs, it is difficult to answer this question precisely.
Some 421 trade agreements had been notified to the WTO
up to December 2008 and there are estimated to be more
than 2,500 BITs in force.43 Not all trade agreements feature
investment disciplines, and some only establish limited
disciplines on foreign direct investment or commercial
presence, which does not encompass IPRs.44 Where PTAs
adopt fully fledged investment chapters, intellectual property rights are typically included in the definition of investment. The same is true for BITs, including most treaties
concluded between developing countries. There is more
variation on the specifics of investor-state arbitration
mechanisms; for example, in some agreements, the initiation of arbitration proceedings is subject to the consent of
the affected governments.
As a final note, it is important to point out that the
reach of investment agreements into the intellectual
property domain remains in many ways legally uncertain
(Correa 2004). So far, no arbitration claim related to
government measures in the IPR field has been made. At
the same time, given the proliferation of investment disciplines over the past decade, private investors may well
initiate claims if they feel their IPRs have been unduly
“expropriated.” In this context, it is worth pointing out
that some arbitral decisions have been criticized for their
expansive interpretation of BIT provisions, creating
more burdensome obligations than those originally
intended by the signatories.45 It is therefore important
for governments to carefully consider all the implications
of signing onto investment disciplines that cover measures affecting IPRs.
Annex. Further Information
The IPRs module of the World Bank Institute
(WBI)–Columbia University Executive Training Course
(Fink 2007) offers a basic introduction to the economics of
IPRs and discusses the main obligations of the TRIPS
Agreement. For an in-depth legal analysis of the TRIPS
agreement and the multilateral IPR treaties administered by the WIPO, interested readers are referred to
UNCTAD–ICTSD (2005) and Abbott, Cottier, and Gurry
(2007). Maskus (2000) provides a comprehensive economic analysis of the IPR system, including the perspective
of developing countries. Abbott (2006) and Roffe (2004)
analyze U.S. FTA chapters in light of U.S. and Chilean
law, respectively; Santa Cruz (2007) and Vivas Eugui and
Spennemann (2005) review the treatment of IPRs, especially GIs, in EU agreements.
A number of NGOs have campaigned against the inclusion of TRIPS+ provisions in PTAs. Some of their policy

papers and positions can be found on the following Web
sites:
• Knowledge Ecology International, http://www.cptech
.org/ip/health/trade/
• Oxfam, http://www.oxfam.org.uk/resources/policy/
health/bp102_trips.html
• Médecins Sans Frontières, http://www.doctorswithoutborders.org/news/issue.cfm?id=2379
The following Web sites contain some industry positions
on the inclusion of IPR provision in trade agreements:
• International Intellectual Property Alliance, http://
www.iipa.com/fta_issues.html
• Pharmaceutical Research and Manufacturers of America
(PhRMA), http://www.phrma.org
International agreements referred to in this chapter can
be accessed at the following Web sites:
• WTO Secretariat, http://www.wto.org/english/tratop_e/
TRIPS_e/TRIPS_e.htm
• World Intellectual Property Organization, http://www
.wipo.int
• U.S. Trade Representative, http://www.ustr.gov
• European Commission, Directorate General for Trade,
http://ec.europa.eu/trade/issues/index_en.htm
• European Free Trade Association, http://www.efta.int
Notes
The views expressed are the author’s own and were written during his
tenure as Professor of International Economics at the University of St.
Gallen, Switzerland. They do not necessarily reflect the views of the
World Intellectual Property Organization or its member states.
1. U.S. Chamber of Commerce, http://www.uschamber.com/issues/
index/international/ipr.htm.
2. An important caveat is that when trade opening takes the form of
preferential tariff liberalization, the welfare consequences from increased
trade are more ambiguous. In fact, it is possible that preferential tariffs
will lead to the displacement of imports from nonmember countries to
such an extent that overall welfare may fall. See Panagariya (2000) for a
review of the standard economics of preferential trade agreements.
3. The rationale for the protection of trademarks and geographical
indications is different. These two forms of IPRs seek to promote an
orderly functioning of markets by reducing information asymmetries
between buyers and sellers of goods and services. Fink (2007) provides
more detailed treatment of the various economic arguments for protecting IPRs.
4. For example, would a patent owner in the form of a juridical person qualify if that person were established in the territory of one of the
PTA parties but 50 percent of its equity were owned by another juridical
person in a nonmember state?
5. A possible exception is the inclusion in PTAs of lists of protected
geographical indications, which may lead to a de facto trade preference.
See the section “TRIPS+ Provisions in EU PTAs,” in this chapter.
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6. Fink and Maskus (2004) review studies that assess econometrically
the link between the strength of intellectual property protection and the
extent of inward FDI. They conclude that countries which strengthen their
IPR regimes are unlikely to experience a dramatic boost in FDI inflows;
other factors account for most of the variation across countries in the activity of multinational enterprises. At the same time, the empirical evidence
does point to a positive role of IPRs in stimulating cross-border licensing
activity and so affecting the nature of formal technology transfers.
7. In many recently concluded North-South PTAs, the willingness of
developing-country governments to enter into the arrangements was
arguably not the lure of preferential market access to a large market but
the threat of losing previously existing unilateral trade preferences. For
example, Colombia and Peru faced the expiry of the so-called Andean
trade preferences extended by the United States, and countries belonging
to the Africa-Caribbean-Pacific (ACP) group (former European colonies)
faced the expiry of trade preferences granted by the EU under the Cotonou
Agreement.
8. A notable exception is a project by the International Center for
Trade and Sustainable Development (ICTSD), the World Bank Institute
(WBI), and the World Health Organization (WHO) that focuses on the
pharmaceutical sector. The aim of the project is to develop a partial equilibrium model to assist researchers in assessing the price and expenditure
effects of prolonged market exclusivity for pharmaceutical products. For
further information, see the website on intellectual property rights
sponsored by the ICTSD and the United Nations Conference on Trade
and Development, http://www.iprsonline.org/ictsd/Dialogues/2007-0527/2007-05-27_desc.htm.
9. In addition to FTAs, the United States has negotiated several bilateral trade agreements (BTAs) with countries that are not yet members of
the WTO and therefore do not enjoy full MFN treatment by the U.S. government. Some of these BTAs, notably that with Vietnam, provide for
obligations on IPRs; for reasons of space, these are not discussed here. For
further details, see Fink and Reichenmiller (2005).
10. U.S. Trade Promotion Authority Act of 2002, http://frwebgate
.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=107_cong_public_laws&docid
=f:publ210.107.
11. Given their older vintage, we do not review the IPR provisions of
the U.S.–Israel FTA or of NAFTA.
12. The CAFTA–DR agreement requires countries that already provide patent protection for plants to maintain such protection.
13. In addition, the TRIPS provisions on compulsory licensing
require a government to first make efforts to obtain a voluntary license
from the patent holder, although this requirement can be waived in emergency situations or for public, noncommercial use. The obligations of
bilateral agreements are similar or identical in this respect.
14. In the case of agrochemical products, most of the bilateral agreements require data exclusivity for 10 years.
15. The permissibility of parallel importation is governed by rules on
the exhaustion of patents. A system of international exhaustion is associated with free parallel trade, whereas patent holders can restrict parallel
importation if patent rights exhaust only nationally. TRIPS Article 6 does
not mandate a particular exhaustion regime, only nondiscriminatory
application.
16. Governments may, however, limit the right to prevent parallel
importation to cases in which the patent holder includes territorial
restraints in contractual agreements with wholesalers or retailers.
17. Paragraph 4, Doha Declaration on TRIPS and Public Health,
http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_trips_
e.htm.
18. The side letters also clarify that the intellectual property chapters
of the FTAs “do not prevent the effective utilization” of the August 2003
decision by WTO members, described in the text.
19. The agreements with Australia, CAFTA–DR, Chile, and Jordan
contain provisions affirming the rights and obligations of member countries under the TRIPS agreement. To some extent, these provisions may
be interpreted as preserving the flexibilities of the TRIPS agreement.
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However, the value of these nonderogation clauses in bilateral disputes is
legally uncertain (Abbott 2004).
20. See the proposed Digital Media Consumers’ Rights Act, introduced in the U.S. House of Representatives, http://en.wikipedia.org/wiki/
Digital_Media_Consumers’_Rights_Act.
21. Article 41.5, TRIPS Agreement, http://www.wto.org.
22. The U.S.–Chile and CAFTA–DR agreements contain language
similar to that of the TRIPS Agreement, acknowledging that no obligation
is created regarding the distribution of law enforcement resources. However, the proviso that resource constraints may not be invoked as an
excuse for not meeting the agreements’ specific enforcement obligations
appears to significantly weaken this flexibility.
23. The Bipartisan Agreement covers not only IPRs but also a number
of other trade-related topics: basic labor standards, environment and
global warming, government procurement, port security, investment, and
worker assistance and training. The text of the agreement is available at
http://www.cpath.org/sitebuildercontent/sitebuilderfiles/2007_new_trade_
policy_details5-10-07.pdf. Roffe and Vivas-Eugui (2007) offer a commentary on the agreement.
24. For instance, drug regulators need to give general notice of submissions of applications for marketing approval so that patent holders
have the opportunity to discover products that may infringe on their
patents.
25. In the case of the U.S.–Colombia FTA, the Bipartisan Agreement
identified additional concerns about violence against trade unionists and
demanded that this issue be addressed in a satisfactory way—along with
the other proposed revisions set out in the agreement—before the revised
FTA is submitted for congressional approval.
26. The same changes have been introduced into the texts of the U.S.
FTAs with Colombia and Panama.
27. Table 18.2 does not include the EU’s association agreements with
countries in Eastern Europe and the Euro-Mediterranean partners. Some
of these agreements incorporate soft-law provisions that generally call for
the protection of IPRs in conformity with the highest international standards or at a level similar to that existing in the EU. They also make reference to existing multilateral treaties, in particular the TRIPS Agreement
and selected WIPO conventions, sometimes including the WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty. For the
most part, accession to these treaties is voluntary. See Santa Cruz (2007)
for further discussion.
28. Official Journal of the European Union, document 2005/C 129/03.
29. For a more detailed discussion of GI obligations in EU bilateral
agreements, see Vivas Eugui and Spennemann (2005); Santa Cruz (2007).
30. See Battaglene (2005). In addition, Schamel and Anderson (2003)
find that regional origin has become a major determinant of prices in the
Australian wine industry, with price premiums averaging about 31 percent for wines carrying Australian GIs.
31. Although the interim EPAs that have been negotiated so far with
other ACP partners do not yet contain a full IPR chapter, they do call for
the negotiation of such a chapter in the final agreement.
32. The EU–CARIFORUM EPA foresees full implementation of the
IPR chapter by 2014. Least-developed CARIFORUM members are
granted a special transition period until 2021.
33. In fact, there is no consensus among WTO members as to
whether the Doha Ministerial Declaration of 2001 provides a negotiating
mandate for extension of GI protection; see Fink and Maskus (2005).
34. See Council Regulation (EC) 1383/2003, concerning customs
action against goods suspected of infringing certain intellectual property
rights and the measures to be taken against goods found to have infringed
such rights, and Commission Regulation (EC) 1891/2004, which lays down
provisions for the implementation of Council Regulation (EC) 1383/2003.
35. See, for example, Article 154 of the EPA, on measures for preserving evidence, and Article 155 on the right of information.
36. The EU–CARIFORUM EPA foresees the provision of technical
assistance by the EU for implementing the IPR obligations undertaken by
CARIFORUM members. Although aid of this type may alleviate the
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budgetary pressure associated with strengthened IPR enforcement, a similar caveat still applies: are the EU’s scarce aid resources best spent in the
IPR field as opposed to, say, education or health?
37. The EU’s draft IPR chapter is available at http://www.bilaterals
.org/article.php3?id_article=14281.
38. For example, Japan’s PTAs with Indonesia, Malaysia, Mexico,
Singapore, Thailand, and Vietnam fall into this category. The same is true
for the Japan–Philippines economic partnership agreement, except for
one notable TRIPS+ obligation: the expansion of criminal sanctions
beyond trademark counterfeiting and copyright piracy to include, as well,
infringements of patents, utility models, layout designs for integrated circuits, and plant variety rights.
39. See Fink (2005) for additional background on this topic. The
EFTA–Colombia PTA also contains strong language on the fair and equitable sharing of benefits arising from the use of genetic resources and traditional knowledge, although it does not make an agreement on benefit
sharing a precondition for the grant of a patent. General language on the
use of biological resources and traditional knowledge and the equitable
sharing of benefits is also found in the agreements between the United
States and Peru, the EU and the Caribbean Community (CARICOM), and
Guatemala and Taiwan, China.
40. The GI provisions of the Japan–Switzerland agreement have two
other noteworthy features. First, they introduce the concepts of indications
of services and country names, which equally benefit from protection
against misleading use. Second, the parties exchanged lists of geographic
names that serve as a source of information about GIs protected under
domestic laws in the parties’ respective territories. These lists are not limited
to wines and spirits but include cheeses, meat-based products, bread, pastry,
cakes, watches, textile products, pharmaceutical products, and other goods.
41. The Japan–Switzerland EPA extends border measures to goods
destined for export, as well as transiting goods.
42. An exception is the investment chapter of the U.S.–Australia FTA,
which only allows for the possibility of investor-state dispute settlement
procedures being negotiated in the future.
43. See WTO, http://rtais.wto.org/UI/PublicMaintainRTAHome.aspx;
Dolzer and Scheuer (2008).
44. The EU–CARIFORUM, EU–Chile, Australia–Thailand, Chile–
EFTA, and Mexico–EFTA agreements are examples of the latter.
45. For example, certain interpretations of obligations relating to
“fair and equitable treatment” and measures “tantamount to expropriation” have been considered to go beyond parties’ original intentions. In
response to some of these arbitral decisions, the United States and Canada
have included interpretative notes in their BITs and their FTA investment
chapters clarifying the scope of the fair and equitable treatment and
expropriation provisions. See Sornarajah (2004).
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The linkage between trade and environment is a sensitive
and controversial issue for many countries. Trade, like any
other economic activity, has environmental implications,
but whether trade as a policy instrument should address
environmental concerns is a question to which there are no
unanimous answers. Although practically all countries recognize the critical importance of the environment, a number
of developing countries do not believe that addressing environmental issues as part of trade agreements is necessarily
the best approach. Accordingly, a few developing countries
have entered into regional agreements on environmental
issues that are distinct from preferential trade agreements
(PTAs). Developed countries have been the primary drivers
for PTAs comprising environmental provisions. Neither
approach has been proved more effective than the other.
This chapter does not seek to build a rationale for the
trade-environment linkage or to determine whether environmental issues should be addressed in trade agreements
or in stand-alone environmental agreements. The focus,
instead, is on the main contours of the trade and environment debate at the multilateral level and on the increasing
incorporation of environmental provisions into PTAs,
especially those involving major developed economies. The
chapter addresses issues relating to (a) the nature of the
legal obligations emerging from provisions dealing with
the environment in PTAs; (b) the potential economic costs
of particular environmental requirements, including obligations to maintain specific environmental regulatory
standards and to adhere to particular environmental sanitary and phytosanitary measures or technical regulations;
(c) the need for technical assistance and capacity building to
ensure compliance with environmental obligations; (d) the
nature and extent of financial assistance required for
implementing such provisions; and (e) the dispute settlement and enforcement mechanisms for such provisions. It
analyzes the extent to which PTAs can be a vehicle for

countries to address regional environmental concerns,
including concerns relating to shared natural resources, and
it concludes by discussing practical steps for developing
countries to consider when negotiating PTAs.
The analysis relies on a review of those PTAs that incorporate environmental provisions and on secondary literature on the subject. Inclusion of environmental provisions
in PTAs is of fairly recent date, and the literature analyzing
the impact of the linkage is also at a nascent stage. The
most comprehensive study on environmental provisions in
PTAs was conducted by the Organisation for Economic
Co-operation and Development (OECD 2007). That study
identifies the United States, the European Union (EU),
Canada, and New Zealand as the principal proponents of
environmental provisions in PTAs. The study underscores
the paucity of experience with actual implementation of
environmental provisions and the ongoing learning
process. It emphasizes the need for preparation and coordination in dealing with environmental issues in PTAs and
stresses that developing countries often require financial
support and capacity-building assistance to this end.
Asia-Pacific Economic Cooperation (APEC) and the
Organization of American States (OAS) maintain databases that summarize environmental provisions in PTAs.1
Studies by research institutions and think tanks have also
been consulted for this chapter.
The only PTA to have been analyzed in substantive detail
is the North American Free Trade Agreement (NAFTA),
which was concluded by the United States, Canada, and
Mexico in 1994. Studies have been conducted to evaluate
NAFTA’s implications for the environment in Mexico,
its economic costs, and the effectiveness of using a PTA
to address environmental issues (see Gallagher 2004;
Tiemann 2004; Hufbauer and Schott 2005; Environment
Canada 2007). The findings have been mixed, with some
analysts hailing NAFTA’s achievements and others
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highlighting its limitations and unresolved issues, including
the inadequacy of financial resources for combating environmental problems.
Trade and Environment Linkages
This section looks at the economic and political-economy
dimensions of PTAs and discusses WTO policies that affect
environmental provisions in trade agreements.
Economic Perspectives
Initial discussions on the subject of trade and environmental
linkages revealed two distinct schools of thought, one arguing for the integration of adequate environmental safeguards within trade agreements and the other maintaining
that free trade should not be subject to any restrictions.
According to the first school, free trade does not necessarily
lead to efficiencies, and it can bring about a deterioration of
environmental standards. Firms whose main concern is to
maximize profits may be inclined to move their operations
to developing countries, where pollution control is inexpensive and lax—this scenario has been termed the “pollution
haven” hypothesis (Daly 1993a, 1993b). Porter (1991), drawing on experience in northern Europe and Japan, concludes
that stronger environmental regulation is not only necessary
but could also make firms more competitive.
On the other side of the spectrum is the argument that
there should be no environmental or other restrictions on
free trade, on the grounds that free trade will eventually
lead to economic growth, increased income levels, and, as a
consequence, investment in higher environmental standards (Bhagwati 1993). The argument of this group is not
that free trade has no environmental implications; it is,
rather, that trade should not be used as a tool to impose
environmental standards because the welfare implications
of free trade are independent of those standards (Bhagwati
and Srinivasan 1996; Bhagwati 2004).
More recent literature explores the subject from other
angles and leads to findings somewhere between the first two
schools. Empirical evidence on the pollution haven hypothesis has been mixed. Studies have demonstrated that lower
environmental regulations do not necessarily lead to a race
to the bottom and that environmental regulations are not
the only factors that guide investment decisions (see, for
example, Friedman, Gerlowski, and Silberman 1992; Mani,
Pargal, and Huq 1997). At the same time, empirical research
demonstrates that although trade liberalization can promote
economic growth, it may have adverse environmental consequences, which it would be necessary to address simultaneously by strengthening environmental regulation (see Mani
and Jha 2006).2 A study of PTAs in Latin America similarly

found that although trade-led growth resulted in a shift
toward cleaner production by a number of industries, industrial pollution increased overall because nations in the
hemisphere “lack the proper policies to stem the environmental consequences of trade-led growth.”3
The only literature to examine whether, as a policy matter, trade agreements are an appropriate forum for addressing environmental issues is a World Trade Organization
(WTO) background note (WTO Secretariat 1997). It
observes that trade instruments are not the first-best policy
for addressing environmental problems and finds a positive correlation between removal of trade restrictions and
increased availability of environmental goods and services
and of cleaner technologies.
Political-Economy Considerations
Turning to the political-economy dimension of the tradeenvironment debate, the divide between developed and
developing countries is distinct. Developed economies
such as the United States, Canada, New Zealand, and the
EU have been among the strongest proponents of environmental measures in trade agreements, both at the multilateral level and in PTAs. In fact, the domestic policies of
these countries require that environmental assessments of
PTAs be carried out and that adequate provisions on the
environment be included in the agreements. U.S. Public
Law 107-210, the Trade Promotion Act (TPA) of 2002,
requires, among other things, that countries signing trade
agreements with the United States ensure that their environmental laws are enforced. The EU mandates sustainability impact assessments (SIAs) of PTAs (European
Commission 2006). New Zealand’s Framework for Integrating Environment Issues into Free Trade Agreements
emphasizes the harmonization of the “objectives for trade
and for the environment, with both serving the overarching objective of promoting sustainable development.”4
Developing countries, by contrast, have been skeptical
about the trade-environment linkage, their concern
being that environmental issues might become a means
of imposing protectionist measures (see, for example,
Khan et al. 2004; Rodriguez 2009). India, among other
countries, has emphasized that harmonization may be
easier for developed countries and that among developing countries, with their widely differing environmental
standards in accordance with their national priorities,
harmonization would be both difficult and inadvisable
(India 2000). However, countries such as Chile, China,
and Mexico have been incorporating environmental provisions into their PTAs, although the scope and depth of
such provisions are not as elaborate as those proposed by
developed countries.
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Trade and Environment at the WTO
Any discussion of trade and environment is perhaps best
appreciated when set in the context of the multilateral discussions at the WTO. Countries entering into PTAs typically focus on the rights and obligations under a PTA that
are additional to or different from those under the WTO’s
multilateral system. As noted above, not all WTO members agree on whether and to what extent environmental
provisions should be reflected in trade agreements. The
WTO agreements, however, do confirm the right of WTO
members to protect the environment, provided that certain conditions are met. Environmental provisions find a
place within the preamble of the Agreement Establishing
the WTO, in general exceptions to trade obligations, and
in agreements on technical barriers to trade (TBTs) and
sanitary and phytosanitary measures (SPS).5 At the Doha
ministerial conference, WTO members reaffirmed their
commitment to environmental protection and agreed to
embark on a new round of trade talks, including negotiations on certain aspects of the linkage between trade
and environment.
There have been several prominent disputes at the WTO
concerning the trade and environment interface.6 Some
basic propositions emerge from the jurisprudence that has
been developed so far:
• WTO law does not exist in clinical isolation from international law and international developments, including
environmental concerns. However, environmental measures to restrict trade can be adopted only under certain
strict conditions.
• Multilateral solutions to environmental issues are preferred, and WTO members should therefore make serious efforts to negotiate such solutions. If, despite such
efforts, an agreement cannot be concluded, unilateral
measures for protection of the environment may be
taken, even outside the country’s jurisdiction.
• Adequate scientific evidence and risk assessment must
underlie any action under the WTO’s SPS Agreement,
which allows for measures to protect human, animal,
and plant life and health.
• Tests of necessity and of the availability of less trade
restrictive measures are to be applied prior to application of any trade restriction on environmental grounds.

Overview of Approaches to Environmental
Concerns in PTAs
As has been noted, the primary proponents of environmental provisions in PTAs have been the United States, the
EU, Canada, and New Zealand. Developing countries have
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increasingly agreed to environmental obligations in PTAs
with these countries. With the exceptions of perhaps Chile
and Mexico and, more recently, China, developing countries have not themselves initiated environmental provisions in PTAs.
Proponents of environmental provisions in PTAs either
incorporate such provisions into the main text of the PTA
or place them in separate side agreements. Such provisions
typically pertain to any or all of the following matters: obligations relating to “high standards” in domestic environmental laws; mechanisms for resolving disputes involving
environmental provisions; principles of cooperation on
environmental issues; and provisions on technical assistance and capacity building. These obligations are a blend
of legally binding and nonbinding provisions. (The annexes
to this chapter summarize environmental provisions in U.S.
and EU PTAs.)
Since the conclusion, in 1994, of NAFTA and a side
agreement, the North American Agreement on Environmental Cooperation (NAAEC), all PTAs negotiated by the
United States have included environmental considerations both in environmental chapters and in separate
instruments that focus mainly on environmental cooperation. Examples include the agreements with Singapore,
Chile, Australia, Bahrain, and Morocco and the PTA with
the five countries of the Central America Free Trade
Agreement, plus the Dominican Republic (CAFTA–DR).7
These agreements explicitly establish an obligation by the
parties to effectively enforce their environmental laws,
and they include provisions to ensure enforcement of this
commitment through mechanisms for dispute settlement
and public submissions. They provide for environmental
cooperation between the parties and are accompanied by
an environmental cooperation agreement or memorandum of understanding that establishes a framework for
such cooperation. Canada’s PTAs also contain comprehensive provisions on the environment, similar to those
in U.S. PTAs.
The EU’s early PTAs, such as those with Mexico, Chile,
and the Mediterranean countries, contain fewer and more
broadly worded provisions on the environment.8 It is only
in the recently concluded economic partnership agreement
(EPA) between the EU and the Caribbean Forum of
African, Caribbean, and Pacific (ACP) States (CARIFORUM) that the EU has devoted a separate chapter to environmental provisions.
The most significant difference between U.S. and EU
PTAs lies in the dispute settlement mechanism. All U.S.
PTAs except the one with Jordan prescribe remedies in the
form of monetary compensation for noncompliance with
environmental provisions. In the event that such compensation is not paid by a party, then—as a last resort—tariff
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concessions may be suspended. EU PTAs leave the issue of
“compliance measures” to the judicial mechanism hearing
the dispute. Remedies may include monetary compensation, but not suspension of concessions. Several U.S. PTAs
also provide for public submission of complaints to the
institutional authority responsible for implementing the
PTA; this provision is absent in EU PTAs.
New Zealand has so far addressed environmental concerns in side agreements on environmental cooperation,
using the softer language of “intent” and “endeavour” to
achieve environmental objectives and ensure environmental cooperation. Japan’s approach, like New Zealand’s, seems
to be focused on principles of cooperation to achieve specified environmental goals. More recently, Japan has been
introducing environmental provisions, primarily worded as
principles of cooperation, into its PTAs. Australia, so far, is
the only major developed country to maintain a stand that
environmental issues need to be addressed separately from
trade agreements. In its PTA with the United States, however, Australia has agreed to environmental provisions that
are similar to those in other U.S. PTAs.
A number of regional economic groups of developing
countries recognize environmental issues as an important
matter for regional cooperation. They include the Southern Cone Common Market (Mercosur, Mercado Común
del Sur); the Andean Community; the Association of
Southeast Asian Nations (ASEAN) Free Trade Area
(AFTA); the South Asian Association for Regional Cooperation (SAARC); the Caribbean Community (CARICOM);
the East African Community (EAC); and the Southern
African Development Community (SADC).9 These groups
deal with environmental issues in separate agreements or
understandings, not as part of a PTA. Their agreements
contain no provisions on linkages between trade and
environment. Although economic cooperation is one of
the pillars of these groups, environmental issues are not
regarded as part of the economic relationship. Environment and economics are treated as distinct and separate
elements of the regional interrelationships between
the countries.
Among the major developing economies, Brazil, the
Russian Federation, India, and China have supported and
participated in all major multilateral environmental
agreements. Their PTAs typically contain references to
the environment as part of the preamble or the general
objectives. These are worded as statements of intent, rather
than as binding legal obligations. Recent PTAs entered into
by China contain environmental provisions of a more
elaborate nature. These are primarily couched as “soft”
obligations in its agreements with ASEAN, New Zealand,
and Singapore.

Regional Public Goods
What motivates countries in a region to address a common environmental concern? Agreements between
neighboring countries, whether PTAs or stand-alone
regional environmental agreements, often provide a platform for addressing environmental concerns with transboundary implications. The OECD study on regional
trade agreements observes that when partners share
ecosystems, there is risk of “environmental blowback”
from unmanaged growth across the border (OECD 2007,
83). For instance, concern in U.S. border states about the
growth of polluting industries in Mexico is perceived to
have provided a strong impetus for building environmental elements into the NAFTA relationship (ibid).
Another example is the ASEAN–China PTA, which, in
Article 7.1(3), emphasizes Mekong River Basin development as a priority area for cooperation.10 Environment,
fisheries, forestry, and forestry products are among the
many policy areas in which the parties commit to cooperate (Article 7.2).
PTAs are not the only vehicle for addressing regional
environmental issues (and in any case, PTA partners are
not necessarily geographically proximate). As was seen in
the preceding section, several regional groups of developing countries have addressed environmental concerns in
stand-alone environmental agreements rather than in
PTAs. For example,
• ASEAN countries have concluded an agreement that
provides for work on transboundary haze, nature conservation and biodiversity, the coastal and marine environment, global environmental issues, and cross-cutting
environmental initiatives.
• The SAARC Plan of Action on Environment sets the
parameters for enhanced action at the regional level and
has led to the establishment of two Regional Centers of
Excellence in the field of environment.11
• The SADC Wildlife Programme of Action promotes
coordinated action by member states for protection of
wildlife in the region.
• The Caribbean Environment Program focuses on environmental management, training, and awareness programs in relation to regional issues such as coastal
zone management, biodiversity, coral reef management, protected areas, and wildlife protection.
Experience so far indicates that countries in a region
are most likely to address a problem that is transboundary
in nature and affects all of them. The framework of a trade
agreement such as a PTA is not a necessary precondition.
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It is also important to note that such agreements emphasize principles of cooperation, rather than legally binding
obligations.
PTAs, and other regional agreements between countries
that are geographically proximate, are more likely to successfully address regional environmental concerns than
global issues—for which multilateral cooperation would
be necessary. PTAs are probably less likely to tackle global
environmental problems such as climate change, declining
biodiversity, depletion of ocean fisheries, and overexploitation of shared resources. There are, however, a few PTAs
that seek to address environmental issues that are not
purely regional. An example is the Japan–Mexico PTA,
which contains provisions on environmental cooperation
on activities to implement the Clean Development Mechanism and the Kyoto Protocol. The U.S.–Peru PTA includes
detailed annexes on biodiversity protection and conservation and on forestry governance, and U.S. PTAs with
Colombia and Costa Rica also address biodiversity protection. These PTAs exhibit a mix of legally binding and nonbinding approaches that seek to complement multilateral
efforts on similar issues.
Benefits of the Alternative Approaches for Economic
Development and the Environment
The above discussions reveal three broad approaches:
• Environmental provisions worded as binding commitments and obligations and incorporated in PTAs
• Environmental provisions included in PTAs as nonbinding soft obligations, in the form of arrangements
for cooperation and statements of intent
• Environmental agreements or understandings, mostly
worded as soft obligations, outside the purview of PTAs.
No study has been carried out on the relative effectiveness, from the perspective of promoting sustainable development, of these alternatives.
The effectiveness of any approach will hinge on the
nature of commitments by member countries to a specific
agreement and on the political and financial resources for
implementing such commitments. Technology sharing and
transfer, technical assistance and capacity building, and
financing of environmental initiatives are critical determinants of the economic development benefits of these
approaches. This is borne out by experience with implementation of environmental provisions, as discussed
below. These experiences underscore that environmental
provisions in PTAs need to be accompanied by sustained
support for regulatory and institutional building to promote
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higher environmental standards. Box 19.1 lists a number of
considerations for developing countries in negotiating
environmental issues in PTAs.
The United States, Canada, and New Zealand have
undertaken pre-PTA environment impact assessments
(EIAs) of the environmental impacts of PTAs in their own
countries. The EU approach is slightly different; sustainability impact assessments (SIAs) are carried out for both
EU member states and the trading partners with which the
PTA is being negotiated. No study has yet been done on
the extent to which the findings from these assessments
are reflected in the drafting of PTA provisions, but such
assessments are likely to be valuable tools for designing
effective environmental provisions that can have developmental benefits. It would stand to reason that the broader
scope of an EU-type SIA inquiry into environmental and
sustainable development impacts in all the trading partners to a PTA is a conceptually superior method of
addressing economic development in the trading parties.
Regional Environmental Policy in a
Multilateral World
One of the main criticisms of PTAs is that they lead to proliferation of diverse rules and to increased complexity in
trade relations between countries. Several visually descriptive phrases have emerged in trade linguistics to describe this
effect of PTAs, such as “spaghetti bowl,” “noodle bowl,” and
more recently, “termites in the trading system” (Bhagwati
2008).12 The essential point, as summarized in a recent
WTO publication, is that the proliferation of PTAs has created an array of criss-crossing arrangements, with little
attention to coherence among agreements or to the implications of so many regimes for trade costs and efficiency
(Baldwin and Low 2009).
Against the above argument, it is sometimes asserted
that multiplication of PTAs need not necessarily be
viewed as enhancing complexities and that liberalization
through PTAs may in fact lead to greater multilateral liberalization over time. It is still early for a definitive assessment on this issue. The discussion here asks whether
environmental provisions offer potential for the extension of open regionalism and whether they discriminate
against nonparties.
Open Regionalism
One of the main issues concerning the use of PTAs as
against a multilateral approach to trade negotiations is
whether PTAs can eventually lead to open regionalism—that
is, to external liberalization by regional trading blocs.
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Box 19.1. Considerations for Developing Countries in Negotiating PTAs
In view of the growing tendency to include environmental provisions in PTAs, it is important for developing countries to (a) assess
the likelihood that a trading partner will raise environmental issues as part of the PTA agenda, (b) analyze the potential
implications of such provisions, and (c) develop a proactive agenda of their own concerns and desired positions. Some specific
considerations and recommendations follow.
1. Preparedness. Examine the potential partner’s existing PTAs to assess beforehand what environmental provisions the other party
is likely to suggest. Flexibilities offered in other PTAs entered into by the other country should be explored to the fullest.
2. Assistance for pre-PTA impact assessments. If sustainable impact assessment (SIA) in both parties to the PTA is to be part of the
negotiating process, seek technical, financial assistance, and capacity-building assistance from the party that has more
experience with such assessments.
3. Key substantive issues. Keep in mind the following issues in negotiating environmental provisions: (a) the legal obligations
emerging from the provisions; (b) the potential economic costs of environmental requirements, including obligations to
maintain specific environment regulatory standards and requirements relating to adherence to any environmental SPS measures
or technical regulations; (c) the need for technical assistance and capacity building to ensure compliance with environmental
obligations; (d) the financial assistance required; and (e) dispute settlement and enforcement mechanisms.
4. Implications for domestic law and institutions. Evaluate the nature, extent, and feasibility of regulatory and legal changes that
may be required at the domestic level to ensure compliance with the proposed environmental provisions in the PTA.
5. Economic costs. Carefully assess the economic costs of implementing environmental provisions, including the cost of new
regulations and new institutional mechanisms for enforcement and the effects of more stringent environmental standards on
export competitiveness. Capacity-building and technical assistance may be needed to ensure adherence to such requirements,
and adequate and sustained support for such purposes should be built into the PTAs. Pre-PTA assessments would be valuable
tools for understanding the costs.
6. Provisions for resolving conflicting norms. Determine whether the PTA contains provisions for resolving conflicts between different
aspects of the PTA—for example, between trade and investment priorities and environmental priorities. Adequate mechanisms for
dialogue between the institutional frameworks responsible for these norms are necessary.
7. Specific environmental concerns. Developing countries’ environmental agendas when negotiating PTAs need not always be reactive;
identify and raise specific environmental matters of concern. Examples may include SPS measures or technical regulations faced by
exporters, or exporters’ need for access to environmentally friendly technology. Cooperation and technical assistance may be
required under the PTA to facilitate market access to the developed country’s market.
8. Preferential market access. Identify provisions that could be built into the PTA concerning preferential access to clean technologies
and to renewable and energy-efficient goods and services. Requirements for technical assistance and capacity building to enhance
domestic capacity for developing environmental goods and services and clean technologies could also be considered.
9. Technical, financial, and capacity-building assistance. Determine whether proposed provisions on environmental obligations are
binding. Legally binding obligations would need to be accompanied by binding commitments from developed-country
partners to provide technical, financial, and capacity-building assistance to the developing partner to support the enactment
and enforcement of environmental regulations. Specific obligations by a developing country to enact and maintain
environmental regulations should be made conditional on actual development assistance and capacity-building support from
the developed-country partner. Clear benchmarks for monitoring implementation of such provisions are necessary. Specific
areas in which cooperation and assistance are required should be prioritized, and the associated work programs need to be
monitored.
10. Dispute settlement provisions. Consider negotiating dispute settlement mechanisms that emphasize consultation and
cooperation. Binding dispute resolution mechanisms may be theoretically superior for ensuring the effectiveness of a law, but
the implementation of environmental provisions depends on other factors, such as the availability of technical and financial
resources. In view of this, it may be advisable to opt for binding dispute resolution only if all the elements for securing effective
implementation of the provisions, including the technical and financial assistance required for implementing any new
environmental laws and standards, are built into the PTA.

Several working definitions of the phrase have been
proposed, differing from each other as to the extent of
openness necessary if the trade policy of a regional bloc is
to qualify as open regionalism.13
The concept of open regionalism in the context of environmental provisions in PTAs is interpreted here as an
assessment of whether countries adhering to environmental obligations in one PTA are replicating similar provisions in other PTAs. In other words, is there a possibility
that common environmental standards will be applied
through replication of regional approaches?
Countries have taken disparate approaches toward
incorporating environmental provisions into their PTAs.

Broadly, as described above, developed actors such as the
United States, the EU, Canada, and New Zealand are the
primary drivers of stronger environmental provisions in
PTAs, exerting pressure that a developing country partner
may find difficult to resist during the trade negotiations.
PTAs entered into by these countries are likely to replicate
similar provisions, which may create a certain degree of
harmonization between agreements over time.
A developing country may agree to environmental provisions in a PTA with a developed country but may not
choose to replicate such provisions in its PTAs with other
countries, whether developed or developing. Even when it
does, the environmental provisions are likely to be milder
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(i.e., couched as softer obligations) than those negotiated
with developed-country partners. An illustration is the
approach adopted by Chile and Mexico, both of which
adhered to comprehensive environmental obligations for
the first time in their PTAs with the United States and
Canada. Subsequent PTAs concluded by Chile and Mexico
with other countries incorporate environmental provisions, but these are not as elaborate as the provisions in
their PTAs with the United States and Canada. Chile has
signed a memorandum of environmental cooperation with
China, and it has also concluded PTAs with Japan, Mexico,
Peru, and the Republic of Korea that contain some provisions on the environment.14Apart from NAFTA, Mexico’s
only significant PTA to incorporate environmental provisions is the one with Japan. Consistent with Japan’s
approach so far, the agreement emphasizes soft principles
of environmental cooperation.
The overall picture of environmental provisions in
PTAs, as it stands today, thus seems to be one of disparate
provisions that depend on the parties involved and their
inter-se relationships. The OECD study of regional trade
agreements highlights the diversity of environmental commitments in PTAs as a matter of potential concern. It notes
that countries are likely to be faced with an increasingly
complex problem of managing various levels of environmental commitments, and different types of environmental cooperation programs, under a variety of PTAs to which
they are parties and that this situation may require closer
attention in the near future (OECD 2007, 35).
To sum up, although open regionalism is a theoretically
desirable goal of PTAs, experience to date with these provisions does not permit conclusions as to whether the goal is
achievable through PTAs in general or, more specifically, in
the context of environmental provisions in PTAs.
Discrimination under Environmental Provisions in PTAs
Do environmental provisions under PTAs discriminate
against nonparties? At the outset, it needs to be emphasized
that a PTA, by its very nature, gives preferential market
access to the parties to it, as opposed to nonparties. Environmental provisions in a PTA are structured as obligations to adhere to certain standards, but such adherence is
not directly linked to preferential market access (except in
a few U.S. PTAs that provide for suspension of concessions as a consequence of nonadherence to environmental provisions). Environmental provisions in PTAs are
by themselves unlikely to result in discrimination against
third parties in terms of preferential market access.
Concerns about preferential access for parties and discriminatory treatment of nonparties could arise in the
context of PTA provisions dealing with environmental
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goods and services if liberalization is confined to parties to
the PTA and is not undertaken on a most favored nation
(MFN) basis.
Liberalization of trade in environmental goods and
services (EGS) was made part of the WTO’s agenda under
the Doha Round negotiations.15 It remains a contentious
issue.16 To the extent that countries agree on preferential
treatment of EGS at the bilateral level, discrimination
against third parties could result. However, the provisions
on EGS in PTAs have so far only been in the form of broad
commitments to cooperate, rather than of concrete obligations to liberalize trade.
Some examples of provisions in PTAs dealing with EGS
will illustrate the point:
• The agreement between the EU and CARIFORUM
includes specific provisions dealing with the commitment of the parties “to make efforts to facilitate trade in
goods and services which the Parties consider to be
beneficial to the environment. Such products may
include environmental technologies, renewable and
energy-efficient goods and services and eco-labelled
goods.”17
• The CAFTA–DR agreement contains provisions for
cooperative action for developing and promoting environmentally beneficial goods and services.18
• The Japan–Mexico PTA refers to cooperation in the
field of “encouragement of trade and dissemination of
environmentally sound goods and services.”19
• The U.S.–Morocco PTA states, “Parties recognize that
strengthening their co-operative relationship on environmental matters can encourage increased bilateral
trade in environmental goods and services.”20
Whether implementation of these provisions could
result in discrimination against third parties has not yet
been tested.
Experiences with Implementation
of Environmental Provisions
Since most PTAs are very recent, there are not many empirical studies examining the implementation of their provisions. The OECD study reports that in some countries, the
negotiation of a PTA which included environmental commitments was a driver of reform or led to the acceleration of
internal reform processes. In Morocco and Chile, the conclusion of PTAs with the United States accelerated the adoption of several environmental laws, as well as the overhaul
and codification of environmental legislation (OECD 2007,
48). There is, furthermore, anecdotal evidence that the commitments in the U.S.–Singapore PTA influenced Singapore
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to more effectively enforce its domestic laws regarding illegal
wildlife transshipment and to enact a new endangered
species act that brought transshipment under the country’s
enforcement mandate and increased penalties tenfold. The
study observes, however, that the causality for Singapore’s
law is difficult to determine and that the country’s environmental efforts may also be related to the ASEAN-wide push
to cooperate on stronger implementation and enforcement
of measures against illegal wildlife trade (OECD 2007, 125).
The effectiveness of PTAs in promoting the enforcement of environmental laws has not been definitively
studied. Domestic enforcement of environmental laws is
often influenced by such factors as availability of adequate
resources and the presence or absence of effective institutional mechanisms. Although several PTAs entered into
by the United States and the EU specify that the developed-country partner would provide assistance through
financial resources and technical capacity-building support, effective enforcement of environmental laws has not
necessarily resulted. A recent report by the U.S. General
Accountability Office (U.S. GAO 2009) studies U.S. PTAs
with Chile, Singapore, Morocco, and Jordan and concludes that although the trading partners have improved
their environmental laws, enforcement has been a challenge and that U.S. assistance has been limited in this
regard. The report cites lack of reliable funding as one of
the main reasons for lack of progress on environmental
provisions, and it identifies the absence of effective elements for monitoring and managing environmental projects as a shortcoming.
NAFTA and the NAAEC
Some of the significant studies and analyses of the effectiveness of the implementation of environmental provisions
under a PTA have looked at the NAAEC, the environmental
side agreement to NAFTA. These studies highlight some
advantages and practical limitations of implementing environmental provisions under a PTA. A recent paper from
the Office of the U.S. Trade Representative (USTR) emphasizes the contribution of NAFTA and the NAAEC in providing a clean and healthy environment for residents along
the U.S.–Mexican border.21 Independent studies (for
example, Markell and Knox 2003) have commended the
technical cooperation efforts of the North American Commission for Environment Cooperation (NACEC) that was
established under the agreement and have identified a
number of achievements:
• The commission’s role in establishing a pollution release
and transfer registry (PRTR) in Mexico

• Its support for research and symposiums dedicated to
understanding the effects of trade on the environment
in North America
• The establishment of public submission mechanisms
whereby civil society organizations and citizens can
petition the commission on issues relating to compliance with the agreement’s environmental obligations
(Articles 14 and 15 of the NAAEC)
• The initiation of pilot funding programs to build the
environmental capacity of small and medium-size
enterprises and civil society organizations.
Other studies have highlighted some limitations in
implementing environmental provisions under the
NAAEC. Inadequate resources are blamed for the shortcomings. For instance, Gallagher (2004, 74–76) reasons,
using persuasive data and analysis, that environmental
conditions worsened in Mexico in the post-NAFTA
period and that Mexico failed to steer the benefits of economic integration toward increased environmental protection. Gallagher points out that the NACEC was not
“designed to significantly reverse environmental consequences of economic growth in Mexico” and argues that
the NACEC, with its annual budget of US$9 million, was
“insufficient” to make a dent in the problems that cost the
Mexican economy US$40 million annually. Similarly,
Hufbauer and Schott (2005, 159–60) find that the budgetary allocation for the NAAEC was inadequate for its mandate and represents an “insignificant fraction of resources
dedicated to the environment in North America.” Audley
and Ulmer (2003, 3) evaluate U.S. trade policy and capacity-building initiatives in the context of PTAs and conclude that it is “challenging to translate good intentions
into effective policy.”
Technical and Financial Assistance
Technical and financial assistance is intrinsically linked to
the issue of implementation of environmental provisions.
The financial costs of implementation, and the costs of
framing new legal and institutional frameworks, could be
especially high for small and medium-size enterprises in
developing countries (India 2000).
Two studies for the World Bank emphasize that to
ensure implementation of the environmental provisions of
a PTA, it would be more rational to address costs and
capacity-building requirements than to resort to trade
sanctions in the event of noncompliance. Wheeler (2000)
shows that there is a cost-benefit rationale for requiring
stricter environmental controls while fostering economic
relationships between countries but that sustained support
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for building regulatory and institutional capacity is necessary. Wilson, Otsuki, and Sewadeb (2002) conclude that
imposing higher environmental regulatory standards as
part of trade agreements would mean higher costs for nonOECD countries than for OECD countries and would affect
the former’s export competitiveness; adequate policy instruments are needed to offset that effect. More important, both
studies conclude that use of trade sanctions is not an effective
method of enforcing environmental provisions. They recommend, instead, sustained support for environmental provisions and a coordinated approach by the parties involved.
Despite such findings, few PTAs deal with the issues of
financial assistance, technical assistance, and capacity
building, and any such provisions are typically worded in a
nonbinding and open-ended manner (see OECD 2007,
86–87). This is true of both U.S. and EU PTAs. (See the
annexes to this chapter for an overview of relevant provisions.) The scope and depth of the provisions vary, from
general statements on cooperation, to support for capacity
building. Although important initiatives for assistance and
capacity building have been undertaken under most of the
U.S. and EU PTAs, the agreements themselves do not
incorporate any language on linkages between assistance
and capacity building, on the one hand, and legally binding
obligations for maintenance of environmental standards
under the PTA, on the other hand. Inadequate funding and
lack of effective structures for monitoring and managing
environmental projects are seen as the main reasons for
ineffective implementation of environmental provisions
(U.S. GAO 2009).
The EU–CARIFORUM EPA refers to “development
cooperation” as an imperative; cooperation can take both
financial and nonfinancial forms (Article 7.1). The provisions on cooperation on environment in Article 28.2(a) of
the EU–Chile agreement refer to the recognition of the
relationship between poverty and environment. No studies
have assessed the actions taken as a consequence of such
generic statements.
Parties to a PTA need to give greater consideration to
the construction of adequate linkages between commitments by a lower-income trading partner to adhere to certain environmental standards and the obligation of the
higher-income trading partner to commit to capacitybuilding and resource assistance to ensure compliance with
such obligations. An important precedent is the 2004 U.S.
PTA with CAFTA–DR, which sought to benchmark and
monitor provisions relating to environmental cooperation.
During the negotiations, each Central American country
submitted a capacity-building report identifying its priorities. The current EU negotiations of EPAs with African,
Caribbean, and Pacific (ACP) countries follow a similar
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pattern. Translating these provisions into an assessment of
the economic costs of implementation, and benchmarking
the implementation of the provisions, are steps that would
need to be built into PTA negotiations.
Another area with implications for economic costs and
capacity-building requirements in developing countries is
adherence to developed countries’ product standards and
regulatory requirements, which may be justified on “environmental” grounds. Several of the EU’s SIAs include a
finding on training and capacity-building requirements in
this respect. Funding for such activities is sometimes
addressed as part of the preparatory process or during the
implementation of the PTA, but this is not specified as an
obligation under the PTA. An example is the Trade Investment Development Program between the EU and India,
which includes a component on capacity-building initiatives aimed at equipping Indian laboratories to meet EU
requirements for product testing and certification.22
There has, however, been no comprehensive exercise to
assess the costs of implementation of such requirements
and the monitoring and evaluation thereof, although
these elements would be necessary for any effective compliance with such requirements under the framework
of the PTA.
Conflicting Priorities
A curious and interesting issue in relation to implementation of environmental standards under PTAs is that of
conflicting norms within a PTA, when some provisions
promote and others restrict the space for environmental
policy. Studies have indicated that provisions dealing
with investment under PTAs tend to constrict countries’
policy space for channeling foreign investment into their
territories and also carry high environmental costs
(Working Group 2008). PTAs that deal with investment
often incorporate provisions on investor-state disputes
in the investment chapters. In several such disputes,
regulatory measures enacted for environmental purposes
have been interpreted as resulting in “expropriation,”
leading to awards for compensation for private
investors.23 Some of these disputes challenging environmental regulations as infringing on investors’ rights have
arisen under NAFTA, even though that agreement has, in
the NAAEC, perhaps the strongest side agreement on
environmental issues. The Council for Environmental
Cooperation (CEC), which is the main institution
charged with the task of implementing the NAAEC, is
required to assist NAFTA’s Free Trade Commission (FTC)
in environment-related matters. Implementation of this
provision has, however, been limited, and in reality, the
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CEC and the FTC have been reported to have little contact (Hufbauer and Schott 2005, 158). The result has been
the treatment of environmental issues as subsidiary to
investor-related concerns.
The prospect of investor-state arbitration regarding
environmental measures (often referred to as “regulatory
takings” in investment literature) could be a potential hurdle in the implementation of environmental provisions
under a PTA. A study by the United Nations Commission
on Trade and Development (UNCTAD) finds that it could
result in a “regulatory chill” because concern about liability
exposure might lead host countries to restrict the ambit of
or soften a necessary regulation (UNCTAD 2005; see also
Cosbey et al. 2004).
Some recent PTAs, such as the U.S.–Singapore agreement, have attempted to address this concern through side
letters dealing with the interpretation of “expropriation”
and specifying that, except in “rare” circumstances, nondiscriminatory regulatory measures undertaken for “public
welfare benefits,” including “environment,” will not constitute expropriation. How such “rare” circumstances would
be interpreted in an actual dispute has yet to be tested.
Hard- and Soft-Law Approaches to
Environmental Provisions
Although it is perhaps too early to assess the implementation of environmental provisions and their effect on multilateral relations, it is useful to examine in greater detail the
nature of environmental provisions in PTAs and the basis
for their enforcement. In this section, we examine both
legally binding (“hard-law”) and nonbinding (“soft-law”)
provisions in PTAs; various approaches to resolution of
disputes concerning environmental provisions; and the
effect of the chosen approach on environmental policy in
members of the PTA.
Theoretically, legally binding provisions could be
expected to be more effective than provisions that are
expressed in nonbinding language. In the context of international relations, legally binding language in an agreement also provides insights into the political will and
intent of parties to be bound by such obligations. At the
same time, nonbinding provisions do not necessarily indicate a lack of legal intent to implement the provisions, and
they often create significant pathways for dialogue and
assessment to enable implementation. Moreover, the
implementation and impact of such provisions do not
solely depend on the legally binding or nonbinding language in which the provisions are formulated; preexisting
conditions and the availability of adequate financial and
technical assistance are also important factors.

The Dynamics of Binding and Nonbinding
Provisions on Environment
The U.S., Canadian, and EU approaches to environmental
provisions in PTAs represent a blend of binding obligations
and nonbinding principles of intent and cooperation.
A key area covered by these provisions is domestic environmental policy in the trading partners. This is a sensitive
subject for most countries because international agreements rarely make incursions into domestic policy space.
U.S. and EU PTAs refer to the obligation of a party to
ensure adherence to “high levels of environment protection” in its domestic law and policy, but this obligation is
often accompanied by an explicit recognition of the right
of parties to establish their “own levels of environmental
protection and environment development policies.”24 This
language seems to create a tenuous balance between “high
standards” and sovereign rights. The approach using binding legal obligations appears to create some flexibility for
parties while holding them to “high” standards, by allowing
them to determine their “own level of protection.”
Because the environmental obligations are broadly
worded, scrutiny of specific environmental measures in a
country under these provisions would have to be very case
specific. None of the provisions has as yet led to any dispute resolution situation. Hence, to date, there is no
jurisprudence on, for instance, the exact nature of standards that would be identified as “high,” or on whether a
particular environmental measure seeks to encourage trade
by “lowering levels” of environmental protection, or on
whether the resulting trade in goods and services is supportive of the environment.
U.S. PTAs contain provisions referring to the “right of
each party to retain discretion with respect to investigatory,
prosecutorial, regulatory, and compliance matters and to
make decisions regarding the allocation of resources to
enforcement with respect to other environmental matters
determined to have higher priorities.”25 How this provision is interpreted will need to be examined through the
development of case law. It is significant that this discretion is not unfettered; it is circumscribed by statements
that the exercise of discretion is to be “reasonable” or that
the exercise of discretion is to be based on “a bona fide
decision regarding allocation of resources.” The standards
for determining “reasonable,” and the factors in considering whether a decision is “bona fide,” have yet to evolve
through jurisprudence.
U.S. PTAs also typically oblige a party to ensure the
availability of judicial, quasi-judicial, or administrative
proceedings that are fair, equitable, and transparent and to
provide for appropriate administrative and procedural
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protections in accordance with its law, for the enforcement
of the party’s environmental laws. What is “fair, equitable
and transparent,” and what would qualify as “appropriate,”
are not defined in the PTAs.
Each of the approaches discussed above affords a trading partner the possibility of examining the domestic content and implementation of environmental laws in another
trading partner, whether or not there is any effect on trade
between the countries because of such laws. The exact
parameters of such scrutiny, and how the balance between
sovereign discretion and obligations will play out in the
event of a dispute, are yet to be tested.
Japan’s agreement with Mexico on environment cooperation (a side agreement to the Japan–Mexico PTA)
represents a variation in that it mandates parties to cooperate. Article 147 of the agreement states, “The Parties,
recognizing the need for environmental preservation and
improvement to promote sound and sustainable development, shall cooperate in the field of environment” (italics
added). The description of cooperative activities is, however, drafted in nonbinding, inclusive language, allowing
scope for the parties to develop further agreements on
implementation in the future.
An example of a purely nonbinding approach is the New
Zealand–Thailand Environmental Cooperation Agreement.
Section 4.1 states, “The Arrangement . . . represents a political commitment between New Zealand and Thailand but
does not legally bind either country.”
Approaches to Dispute Resolution
The remedies available, and the mechanisms for resolution
of disputes in the event of contravention of environmental
obligations, are fundamental indicators of the nature of
hard- and soft-law approaches in a PTA. The approaches to
dispute resolution for environmental provisions can be
categorized as follows:
• Binding dispute resolution with remedies in the form of
compensation and possible suspensions of concessions
(found in U.S. PTAs)
• Binding dispute resolution with remedies in the form of
compensation (typical of EU agreements)
• Dispute resolution with an emphasis on principles of
cooperation and adoption of a nonbinding approach
(in PTAs involving New Zealand and Japan).
These approaches are discussed in detail below.
U.S. PTAs. PTAs entered into by the United States provide for two means of addressing disputes on environmental provisions: state-state procedures, and public
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consultations. With regard to state-state mechanisms, the
PTA provides for consultations, appointment of experts,
formal dispute resolution, and enforcement.
Most U.S. PTAs provide that the panel constituted for
dispute resolution can recommend appropriate remedies
for noncompliance with environmental obligations
under the PTA. These remedies can include monetary
compensation, to be deposited into a fund for environmental initiatives.26 If the losing party does not provide
such compensation, then, as a matter of last resort, the
other party can suspend tariff concessions. PTAs with
differing provisions include the U.S. agreements with
Korea and Israel. The PTA with Korea provides that the
amount of compensation is to be determined through consultations between the parties rather than by the panel
(Article 22.13). The U.S.–Israel PTA states that the recommendations of the panel on settlement of a dispute is
nonbinding; the winning party has the right to take
“appropriate measures” (Article 19).
Several U.S. PTAs also provide for a public submission
process. NAFTA and NAAEC and the CAFTA–DR,
U.S.–Panama, and U.S.–Peru agreements contain detailed
provisions allowing for members of the public to submit
complaints of noncompliance with environmental obligations to an environmental commission or secretariat or
another institutional mechanism constituted for the purpose.27 This is not a uniform feature and is not found in the
U.S. PTAs with Chile and Singapore.28 Under PTAs that do
provide for this process, the commission or secretariat is
required to prepare a factual record and forward it to the
environment affairs council, which can make recommendations. The recommendations are not binding on the
state parties to the PTA; the parties would need to trigger
formal state-state consultations and go through the dispute resolution process under the PTA to secure any
enforceable remedies.
The OECD study on regional trade agreements (OECD
2007) analyzed the extent to which public submission procedures under U.S. PTAs have been exercised and concludes that these procedures have been used to a greater
extent than have the state-state mechanisms. The greatest
usage of the public submission process has been under the
NAAEC, which has received 68 submissions since 1995.29 The
study finds some evidence that in at least two cases, one
against Mexico and the other against Canada, the process
has brought about improved environmental protection,
although the exact nature of such improvements was not discussed (OECD 2007, 127; see also Kirton 2004). Other studies (for example, Hufbauer et al. 2000) have criticized these
public submission processes for not being effective enough.
The costs and time expended in the NAAEC submission
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process, and the absence of monitoring of enforcement of the
recommendations, are regarded as shortcomings.
EU PTAs. Like U.S. PTAs, PTAs entered into by the EU
emphasize consultation and cooperation in environmental
matters. Under the EPA with CARIFORUM, if consultations fail, the matter can be referred to a committee of
experts formed under the EPA. The committee’s findings
are provided to the consultative committee responsible for
implementing the EPA. If there is no resolution within nine
months from the initiation of consultations, an arbitration
panel for dispute resolution can be requested by the complaining party. Measures for compliance may include compensation, but unlike the case of U.S. PTAs, remedies for
violation of the environmental provisions of the PTA cannot include suspension of concessions.
New Zealand. The New Zealand–Thailand arrangement on environmental cooperation provides that if any
differences about the arrangement arise between the parties, the environment committee set up under the agreement will attempt to resolve them through consultation
(Section 3). The Trans-Pacific Strategic Economic Partnership (TPSEP), of which New Zealand is a member, goes
a step further, providing that if consultations between the
parties fail, any interested party may refer the issue to the
TPSEP Commission for discussion and that the report
emerging from such discussions would need to be implemented (Article 15.6).
Japan. Japan’s PTA with Mexico, which contains principles of environmental cooperation, specifically states that
the provisions for dispute resolution under the PTA do not
apply to the chapter containing those principles (Articles
147 and 148).

sanctions fail to discriminate between clean and dirty firms
in the affected countries and because they would inevitably
penalize workers in such countries by reducing opportunities for jobs and higher wages (Wheeler 2000). Such instruments would also not be effective in achieving the desired
environmental goals.
As a theoretical principle, the availability and enforceability of binding dispute resolution mechanisms are critical for ensuring the effectiveness of any law. In the case of
environmental provisions, effective implementation of the
provisions depends on several other factors, such as the
technical and financial resources committed for implementation. This issue is particularly significant for developing countries, which need to take into account the
financial and technical costs of implementing environmental provisions. Accordingly, it may be advisable to opt
for binding dispute resolution as an enforcement measure
only when all the elements for securing effective implementation of the provisions are built into the PTA, including the
technical and financial assistance required for implementing new environmental laws and standards (Wheeler 2000).
Dispute settlement mechanisms emphasizing consultation and cooperation may therefore be a better option for
dealing with noncompliance with environmental regulations than binding dispute settlement and sanctions. A
phased approach may be desirable: in the first few years,
disputes would be handled through a cooperative approach,
and then, after experience with environmental provisions under the PTA has been gained, stronger remedies,
such as monetary compensation or trade sanctions, could
be considered.
Conclusions

Devising a Suitable Dispute Resolution Mechanism
None of the provisions on state-state dispute resolution
described above have ever been resorted to in practice, and
so their effectiveness, in terms of remedies and consequences, has not been tested. The OECD study notes that
“countries may simply hesitate to incur the costs—financial,
political, and other—of initiating a dispute leading to imposing penalties on another country, even if the letter of the
agreement would entitle them to do so” (OECD 2007, 124).
From a developing-country perspective, any specific
approach to dispute settlement under a PTA will need to be
determined in light of the overall framework of the PTA,
the nature of the legally binding obligations it imposes, and
the resources required to implement those obligations. As
discussed earlier, studies have shown that the use of trade
sanctions to enforce environmental obligations in a poorer
country would have unjust consequences because such

The findings that have emerged from this analysis of key
PTAs that incorporate environmental provisions are
summarized here.
1. Approaches to environmental concerns in international
agreements. Certain developed economies (the United
States, Canada, the EU, New Zealand, and, more
recently, Japan) have pushed for the incorporation of
environmental provisions into PTAs. Regional economic groups of developing countries, as well as
Australia, have tended to address environmental issues
in separate agreements or understandings rather
than within PTAs. In addition, environmental provisions are sometimes addressed in separate side
agreements. No one approach has proved superior in
delivering environmental and economic benefits.
The choice of side agreements does not necessarily
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2.

3.

4.

5.

6.

imply that environment is only an incidental issue;
some of the strongest environmental provisions are
contained in the NAAEC, a side agreement to NAFTA.
Increasing use of environmental provisions in PTAs.
Environmental provisions are increasingly being
incorporated into PTAs. Developing countries should
plan for negotiations accordingly, as described in
“Considerations for Developing Countries in Negotiating PTAs,” below.
Pre-PTA environmental impact assessments. The United
States, Canada, and New Zealand regularly conduct
assessments of the potential environmental impacts of
PTAs within their own countries. (A few recent U.S.
PTAs have considered the trading partner as well.) The
EU’s approach is to conduct sustainability impact
assessments that focus on the potential economic,
social, and environmental effects of the agreement on
both the EU and the trading partner. Conceptually, the
EU’s approach offers a better framework for addressing environmental and sustainable development concerns in both parties to the PTA, but no studies have as
yet monitored to what degree the findings of such
assessments are translated into the provisions of the
PTA or their effectiveness in furthering intended environmental and development goals.
Binding and nonbinding provisions. Both legally binding and nonbinding environmental provisions appear
in U.S., Canadian, and EU PTAs. PTAs entered into by
New Zealand and Japan have so far contained mainly
nonbinding language on environmental matters.
There has been to date insufficient experience for
making an assessment as to the relative effectiveness of
binding and nonbinding principles. Some countries
have implemented environmental provisions even
under a nonbinding legal obligation.
Regional public goods. Countries within a region are
likely to address problems that are transboundary in
nature and affect them all. PTAs, or any other regional
agreements between countries that are geographically
proximate, are more likely to successfully address
regional environmental concerns than global issues,
for which multilateral cooperation between many
countries would be necessary. Nevertheless, some
PTAs between geographically distant countries do seek
to address environmental issues that are not purely
regional, such as climate change and protection of biodiversity. Agreements of this kind can complement the
multilateral framework addressing similar issues.
Economic costs. Enactment of new laws, establishment
of new institutions, or changes in manufacturing practices undertaken to ensure adherence to environmen-
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tal standards have cost implications. Environmental
standards also affect the export competitiveness of
countries that are required to raise their environmental standards. Yet the costs of compliance are not typically taken into account in the PTAs in the form of
financial assistance. A fair amount of literature exists
on the economic implications for Mexico of implementing the trade and environmental provisions arising from NAFTA. Concrete studies and assessments
have not yet been carried out for other PTAs.
7. Implementation of environmental provisions. Since
environmental provisions in PTAs are of fairly recent
date, their implementation has not been studied in
detail. In a few instances, stronger environmental laws
have been enacted and implemented after the countries entered PTAs. Such developments are also influenced by other internal and external factors, and it
may therefore not always be possible to state definitively that the environmental measures were taken
solely or primarily because of the PTA.
Implementation of environmental provisions may
sometimes conflict with other provisions of the PTA,
such as those relating to investment. Not all PTAs have
adequate linkages for addressing these conflicts.
8. Technical assistance, capacity building, and financial
assistance. Technology sharing and transfer, technical
assistance and capacity building, and financing of
environmental initiatives are critical determinants
of how effectively environmental provisions can be
implemented. Some PTAs have incorporated provisions relating to technical and capacity-building assistance; fewer contain provisions on financial assistance.
Provisions on these forms of support are not worded
in legally binding terms. While several important initiatives for such support have been undertaken under
both U.S. and EU PTAs, further studies are required to
evaluate their adequacy.
9. Dispute settlement and remedies. Dispute settlement
provisions in PTAs typically consist of consultations
followed by recourse to formal dispute settlement
mechanisms. Most U.S. PTAs prescribe remedies in the
form of monetary compensation for noncompliance
with environmental provisions, with suspension of tariff concessions as a last resort. EU PTAs leave the issue of
compliance measures to the judicial mechanism hearing
the dispute; remedies may include monetary compensation but not suspension of concessions. A few U.S. PTAs
contain provisions allowing public submissions to the
environmental committee constituted under the PTA.
Such submissions result in fact-finding reports but do
not lead to any binding rulings. Examples of nonbinding
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approaches to dispute resolution are found in PTAs
entered into by Japan and New Zealand, which emphasize consultations and a noncontentious approach to
resolving environmental concerns.
None of the provisions on dispute resolution has
been resorted to in practice, and so their effectiveness,
in terms of remedies and consequences, has yet to be
tested. Studies have, however, pointed out that trade
sanctions against a poorer country to enforce environmental compliance do not offer real solutions for environmental issues and would only exacerbate problems
for workers in such countries by limiting employment
opportunities and the prospect of higher wages.
10. Overall conclusions. Environmental provisions in PTAs
could potentially be useful in addressing specific environmental concerns of either party, but only insofar as
they are preceded by assessment of the specific environmental and developmental concerns, are couched
in clear language, and are backed by adequate technical
and financial support for implementation.
Annex A. Provisions on Environment
in U.S. PTAs
The provisions cited here have been extracted mainly from
NAFTA and the NAAEC, the CAFTA–DR agreement, and
U.S. PTAs with Australia, Bahrain, Chile, Colombia,
Morocco, Oman, Panama, and Peru. Provisions found in
only some U.S. PTAs are also described.
General Principles
• Obligation of both parties to cooperate in the field of
environment
• Obligation to ensure that trade and environmental policies are mutually supportive
Right to Establish Levels of Environmental Protection
• Right of each party to establish its own levels of environmental protection and environmental development
policies
Provisions with Respect to Domestic
Environmental Laws
• Obligation of each party to strive to ensure that its laws
and policies provide for and encourage high levels of
environmental protection.
• Right of each party to retain discretion with respect to
investigatory, prosecutorial, regulatory, and compli-

ance matters and to make decisions regarding the
allocation of resources to enforcement or to other
environmental matters determined to have higher priorities. This discretion is not unfettered; it is circumscribed by language stating that a party is in compliance
with this provision provided that the exercise of discretion is “reasonable” or that the exercise of discretion
results from “a bona fide decision regarding allocation
of resources.”
• Commitment by each party to strive to ensure that, in
the process of encouraging trade and investment, it does
not waive or derogate from its environmental laws in a
manner that weakens or reduces the protections afforded
in those laws.
• Obligation of each party to ensure that judicial, quasijudicial, or administrative proceedings for the enforcement of its environmental laws are fair, equitable, and
transparent and to provide for appropriate administrative
and procedural protections in accordance with its law.
The PTAs with Chile and Korea clarify that the chapter
on environment shall not be construed to empower a
party’s authorities to undertake environmental law
enforcement activities in the territory of the other party.
The PTA with Peru allows for such enforcement only in the
context of the annex on forest governance.
Environmental Cooperation, Technical
Assistance, and Capacity Building
U.S. PTAs differ in the scope and content of provisions
dealing with environmental cooperation. Environmental
cooperation typically pertains to provisions for technical
assistance and capacity building in relation to environmental standards. Provisions on environmental cooperation in NAFTA’s side agreement on environment, the
NAAEC, for instance, focus on environmental impacts
on trade, as well as labeling, financing, purchase of environmentally friendly products, and so on. The provisions
on environmental cooperation in the U.S.–Peru PTA
pertain to protection of biological diversity and indigenous knowledge.
The provisions on environmental cooperation in the
U.S.–Chile PTA highlight the following areas in which the
United States is committed to cooperate with Chile:
• Development in Chile of a pollutant release and transfer register (PRTR)—a publicly available database of
chemicals that have been released to air, water, or land
or transferred offsite for further waste management
• Reduction of mining pollution in Chile
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• Improvement of environmental enforcement and compliance through training and exchange of information
• Training to help reduce pollution from agricultural
practices in Chile
• Cooperation to reduce methyl bromide emissions
• Improvement of wildlife protection and management in
Chile.
TBTs and SPS Product Standards
Most U.S. PTAs contain provisions relating to formation of
a specific committee to oversee implementation of SPS and
TBT standards and to assist in trade facilitation. The
CAFTA–DR agreement and the U.S. PTAs with Panama
and Peru include provisions on the responsibility of this
committee to make recommendations for capacity building in trade and for the design of programs of technical
assistance to support adherence to SPS and TBT standards.
These provisions contain no references to financial assistance. The U.S.–Korea PTA has a separate provision on
automotive standards and regulations that may be adopted
for environmental or other reasons.
Public Participation
Most U.S. PTAs contain fairly detailed language, ranging
from binding obligations to best-efforts provisions, on public participation. The CAFTA–DR agreement mandates that
each party provide for the receipt and consideration of public communications on matters related to the chapter on
environment. Each party is also required to convene a
national consultative or advisory committee, made up of
members of its public, to provide views on matters related to
implementation. The U.S. PTAs with Morocco and Singapore contain a less onerous obligation to put in place “procedures” for dialogue with the public and to make “best
efforts” to respond to requests by members of the public
with regard to implementation of environmental provisions.
Institutional Arrangements
All U.S. PTAs provide for a separate body, termed a joint
committee or environmental affairs council, that is
responsible for overseeing implementation of the provisions of the agreement and providing recommendations
for implementation.
Dispute Resolution
State-state consultations. All U.S. PTAs except that with Jordan specify a separate dispute resolution mechanism for
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enforcement of provisions regarding domestic environmental laws in each party to the PTA. If consultations
between the parties fail, the PTAs provide for engagement
of experts to advise on the matter. If this step does not lead
to resolution of the dispute, formal dispute settlement proceedings under the PTA can be commenced. Remedies for
noncompliance with domestic environmental obligations
can include monetary compensation, to be deposited in a
fund for environmental initiatives. If the losing party does
not provide such compensation, then, as a matter of last
resort, the other party can suspend tariff concessions.
Such provisions have not been appealed to under any of
the U.S. PTAs, and so there has been no experience with
possible outcomes.
Public submission process. NAFTA, the CAFTA–DR agreement, and the U.S.–Panama and U.S.–Peru PTAs include
detailed provisions allowing members of the public to submit complaints of noncompliance with environmental
obligations to the environmental commission or secretariat set up under the agreement. That body is required to
prepare a factual record and provide it to the environmental affairs council (EAC) constituted under the PTA, which
can make recommendations. The recommendations are
not binding on the parties to the PTA.
Annex B. Environmental Provisions
in EU PTAs
The outline below draws on key provisions of the EU EPA
with CARIFORUM and on the EU agreements with Chile
and Mexico.
General Principles
• Emphasis on the objectives of sustainable development
and protection of the environment.
Provisions with Respect to Domestic Environmental Laws
• Right of the parties to regulate in order to achieve their
own levels of domestic environmental and public health
protection and their own sustainable development priorities and to adopt or modify their environmental laws
and policies accordingly
• Obligation of parties to seek to ensure that their own
environmental and public health laws and policies provide for and encourage high levels of environmental
and public health protection and to strive to continue to
improve those laws and policies
• Recognition that “special needs and requirements of
CARIFORUM States shall be taken into account in the
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design and implementation of measures aimed at protecting environment and public health that affect trade
between the parties”
• Obligation not to encourage trade or foreign direct
investment or to enhance or maintain a competitive
advantage by lowering the level of protection provided by domestic environmental and public health
legislation or by derogating from or failing to apply
such legislation.

The EU–CARIFORUM agreement sets forth detailed
provisions with specific relevance for environmental
standards:

Obligations for Technical Assistance and
Capacity Building

Dispute Resolution

The EU–CARIFORUM EPA and the EU’s agreements with
Chile and Mexico contain provisions on “facilitating support” to ensure technical assistance for implementation of
the provisions of the agreement, including the provisions
relating to environmental obligations. The EU–Chile agreement also emphasizes cooperation on projects to reinforce
Chile’s environmental structures and policies.
Article 190 of the EU–CARIFORUM agreement contains the most detailed provisions. Examples include the
parties’ obligations to ensure cooperation for “facilitating
support” with respect to
• Capacity building for environmental management in
tourism areas at the regional and local levels
• Technical assistance to help producers meet relevant
product and other standards in EU markets
• Technical assistance and capacity building, in particular
for the public sector, for the implementation and
enforcement of multilateral environmental agreements
• Facilitation of trade between the parties in natural
resources (including timber and wood products) from
legal and sustainable sources
• Assistance to producers to develop or improve production of goods and services that the parties consider to be
beneficial to the environment
• Promotion and facilitation of public awareness and
education programs related to environmental goods
and services in order to foster trade in such products
between the parties.

TBT and SPS Product Standards
The EU’s PTAs with Chile and Mexico, and the EPA
recently negotiated with the CARIFORUM countries,
include provisions for technical assistance to help producers meet relevant product and other standards.

• Technical assistance to help producers meet relevant
product and other standards applicable in EU markets
• Promotion and facilitation of private and public voluntary and market-based programs, including relevant
labeling and accreditation schemes.

EU PTAs emphasize consultation and cooperation in
environmental matters. The EPA with CARIFORUM
provides for consultations. If consultations fail, the matter can be referred to a committee of experts formed
under the EPA, and the committee’s findings are then
provided to the consultative committee responsible for
implementing the EPA. If no resolution is achieved
within nine months of the initiation of consultations, an
arbitration panel for dispute resolution can be requested
by the complaining party. Measures to enforce compliance may include compensation, but not suspension of
concessions.
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1. A pilot database that enables a comparison of the provisions of the
30 PTAs analyzed in the APEC study is available at www.mincetur
.gob.pe/apec_fta. The OAS database is at http://www.oas.org/dsd/
EnvironmentLaw/EnvlawDB/Default.htm. Thirty-five countries in the
Americas are OAS members.
2. Mani and Jha (2006) explore the impact of trade liberalization in
Vietnam and the nature of regulatory interventions that would be
required to address environmental harm.
3. Working Group (2004). The trade policy context covered in the
report includes NAFTA, the Free Trade Area of the Americas (FTAA), the
Central America Free Trade Agreement (CAFTA), the U.S.–Chile Free
Trade Agreement, and negotiations toward a pact between the United
States and the Andean nations.
4. New Zealand Ministry of Foreign Affairs and Trade, “Framework for
Integrating Environment Issues into Free Trade Agreements,” http://
www.mfat.govt.nz/Trade-and-Economic-Relations/0—Trade-archive/WTO/
0-environment-framework.php#tradepolicies (accessed May 5, 2009).
5. The general exceptions are embodied in Article XX of the General
Agreement on Tariffs and Trade (GATT) and Article XIV of the General
Agreement on Trade in Services (GATS).
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6. United States–Standards for Reformulated and Conventional
Gasoline, WT/DS/1 (May 20, 1996); United States–Import of Certain
Shrimp and Shrimp Products, WT/DS/58 (November 6, 1998); United
States–Import of Certain Shrimp and Shrimp Products–Recourse to
Article 21.5 of the Dispute Settlement Understanding, WT/DS/58
(November 21, 2001).
7. The documents, respectively, are the U.S.–Singapore Free Trade
Agreement (FTA) (May 6, 2003), http://www.ustr.gov/Trade_Agreements/
Bilateral/Singapore_FTA/Final_Texts/Section_Index.html (accessed May
5, 2009); the U.S.–Chile FTA (June 6, 2003), http://www.ustr.gov/
Trade_Agreements/Bilateral/Chile_FTA/Final_Texts/Section_Index.html
(accessed May 5, 2009); the U.S.–Australia FTA (May 18, 2004),
http://www.ustr.gov/Trade_Agreements/Bilateral/Australia_FTA/Final_Text/
Section_Index.html (accessed May 5, 2009); the U.S.–Bahrain FTA
(September 14, 2004), http://www.ustr.gov/Trade_Agreements/Bilateral/
Bahrain_FTA/final_texts/Section_Index.html (accessed May 5, 2009); the
U.S.–Morocco FTA, http://www.moroccousafta.com/studies.htm; and the
CAFTA–DR FTA, http://www.ustr.gov/trade-agreements/free-tradeagreements/cafta-dr-dominican-republic-central-america-fta. The members of CAFTA are Costa Rica, El Salvador, Guatemala, Honduras, and
Nicaragua.
8. EU–Mexico Economic Partnership, Political Coordination and
Cooperation Agreement (December 8, 1997), http://www.fco.gov
.uk/resources/en/pdf/pdf13/fco_ref_ts13-01a_coop_eco (accessed May 5,
2009); EU–Chile Association Agreement (November 18, 2002), http://
trade.ec.europa.eu/doclib/html/111620.htm (accessed May 5, 2009);
Euro-Mediterranean Agreement Establishing an Association between
the European Communities and their Member States, of the One Part,
and the State of Israel, of the Other Part (November 20, 1995), http://
europa.eu/eur-lex/pri/en/oj/dat/2000/l_147/l_14720000621en00030156.pdf,
(accessed May 5, 2009); Euro-Mediterranean Interim Association
Agreement on Trade and Cooperation between the European Community, of the One Part, and the Palestine Liberation Organization for the
Benefit of the Palestinian Authority of the West Bank and the Gaza Strip,
of the Other Part (1997), http://eur-lex.europa.eu/LexUriServ/LexUriServ
.do?uri=CELEX:21997A0716(01):EN:HTML (accessed May 5, 2009);
Euro-Mediterranean Agreement Establishing an Association between the
European Communities and their Member States, of the One Part, and
the Arab Republic of Egypt, of the Other Part (June 25, 2001),
http://ec.europa.eu/external_relations/egypt/aa/06_aaa_en.pdf (accessed
May 5, 2009).
9. The following are the members of the organizations named:
Mercosur—Argentina, Brazil, Paraguay, and Uruguay; Andean Community—Bolivia, Colombia, Ecuador, and Peru; AFTA—Brunei Darussalam,
Cambodia, Indonesia, Lao People’s Democratic Republic, Malaysia, the
Philippines, Singapore, Thailand, and Vietnam; SAARC—Bangladesh,
Bhutan, India, the Maldives, Nepal, Pakistan, and Sri Lanka; CARICOM—
Antigua and Barbuda, Bahamas, Barbados, Belize, Dominica, Grenada,
Guyana, Haiti, Jamaica, Montserrat, St. Kitts and Nevis, St. Lucia, St. Vincent
and the Grenadines, Suriname, and Trinidad and Tobago; EAC—Kenya,
Tanzania, and Uganda; SADC—Angola, Botswana, Lesotho, Malawi,
Mozambique, Swaziland, Tanzania, Zambia, and Zimbabwe.
10. The Mekong River runs 4,800 kilometers, from the Tibetan
plateau through China’s Yunnan Province and on through Myanmar,
Thailand, Cambodia, the Lao PDR, and Vietnam. Development of the
basin presents a variety of transboundary environmental issues for the
riparian states.
11. These centers are the Coastal Zone Management Center in the
Maldives and the SAARC Forestry Center in Bhutan. See the SAARC
website, http://www.saarc-sec.org/?t=2.5.
12. Bhagwati popularized the term “spaghetti bowl” in his earlier
writings.
13. For instance, an International Monetary Fund working paper
(Frankel and Wei 1998) proposes that the degree of liberalization for
imports from nonmembers to a PTA need not be as high as that for

423

member countries. A stricter view (Bhagwati 2006) is that open regionalism would require members of a regional group to undertake trade liberalization in concert and to extend it worldwide on a most favored nation
basis. The concept of open regionalism has been discussed to a large
extent in the context of the APEC; see for example, Bergsten (1997).
14. For the Chile–China agreement (Chile y China Firmaron Acuerdo
Ambiental), see http://www.sice.oas.org/TPD/CHL_CHN/CHL_CHN
_e.ASP (accessed May 5, 2009). The joint statement by Chile and Japan,
March 27, 2007, is available at http://www.direcon.cl/documentos/
japon/joint.pdf (accessed May 5, 2009). The other agreements are, respectively, the Chile–Mexico Free Trade Agreement (April 17, 1998), http://www
.sice.oas.org/trade/chmefta/indice.asp (accessed May 5, 2009); Acuerdo de
Libre Comercio Chile–Perú (August 22, 2009), http://www.sice
.oas.org/Trade/CHL_PER_FTA/Index_s.asp (accessed May 5, 2009); Chile–
Korea Free Trade Agreement, (February 15, 2003), http://www.sice.
oas.org/Trade/Chi-SKorea_e/ChiKoreaind_e.asp (accessed May 5, 2009).
15. Paragraph 31(iii) of the Doha Declaration is focused on the reduction or, as appropriate, the elimination of tariff and nontariff barriers to
environmental goods and services.
16. For a good overview on the EGS negotiations at the WTO, see
World Bank (2008, ch. 4).
17. Article 183(5), EU–CARIFORUM EPA. Article 190 refers to promotion and facilitation of public awareness and education programs with
respect to environmental goods and services to foster trade in such products between the parties.
18. Article 17.9(3), CAFTA–DR FTA (August 5, 2004), http://www
.ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominicanrepublic-central-america-fta.
19. Article 147(1)(c), Agreement between Japan and the United
Mexican States for the Strengthening of the Economic Partnership
(September 17, 2004), http://www.mexicotradeandinvestment.com/
agreement.html (accessed May 5, 2009).
20. Article 17.3(7), U.S.–Morocco Free Trade Agreement (June 15,
2004), http://www.ustr.gov/Trade_Agreements/Bilateral/Morocco_FTA/
FInal_Text/Section_Index.html (accessed May 5, 2009).
21. Office of the United States Trade Representative, “NAFTA Facts,”
March 19, 2008, http://www.ustr.gov (accessed April 21, 2009). According to
the note, as of March 2008, nearly US$1 billion had been provided for 135
environmental infrastructure projects, with an estimated cost of US$2.89
billion, and US$33.5 million in assistance and US$21.6 million in grants had
been allocated to more than 450 other border environmental projects. The
note also emphasizes that the Mexican government has made substantial new
investments in environmental protection, increasing its federal budget for the
environmental sector by 81 percent between 2003 and 2008. The USTR refers
to two funds set up for this purpose: the NACEC Fund for Pollution Prevention Projects in Mexican Small and Medium Enterprises (FIRPEV), and the
North American Fund for Environmental Cooperation (NAFEC).
22. See “Delegation of the European Union to India,” http://
www.delind.ec.europa.eu/en/eco/tidp.htm#WHAT%20DOES%20TIDP%
20AIM%20TO%20ACHIEVE (accessed May 29, 2009).
23. See, for example, Metalclad Corporation v. United Mexican States,
International Centre for Settlement of Investment Disputes (ICSID)
Tribunal Decision, August 30, 2000. The case concerned the alleged
expropriation caused by an ecological decree of Mexico that interfered
with the operation of a hazardous waste landfill constructed by a subsidiary of the complainant. The tribunal found that indirect expropriation
had occurred and awarded compensation under NAFTA, Chapter 11. See
also Higgins (1982); OECD (2004).
24. For example, Article 3, NAAEC; Article 17.1, U.S.–Panama PTA;
Article 17.1, U.S.–Australia PTA; Article 17.1, U.S.-Morocco PTA; Article
184.1, EU–CARIFORUM EPA.
25. For example, Article 17.3, U.S.–Panama PTA; Article 18.2, U.S.–
CAFTA–DR PTA; Article 19.2, U.S.–Australia PTA.
26. For example, Article 20.17, in the CAFTA–DR, U.S.– Panama,
and U.S.–Colombia agreements.
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27. Articles 14 and 15, NAAEC; Article 17.7, CAFTA–DR PTA; Article
14, Canada–Chile PTA.
28. In the case of the Chile–U.S. PTA, each party is required to make
best efforts to accommodate requests for consultations by persons or
organizations (Article 19.4.2).
29. See the Commission for Environmental Cooperation website,
http://www.cec.org/citizen/status/index.cfm?varlan=english (accessed April
21, 2009).
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Labor Rights
Kimberly Ann Elliott

Within international trade rules, the only reference to
labor rights is not a positive obligation, but an exception
that permits member countries to ban imports produced
with prison labor. Despite increased attention to the
issue with the spread of globalization, member countries
have not agreed to any new provisions on labor rights in
the World Trade Organization (WTO), primarily because
of the collective opposition of developing countries. By
contrast, such provisions are becoming increasingly common in bilateral negotiations, particularly those between
large, powerful developed countries and smaller, poorer
developing countries.
Demands to include labor rights in trade agreements
began with the United States and the negotiation of the
North American Free Trade Agreement (NAFTA) with
Mexico and Canada in the early 1990s. NAFTA represented
a departure from past U.S. practice in two respects. It was
the first U.S. preferential trade agreement (PTA) with a
developing country (and only the third U.S. PTA of any
kind), and, to ensure legislative approval, it included side
agreements to protect worker rights, as well as the environment. Every U.S. PTA since then has incorporated legally
binding and enforceable provisions on labor rights in the
text of the agreement. These provisions, in U.S. PTAs and
in those of other countries taking similar approaches, are
generally based on the Declaration on Fundamental Principles and Rights at Work that was issued by the International Labour Organization (ILO) in 1998. (U.S. and
Canadian agreements refer, in addition, to “acceptable
conditions of work” relating to wages, hours, and health
and safety.)
The ILO document lists four core labor standards as
deserving of universal application. They are, in brief,
• Freedom of association and “effective recognition” of
the right to collective bargaining
• Elimination of forced labor

• Effective abolition of child labor
• Elimination of discrimination in employment.1
About the same time as NAFTA was signed, U.S. negotiators began pushing for discussion of labor rights at the
WTO. Developing countries, however, have successfully
opposed creation of a study group or the inclusion of
labor rights issue in the Doha Round of multilateral
trade negotiations.
Except for Chile, developing countries generally do
not include labor provisions in their agreements with
one another, either. With one recent exception, enforceable labor rights provisions are absent from agreements
that involve Asian countries and do not include the
United States.
Traditionally, agreements to which the European Union
(EU) is a party often have language addressing human
rights, not worker rights specifically, but that may be
changing. Canada is the only country besides the United
States that includes labor provisions in its agreements with
developing countries, but this is always done in side agreements, and with institutional mechanisms that emphasize
cooperation rather than sanctions.
Labor standards language, where it exists outside U.S.
trade agreements, is usually either hortatory or only
nominally binding, with no or only weak enforcement
measures. Nor do most agreements, including those that
involve the United States, provide much in the way of
meaningful cooperation or technical assistance for
improving labor standards. Moreover, those U.S. PTAs that
contain enforceable labor provisions and binding dispute
settlement mechanisms generate few formal complaints,
and no PTA has yet come close to the use of trade or
other sanctions to enforce the labor provisions. The
potential for exerting leverage is, in fact, greatest during
the negotiation phase, when American trade negotiators
sometimes condition the conclusion of an agreement on
427
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changes in labor laws to bring them closer to international
norms (Hornbeck 2009).
This chapter begins with a review of the debate over the
economics of linking trade and labor standards. It then
examines actual practice with respect to labor rights in
PTAs and surveys how those provisions have been implemented and enforced. The discussion concludes with lessons from this experience for developing countries that are
considering such agreements.
The Economics of Labor Rights in PTAs
The policy debate and the accompanying literature on
whether trade and labor standards should be linked, and if
so, how, is extensive.2 One strand of the literature focuses
on the relationship, if any, between labor laws and regulations, on the one hand, and international trade and investment flows, on the other. Alongside the discussion of the
economics of trade and labor markets, there is a politicaleconomy debate about the appropriate role for the WTO
in enforcing international labor standards. The central
issue in this debate, which is relevant to the inclusion of
labor provisions in PTAs, is whether labor standards
should be enforced through trade sanctions or whether
that possibility would lead to protectionist abuse (see,
e.g., CITEE 2004).
In broad terms, free trade advocates argue that trade
encourages growth, which, in turn, will bring about higher
wages and better working conditions. In this view, no special attention to labor standards in trade agreements is
needed. Some argue that pushing developing countries to
adopt higher standards would make them uncompetitive
in export markets and lead to fewer jobs and worse conditions. On the other side, labor standards advocates, led by
unions and many human rights groups, maintain that
competition to attract foreign investment or to capture a
larger export market share causes countries to suppress
labor standards, or at least not to raise them, leading to a
“race to the bottom.”
Many of those who assert a negative link between trade
and labor rights also view the ILO with skepticism, regarding it as toothless and ineffective. The 1995 launch of the
WTO, with a legally binding dispute settlement system and
sanctions for noncompliance, seemed an attractive alternative to those concerned that globalization would lead to a
race to the bottom. Most developing-country governments
and free traders viewed more forceful international
enforcement of labor standards as anathema, convinced
that it would hinder developing countries’ development
and poverty reduction prospects and would be used by
developed countries for protectionist purposes.

There is, however, little compelling evidence in the
empirical literature either of a race to the bottom in labor
standards or of protectionist abuse of trade-labor linkages
where they exist. The effect of higher standards on competitiveness is more complicated than is usually assumed, and
any higher costs of compliance that do materialize are
often offset by higher productivity (Freeman and Medoff
1984). A meta-survey of the literature published by the
World Bank in 2002 found “little systematic difference in
performance between countries that enforce [union
rights] and countries that do not” (Aidt and Tzannatos
2002, 4). Nor does the experience of nearly two decades
offer support for the concern that trade sanctions to
enforce labor standards are simply protectionism in disguise. A 2003 review of trade-labor standards linkages,
particularly under the generalized system of preferences
(GSP) program, found little evidence that labor rights
have been introduced or used for protectionist purposes
(Elliott and Freeman 2003, ch. 4). Since that review, several new PTAs have been implemented, and several more
years of experience with the NAFTA agreement have been
amassed, and no trade or other sanction has yet been
imposed because of violations of labor standards embedded in trade agreements.
An alternative analysis suggests that labor standards and
globalization are complements, with each compensating
for weaknesses in the other.3 Globalization can contribute
to growth, and the jobs it creates are generally better than
those in agriculture or the informal sector, but it is also
associated in some cases with increased income inequality.
Those arguing that no special attention to labor standards
is needed also tend to ignore the disproportionate influence
that multinational corporations have on trade negotiations
and the possibilities that exist for improving conditions
for workers in developing countries at low cost and without jeopardizing economic growth. Promoting global
labor standards simultaneously with trade could spread
the benefits of globalization more broadly, discourage the
worst abuses of workers, and increase public support for
trade agreements.
One key to realizing the complementarities and avoiding potential negative effects is to distinguish “core” labor
standards from others. Some labor standards—for example, wages and health and safety regulations—will clearly
have to vary with the countries’ level of development and
the local standards of living. However, the four core labor
standards set forth in the 1998 ILO Declaration are meant
to be upheld by all countries, regardless of their level of
development. As noted at the beginning of this chapter, the
core standards are freedom of association and the right to
organize and bargain collectively; freedom from forced
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labor; the effective abolition of child labor, beginning with
the “worst forms”; and nondiscrimination.4
These standards are part of the framework rules that
govern labor market transactions; they do not specify particular outcomes, such as wages. They are comparable to
the rules that protect property rights and freedom of transactions in product markets, which most economists view as
necessary if market economies are to operate efficiently.
The core labor standards are also fundamental elements of
well-functioning democracies. And, just as the universality
of property rights and freedom of market transactions
does not imply identical laws or institutions among countries, universality of these core labor standards does not
imply uniformity in the details of protection or in the institutions that implement it.
Even if improved implementation of core labor standards in developing countries can contribute to economic,
political, and social development, there is still a question as
to the appropriate scope and treatment of those standards
in trade agreements. Extensive research into these questions finds no systematic evidence that globalization is
leading generally to a race to the bottom, or—the flip side
of this argument—that higher labor standards negatively
affect comparative advantage. There is also little question
that the worst conditions in most developing countries are
in the nontraded agricultural and services sectors.
The results of this research into the alleged race to the
bottom have been used to argue that there is no need to
incorporate minimum labor standards into trade agreements. But repression of those standards could give a
short-run competitive edge to particular firms or sectors,
and there certainly is evidence that many firms and a few
governments perceive competitive disadvantages associated with higher labor standards. Thus, while there is no
evidence of a race to the bottom driving down standards
in rich countries, there could be a race to the bottom from
the bottom among low-wage countries—especially those
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with export sectors that are highly price competitive,
require few skills, and are geographically mobile, such as
clothing and footwear.
This scenario suggests a role for international promotion of core labor standards to overcome potential collective action problems among poor countries competing
against one another in similar markets. The incorporation
in trade agreements of measures against trade-related violations of labor standards could help build support for
such agreements in rich countries. Poor countries could
also point to such provisions to reassure consumers (and
international buyers serving them) that imported goods
are produced under decent conditions (box 20.1).
The Practice of Labor Rights in PTAs
The formal treatment of labor standards in PTAs has
evolved significantly over the past two decades, both within
countries and among them, but implementation generally
remains weak. Language on labor standards in PTAs
entered into by the United States—the leading proponent
of the linkage—has become more intrusive and nominally
more enforceable, but neither vigorous enforcement nor
significant capacity building is consistently part of the
process. A few other countries or regions are increasingly
including labor standards in trade agreements, but legal
approaches vary greatly, and, again, little attention is
accorded to implementation or capacity building.
Labor Rights Provisions in PTAs
Unlike other parts of PTAs, labor provisions do not in
themselves raise questions about the compatibility of the
obligations with multilateral trade rules. The reason is that
the WTO says virtually nothing about labor standards
(box 20.2). The General Agreements on Tariffs and Trade
(GATT), now incorporated into the WTO, contains only

Box 20.1. Sweatshop Scandal Insurance for Brand-Name Buyers
Better Work, a joint project of the International Labour Organization (ILO) and the International Finance Corporation (IFC), is
designed to improve workers’ conditions and firms’ productivity, build government capacity to enforce labor standards, and
reassure brand-name firms that sweatshop scandals in their supply chains are less likely to occur if factories participate in the
program. The program is based on Better Factories Cambodia, a program that stemmed from an agreement in which the United
States offered additional market access for Cambodian apparel exports under the Multifibre Arrangement (MFA) if factories were in
“substantial compliance” with local labor laws and the ILO core standards and if ILO monitors were put in place to verify
compliance. (See Elliott and Freeman 2003; Polaski 2006.) When the MFA was phased out at the beginning of 2005, Cambodia
negotiated an extension of the ILO program as part of its strategy for attracting brand-name buyers and maintaining
competitiveness in the post-quota situation. A Better Work project, the successor to Better Factories, was recently launched in
Jordan, and one may begin soon in Vietnam.
Source: ILO website, http://www.ilo.org/wow/Articles/lang—en/WCMS_094381/index.htm.
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Box 20.2. Labor Rights and the WTO
The issue of trade and labor standards has been with the WTO since its birth. At the ministerial conference of the General
Agreement on Tariffs and Trade (GATT), held in Marrakesh in April 1994 to sign the treaty that formed the World Trade
Organization (WTO), nearly all ministers expressed a view on the subject. The chairman of the conference concluded that there was
no consensus among member governments at the time and thus no basis for agreement on the issue. At the 1996 Singapore
ministerial conference, the United States again pushed for the WTO to address the issue and suggested formation of a working
group to study the linkages between trade and core labor standards. Most other members rejected that proposal, however, and
defined the WTO’s role on this question, as follows:
We renew our commitment to the observance of internationally recognized core labour standards. The . . . ILO is the
competent body to set and deal with these standards, and we affirm our support for its work in promoting them. We
believe that economic growth and development fostered by increased trade and further trade liberalization contribute to
the promotion of these standards. We reject the use of labour standards for protectionist purposes, and agree that the
comparative advantage of countries, particularly low-wage developing countries, must in no way be put into question. In
this regard, we note that the WTO and ILO Secretariats will continue their existing collaboration.
At the time, there was no collaboration between the institutions, but the secretariats of the WTO and the ILO subsequently
began to work together on technical issues under the banner of “coherence” in global economic policy making. No work on this
subject is currently being undertaken in the WTO’s councils and committees, and labor standards are not subject to WTO rules and
disciplines.
Source: WTO.

one article on the subject—Article XX(e), which permits
import bans for products made with prison labor. Still, a
violation of international rules could arise if trade sanctions were used to enforce labor provisions under a PTA. If
a sanctions-related tariff increase should lead to an applied
tariff rate higher than what is bound in a country’s WTO
schedule, that would be a violation which could be challenged at the WTO.
Labor standards in PTAs also raise no issues of discrimination against third parties because the focus is on ensuring
that a country’s labor laws are consistent with international
standards and are adequately enforced. There could even be
positive spillovers for other, nonmember countries in a
region if conditions for their own migrant workers in the
PTA member country improve as a result of better compliance with labor standards under the PTA. There is some
evidence of this happening in Jordan under its PTA with
the United States.
Evolution of Worker Rights Provisions in U.S. PTAs
Starting with NAFTA in the mid-1990s, and continuing
until the conclusion in May 2007 of a bipartisan agreement
intended to resolve intra-U.S. political differences, U.S.
PTAs focused on requiring that countries effectively
enforce their labor laws, while “striving to ensure” that
those laws were consistent with international standards.
The agreement reached between President George W. Bush
and the leaders of both parties in the U.S. Congress broadened the scope of labor standards enforceable in U.S. PTAs,
put more emphasis on international norms, and expanded

enforcement measures from monetary fines to include the
possibility of trade sanctions. Since then, only the agreement
with Peru has been implemented, but, after renegotiation
of some issues related to auto trade, the PTA with the Republic of Korea is expected to be approved by Congress by the
summer of 2011. PTAs with Colombia and Panama remain
in limbo, in part because of concerns by some in Congress
that the labor provisions are still not strong enough.
Although respect for workers’ rights has been a condition of U.S. unilateral trade preference programs since
1984, it became an issue in reciprocal trade negotiations
only with the decision to pursue a deep integration agreement with Mexico in the early 1990s (see Mayer 1998 for a
thorough discussion). Since then, U.S. negotiators have
routinely failed to persuade developing countries to discuss
labor standards in regional or multilateral negotiations. In
bilateral bargaining, however, they have insisted that trade
agreements include labor standards.
The inclusion of labor provisions in U.S. PTAs is primarily the result of the need to gain congressional
approval for these agreements.5 Trade agreements with
small, distant countries with relatively high standards,
good working conditions, and few sensitive exports, such
as Australia, Chile, and Singapore, or agreements driven
by foreign policy (e.g., Jordan), have received relatively
strong congressional support. But gaining congressional
approval of agreements with countries where labor standards are perceived to be inadequate has proved more
difficult, especially if the countries also export importsensitive products such as apparel, sugar, or certain other
agricultural products.

Labor Rights

Over the years, the approach to worker rights in U.S.
PTAs has fluctuated with the distribution of political
power in Washington, and the debate has become increasingly partisan and rancorous. Four distinct periods in
the treatment of labor rights in U.S. PTAs can be identified: the period leading to the NAFTA agreement, with
its side agreements on labor (and the environment); the
2000 “Jordan standard” agreement; the PTAs negotiated
and ratified during 2002–06; and the period following the
conclusion of the May 2007 Bipartisan Agreement.
Despite differences in the specific standards addressed
and in dispute resolution mechanisms (see also Porges,
ch. 22 in this volume, for a discussion), all the agreements in
the first three periods share a common approach that
requires the parties to enforce their own labor laws, without
a clear, legally binding commitment to ensure that those
laws are consistent with internationally agreed labor standards. The “enforce-your-own-laws” standard reflects, in
part, the fact that the U.S. government has ratified only two
of the eight fundamental ILO conventions—those on forced
labor and on the worst forms of child labor. Some American
constituencies are concerned that a legally binding reference
to ILO standards in a U.S. trade agreement might be used to
challenge the United States’ own labor laws and practices.
A key implication of the “enforce-your-own-laws”
approach for potential U.S. partner countries has become
that their labor laws may not diverge very far from international standards; otherwise, this approach in the PTAs
could have the perverse effect of encouraging enforcement
of laws that undermine worker rights. Thus, during negotiations, or even before they are formally launched, U.S.
negotiators often identify changes to a partner country’s
labor laws that need to be made before the agreement can
be concluded. Countries such as Bahrain, Chile, Guatemala,
and Morocco undertook major labor law reforms, at least in
part in anticipation of negotiations on PTAs with the
United States. Oman had a labor law like others in Middle
East that prohibited or tightly restricted labor organizing; it
had to make major changes in its law as a condition for
completing PTA negotiations.
In sum, having labor laws that are largely in compliance
with the ILO fundamental principles is now a de facto condition for negotiating a PTA with the United States.
Moreover, if recent pressure on Panama and Peru to make
extensive changes to their labor laws is an indication of
things to come, the emerging condition for concluding a
PTA with the United States may be full compliance with
the technical details of core ILO conventions—despite the
United States’ own gaps in compliance.6
The careful political balancing act required for congressional approval sharply constrains U.S. negotiators’
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flexibility. Consequently, the content of the labor chapters
(indeed, of most chapters) of the PTAs is remarkably similar, regardless of the level of development in the partner
country. The labor chapter in the U.S. PTA with Australia,
for example, is virtually identical to those in all the other
PTAs negotiated between 2002 and 2006, except that it
does not contain an annex on cooperation and technical
assistance. And, despite concerns over violations of worker
rights in Colombia, U.S. negotiators were constrained
when Colombian negotiators suggested strengthening the
labor chapter by adding the ILO core standard on nondiscrimination. U.S. negotiators at the time concluded that
adding this standard to the labor chapter would result in
the loss of more votes from labor standards opponents in
the Congress than there would be gains from supporters.
Overall, to the extent that there is variation in the template
used, as is discussed next, it has been largely driven by
changing political balances in the United States, not conditions in or preferences of the partner-country government.
NAFTA side agreement on labor. NAFTA, negotiated by
Canada, Mexico, and the United States in the early 1990s,
was the first U.S. PTA with a low-wage developing country.
The agreement was signed by President George H. W. Bush
but had not been ratified by Congress by the time he left
office. In an attempt to assuage the concerns of workers
and unions about the agreement, President Bill Clinton
opted to negotiate a side deal on labor (and another on the
environment) before submitting the agreement to the
Congress for approval (Mayer 1998).
The resulting North American Agreement on Labor
Cooperation (NAALC) is 44 pages long and is unique in
several respects. First, it was negotiated before the ILO had
agreed on the Declaration on Fundamental Principles and
Rights at Work, which created a consensus on core labor
standards. The NAFTA negotiators developed their own
list of labor standards, based on the worker rights conditions in the U.S. GSP program. Second, the NAALC has the
most elaborate institutional arrangements of any PTA,
including a Labor Cooperation Commission, a governing
Labor Council, and a secretariat to manage daily operations. There is also a mechanism for ministerial consultations, to deal with accusations that one of the parties has
not adequately enforced its labor laws.
The full range of dispute settlement mechanisms is
available in cases relating to alleged violations of technical
labor regulations on minimum wages or occupational
health and safety, or involving child labor. In these cases, if
neither consultations nor an expert evaluation resolves
the problem, the parties can appoint an arbitral panel,
and the panel may ultimately impose a monetary fine if
the situation is not rectified.7 Allegations of forced labor
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and discrimination are subject to evaluation by a panel of
independent experts, but no monetary or other penalties
may be imposed if the issues are not resolved. Finally, complaints involving violations of union rights are limited to
ministerial consultations. In addition, disputes are referred
for consultation or further dispute settlement only if there
is a “persistent pattern” of failure to enforce relevant labor
laws and if the violations are in trade-related sectors.
The “Jordan standard.” The U.S.–Jordan PTA, negotiated
in late 2000, established a new precedent by including a (far
less elaborate) section on labor in the main text of the
agreement and by making it subject to the same dispute
settlement procedures and remedies as the rest of the
agreement. Thus, if consultations, a dispute settlement
panel, and the joint committee created to implement the
agreement as a whole do not resolve a dispute, the complaining party is authorized “to take any appropriate and
commensurate measure” (emphasis added).
The U.S.–Jordan labor text is also the first to reference
the 1998 ILO declaration defining core labor standards—
although achieving compliance with the ILO standards is
stated as an aspiration rather than an obligation. Whereas
the ILO core labor rights include nondiscrimination, as
well as freedom of association and prohibitions on forced
labor and child labor, the agreement with Jordan, like those
that followed up to 2007, continues to use the previous U.S.
definition of “internationally recognized labor rights,”
which excludes nondiscrimination and includes “acceptable
conditions of work” with respect to minimum wages, hours
of work, and occupational safety and health.
In addition to calling on parties to “strive to ensure” that
domestic laws are consistent with “internationally recognized labor rights,” as the United States defined them, the
agreement also discourages the parties from “waiv[ing] or
otherwise derogat[ing] from . . . [labor] laws as an encouragement for trade.”As in NAFTA, the only binding obligation is that a party “shall not fail to effectively enforce its
laws” on a sustained basis in a way that affects trade. Other
paragraphs preserve the discretion of governments to
adopt, modify, and enforce labor laws and regulations.
Thus, according to Article 6, Section 4(b), of the agreement,
a party will be in compliance with its labor obligations
under the agreement if “a course of action or inaction [in
enforcing labor laws] reflects a reasonable exercise of such
discretion, or results from a bona fide decision regarding the
allocation of resources.”
The standard for determining that a violation has
occurred is thus set rather high. The language calling on
parties to “strive to ensure” that labor laws are consistent
with ILO core principles and that those laws are not weakened for competitive reasons is not explicitly excluded

from enforcement, as it is in later agreements. But “striving
to ensure” something is a vague standard and would be difficult to enforce in practice.
U.S. PTAs negotiated between 2002 and 2006. Although
there are minor differences from one text to the next, the
PTA labor chapters negotiated during the period 2002–06
retain the core approach from the Jordan agreement and
differ mainly in their enforcement provisions. In addition,
they add more detailed provisions for cooperation on labor
matters, and they pay greater attention to transparency and
due process. Several of them add articles encouraging
efforts within countries to promote public awareness of
labor laws and enforce procedural fairness in their implementation. None of these provisions, however, are subject
to dispute settlement.
In these agreements, the parties’ reaffirm their commitment to the ILO Declaration. As in other agreements, they
also make a commitment to “strive to ensure” that their laws
are consistent with internationally recognized labor rights
and not to lower or weaken labor laws to encourage trade or
investment involving the other party. But these provisions
are hortatory and are explicitly excluded from dispute settlement. Each of the seven PTAs negotiated during the
period—those with Australia, Bahrain, Chile, Morocco,
Oman, Singapore, and the five countries of Central America
plus the Dominican Republic (CAFTA–DR)—includes an
article providing that the “enforce-your-own-laws” provision is the only provision subject to dispute settlement.
These agreements did retain the Jordan practices of
incorporating the labor chapter into the main text and
using the same general dispute settlement process for labor
as for other parts of the agreement. But, as in the NAFTA
side agreement, the agreements limit the potential penalty
for violations of the labor chapter to imposition of a “monetary assessment,” and this “fine” can be no higher than
US$15 million (to be adjusted for inflation), regardless of
the income level or size of the partner. If the party charged
with the violation does not pay the assessment as ordered
by an arbitral panel, the complaining party can collect it by
suspending trade benefits as a last resort, as in NAFTA. Violations of provisions in other chapters of these agreements
can lead to trade sanctions that are generally commensurate
with the injury suffered.
These agreements, although they contain more detailed
provisions on institutional mechanisms and cooperation
than does the Jordan PTA, do not have as elaborate or complex a structure as NAFTA (and few have any funding
attached). Indeed, dissatisfaction with the perceived lack of
enforcement under the NAFTA labor side agreement led
then-candidate for president Barack Obama to call for
reopening NAFTA, perhaps by incorporating the side
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agreements into the main text. During the presidential primary campaign, Obama even threatened to “use the hammer of a potential opt-out as leverage to ensure that we
actually get labor and environmental standards that are
enforced.”8 As is discussed below, however, the enforcement provisions in agreements in which labor provisions
are contained in the main text are untested, and so there is
no basis on which to conclude that one model is better
than the other. Ultimately, the impact of these agreements
depends on the desire of the parties to see them effectively
enforced, not the details of the formal procedures.
Bipartisan agreement on labor rights in PTAs. U.S. PTA
negotiations with Colombia, Korea, and Panama, which
were at various stages, came to a standstill after the 2006
midterm elections. Many in the newly elected Democratic majority in Congress opposed all three negotiations for various reasons, including, in the case of
Colombia, concern over violations of the human rights
of union organizers and members. More generally, the
new congressional majority regarded the “enforce-yourown-laws” approach as too weak and insisted on changes
to the PTA template, as well as in the three pending
agreements (Elliott 2007).
In May 2007, President Bush and the leaders of both
parties in Congress reached an agreement on how to
address labor issues, as well as environmental, intellectual
property, and other matters, in U.S. PTAs. The compromise
on labor standards requires parties “to adopt and maintain
in its statutes and regulations, and practices thereunder,”
the labor rights, “as stated” in the 1998 ILO Declaration.
A footnote specifies that these obligations refer “only to the
ILO Declaration,” since some in the U.S. Congress did not
want the United States to refer in reciprocally binding trade
agreements to ILO conventions it had not ratified. The
agreement also revises the definition of the standards covered to include nondiscrimination, as in the ILO Declaration, but it retains the “acceptable conditions of work”
standard from U.S. practice.
The May 2007 compromise also makes the nonderogation article, which prohibits parties from lowering labor
standards for competitive advantage, legally binding and
enforceable, and it appears to reduce countries’ flexibility
in choosing how to allocate resources to enforcement and
prosecution of labor law violations. Although the new
template states that decisions regarding the “distribution
of enforcement resources shall not be a reason for not
complying with the provisions of this Chapter,” it retains
the language about parties having “the right to the reasonable exercise of discretion and to bona fide decisions with
regard to the allocation of resources.” Finally, the new
framework makes the labor chapter subject to the same
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dispute settlement procedures—and potential penalties—
as other PTA chapters.
Whether President Obama will follow or amend the
May 2007 template for labor chapters in PTAs, or what
the template means for negotiations at the WTO, remains
to be seen. As of early 2011, none of the three pending
PTAs had been submitted to Congress for approval,
although submission of the Korean agreement appeared
imminent at the time of writing. What is clear is that the
issue will not disappear, as President Obama’s first trade
policy agenda report in 2009 emphasized the role of
worker rights in making “support for global markets sustainable,” and the policy’s second priority, after support for
a rules-based system, is to “advance social accountability”
in U.S. trade policy (USTR 2009).
Worker Rights Provisions in Non-U.S. PTAs
Recent studies examining the array of provisions in various
trade agreements found few non-U.S. PTAs that include
language on labor rights.9 Canada is the exception, as it
typically includes side agreements on labor in its PTAs with
developing countries. Chile often, but not systematically,
incorporates references to labor issues either in its PTAs or
in associated memoranda of understanding. Traditionally,
the European Union had some language on human rights
in its PTAs, but that may be changing to include specific
references to worker rights, as well. The recently concluded
economic partnership agreement (EPA) between the EU
and the Caribbean region contains provisions on worker
rights, but it remains to be seen whether this will become a
consistent template for these agreements in other regions.
An additional review by the author of PTAs involving these
countries, as well as Australia, New Zealand, Japan, and
China, found very few additional examples of agreements
that contain language promoting improvements in worker
rights.10
Canada. After the United States, Canada most consistently includes legally binding labor provisions in its trade
agreements. One difference from U.S. practice is that
Canada only insists on labor provisions in PTAs with
developing countries, whereas they are part of the U.S.
template regardless of the level of development of the partner country. Thus, U.S. agreements with Australia and
Singapore include labor chapters, but Canada’s agreements
with Israel and the European Free Trade Association
(EFTA) contain no specific provisions on labor issues. As of
mid-2010, Canada had implemented three additional PTAs
with developing countries (with Chile, Costa Rica, and
Peru), in addition to NAFTA, and it had signed three more,
with Colombia, Jordan, and Panama.11 These agreements
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appear to be modeled broadly on the NAFTA precedent,
incorporating provisions on labor and environmental
cooperation in side agreements, along with separate consultation and dispute resolution mechanisms that do not
include trade sanctions.
Canada’s PTA with Chile was explicitly and closely modeled on the NAFTA side agreement in order to facilitate
Chile’s accession to that agreement at a later date. (Instead,
the United States subsequently negotiated a separate agreement with Chile, as described above.) Subsequent Canadian
PTAs retained the model employing a labor side agreement
because, under Canada’s federal system, national policy
makers cannot negotiate international treaties that limit
provincial jurisdiction over labor law without the provinces’
explicit acquiescence.
Canada’s agreement with Chile, like the later ones with
Colombia and Peru, follows the NAFTA precedent in providing for fines for noncompliance with the labor side
agreement. The agreement with Costa Rica, by contrast,
provides no penalties for violations, other than “the modification of cooperative activities.” All the agreements that
followed the one with Chile incorporate references to the
ILO core standards, as defined in the 1998 Declaration,
and the agreements with Peru and Colombia hew closely
to the language used in the U.S. agreements with those
countries. These agreements also restrict reviews of compliance to the ILO core standards only, not implementation of other labor laws. Canadian agreements do retain
language calling for attention to improvement of other
working conditions, similar to the U.S. definition of
“acceptable conditions of work.”
Perhaps because of the nature of the parties to the two
agreements that have been implemented long enough to be
analyzed—those with Chile and Costa Rica, both of them
democratic countries with relatively good labor practices—
there has been little activity under Canada’s labor cooperation agreements. There have been no public communications
under either agreement, and the website where public communications and information about cooperative activities under particular agreements is posted has not been
updated since 2005.12 Several technical workshops, public
conferences, and seminars were held in the early years of
implementation of the Chile PTA, but none has occurred
in several years. The only cooperative activity specified
under the agreement with Costa Rica is a technical assistance program to be carried out by the ILO to strengthen
labor administration, to which Canada contributed
US$1 million. As for the agreement with Colombia, the
Canadian Trade Ministry website says only that Canada
“has offered to provide Colombia with labour-related
technical assistance which will allow Colombia to better

meet its obligations under the [labor cooperation agreement].”13 The website for the International Trade and
Labour Grants and Contributions Program, which “is
designed to help the Government of Canada meet its commitment to address the labor dimensions of international
trade and economic integration,” has not been updated for
more than a year, and a notice at the top of the page
declares that the program is not currently accepting applications for grants.14
In sum, Canada has followed a path regarding labor
standards in trade agreements with developing countries
that is adapted to its constitutional structure and political
needs, but with language on labor standards that is similar
to that in U.S. PTAs. The key differences are not so much in
the legal obligations that each country seeks to promote as
in the enforcement measures and the relative role of cooperation in promoting worker rights. The similarities could
facilitate coordination of approaches toward linking trade
and labor rights, if the two countries so chose.
Chile. Chile is unusual among developing countries in
that it frequently seeks to include labor provisions in its
agreements with other developing countries—although
these provisions are often general and aspirational in
nature, rather than legally binding. For example, Chile’s
PTA with China includes a memorandum of understanding calling for both parties to “enhance their communication and cooperation on labor, social security and the environment.” The Trans-Pacific Strategic Economic
Partnership, which includes (in addition to Chile) Brunei
Darussalam, New Zealand, and Singapore, also includes a
memorandum of understanding that affirms the parties’
commitment to the ILO core standards and calls on them
to promote better understanding of one another’s labor
systems and practices, provide a forum for discussion of
labor issues, and, if questions over the interpretation of the
memorandum of understanding arise, to consult and perhaps discuss them in joint meetings. The agreement
between Chile and the EU includes an article on social
cooperation stating that the parties “shall give priority to
domestic measures aimed at developing and modernising
labour relations, working conditions, social welfare and
employment security.” But there are no further details or
stipulations on how to promote or monitor these activities
(Bourgeois, Dawar, and Evenett 2007, 27).
The most far-reaching agreement is Chile’s PTA with
Colombia, signed in 2006, which is the only PTA found
that involves only developing countries and includes a separate chapter in the main text addressing labor standards.
The language is similar to that contained in PTAs involving
the United States, with which Colombia was negotiating
at the time, but it contains no enforcement provisions
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beyond consultation and cooperation, and both labor and
the environment are excluded from the dispute settlement
chapter that applies to the rest of the agreement.
European Union. The EU has not traditionally included
labor rights in its PTAs, but it may be moving in that direction, at least in the economic partnership agreements that
it is negotiating with former African, Caribbean, and
Pacific (ACP) beneficiaries of unilateral preferences under
the Cotonou Agreement. Horn, Mavroidis, and Sapir
(2010) examined 14 EU trade agreements going back
decades and found that only the recently concluded EPA
with the Caribbean Forum of African, Caribbean, and
Pacific States (CARIFORUM) included an article on labor
rights. Prior to that, EU agreements focused on broad
human rights and did not single out worker rights for
special attention.
The relevant section in the CARIFORUM agreement
reaffirms the parties’ commitment to internationally recognized labor standards, as defined in the ILO Declaration,
but it also recognizes the right of the parties to “establish
their own social regulations and labor standards in line
with their own social development priorities.” The parties
then agree that they should not “encourage trade or foreign
direct investment to enhance or maintain a competitive
advantage” by weakening labor laws. Complaints related to
this chapter are to be investigated under the normal dispute settlement procedures of the agreement, but “compensation or trade remedies [may not] be invoked against a
Party’s wishes” (EU 2008). In other words, although the
provision is nominally enforceable, it carries no penalties
for violations, other than scrutiny. As this agreement is
quite recent, it is not yet known how it will be implemented
or whether technical assistance will be provided to improve
labor standards.
Whether the labor standards language used in the
CARIFORUM agreement will be repeated in other EPAs
is unclear; no other agreements have been finalized.
Interim agreements have been initialed with a number of
countries, but they are mostly limited to addressing market access for goods. For example, the interim agreement
with Cameroon, which is intended to lead eventually to a
full EPA with Central Africa, says only that the parties
“agree to ensure that sustainability considerations are
reflected in all titles of the EPA and to draft specific chapters covering environmental and social issues.” Thus, large
questions loom as to whether the EU will now place
greater attention on worker rights in its trade agreements
and, if so, how much effort it will put into implementing
those provisions.
Japan. Finally, the only other obligation to protect labor
rights in a PTA seen thus far is in the Japan–Philippines
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agreement, which contains a provision stating that domestic labor laws should not be weakened as a means of
attracting investment. Article 103 is similar to the language
on labor rights in U.S. PTAs in affirming the parties’ recognition that it is “inappropriate” to weaken labor laws in
order to encourage investment and that each “shall strive to
ensure” that this does not happen “in a manner that weakens or reduces adherence to the internationally recognized
labor rights.” Not only is this language strikingly similar to
that included in the labor chapters of U.S. PTAs, but the list
of “internationally recognized rights” included in the
agreement also mimics the list contained in U.S. agreements rather than the core labor standards reflected in the
ILO Declaration of 1998. Under the Japan–Philippines
agreement, if neither consultation nor arbitration resolves
a dispute arising under Article 103, the complaining party
can temporarily suspend its obligations under the agreement, preferably in the same sector—that is, foreign direct
investment—affected by the violation. None of Japan’s
other PTAs that have been notified to the WTO includes
such language, including subsequent agreements with
Brunei Darussalam and Indonesia.
To sum up, developing countries negotiating PTAs
with the United States, Canada, Chile, and, perhaps, the
EU can expect to confront demands for inclusion of labor
standards in some form. At this stage, only U.S. negotiators insist on trade sanctions as a potential enforcement
measure—a key concern for developing countries. But
whatever the model followed, and whether the emphasis
is on sanctions or on cooperation and capacity building,
implementation of labor provisions does not seem to be a
high priority in these PTAs.
Implementation and Enforcement of
Labor Rights Provisions in PTAs
To the extent that worker rights have been incorporated
in PTAs, most countries have used a “soft-law” approach.
The language is usually hortatory or, if it is nominally
binding, many agreements explicitly exclude the labor
provisions from sanctions for noncompliance. The U.S.
approach, however, has been quite different. Although
specific commitments and procedures differ from agreement to agreement, every U.S.-negotiated PTA since
NAFTA has incorporated into the main text legally binding provisions protecting worker rights that are subject to
dispute settlement and that include some form of sanction for noncompliance. But despite the striking differences in attention to enforcement issues, implementation
across countries has not been as different as the legal templates imply.
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U.S. negotiators are constrained in how they treat labor
issues in PTAs by the need to obtain congressional
approval. The role of dispute settlement procedures and,
especially, trade sanctions in enforcing labor provisions has
been a key source of disagreement between the United
States and its trading partners, but the partner countries
have little influence over labor language because the
approach is settled in negotiations among various U.S.based constituencies, the two major political parties, and
the executive and legislative branches. Although these
internal political battles have brought about changes in the
language of the labor provisions, depending on the distribution of political power among the various interests,
enforcement of the labor provisions in U.S. PTAs has varied surprisingly little.
Between 1994 and 2008, two U.S. presidents, each from
a different political party, presided over the implementation of PTAs. Both were restrained in their approaches to
enforcement, with neither coming close to invoking sanctions of any sort. The big unknown today is how aggressive
President Obama will be on this issue, given the statements
in his official trade agenda on the crucial role that worker
rights should play in trade policy (USTR 2009), and the
decision on July 30, 2010, to formally request consultations
with Guatemala over alleged violations of the CAFTA–DR
labor chapter.15
On the other side, technical and financial assistance to
partner governments to strengthen their capacity to implement and enforce labor standards has also been neglected.
Other than the agreement between the United States and
CAFTA–DR, there has been no dedicated program of
capacity-building assistance related to the signing and
implementation of PTAs. The U.S. Agency for International Development (USAID) is providing technical and
financial assistance to address labor rights violations in
special export zones in Jordan that export clothing to the

United States. That program, however, was developed in
response to a report on exploitative conditions involving
migrant workers, not as part of a strategy for implementing
the PTA or as a result of systematic monitoring. A key
problem is that the congressional committees that oversee
trade agreements are not the same as those that appropriate funds for capacity building, and close collaboration is
often lacking.
Although the details differ, the dispute settlement process
for labor violations under U.S. PTAs is generally as follows.
The agreements do not provide for a private right of action,
but they do require parties to designate a national contact
point to accept submissions from citizens or groups requesting consultations over potential problems under the agreement. It is then up to the receiving government to decide
whether to request consultations with the other government.
If consultations do not resolve the problem, the government
alleging a violation can request appointment of a dispute
settlement panel to investigate. If the panel agrees that a violation exists, the responding country will have a certain
amount of time to bring its practices into compliance and if
it does not, penalties—either fines or trade sanctions,
depending on when the agreement was negotiated—may be
authorized (see table 20.1).
Thus far, only three of the nine U.S. PTAs in force have
seen any enforcement activity, and most of that has been
under NAFTA. There have been only two other requests for
consultations regarding labor rights violations, involving
Jordan in 2006 and Guatemala in 2008.
In the Guatemala case, first filed in 2008, the U.S.
Department of Labor (U.S. DOL 2009) investigated the
issues raised in the submission from the AFL-CIO trade
union, affirmed that problems existed, and recommended
actions the government of Guatemala could take to
address them. In early 2009, the Department of Labor
opted not to recommend formal consultations under the

Table 20.1. Sanctions Authorized for Labor Violations in U.S. Preferential Trade Agreements
Agreement partners, and year approved

Enforcement mechanisms permitted

Canada, Mexico, 1993

In Canada, fines only; for Mexico and the United States, monetary
assessments that may be collected by suspending tariff
concessions if not paid

Jordan, 2002

“Any appropriate and commensurate measure”—the same as in
other parts of the agreement
Monetary assessments, capped at US$15 million (adjusted for
inflation)

Chile, 2003; Singapore, 2003; Australia, 2004; Morocco, 2004;
Bahrain, 2005; Oman, 2005; CAFTA–DR, 2005; Korea, Rep.,
pending
Peru, 2007; Panama, pending; Colombia, pending
Source: Office of the U.S. Trade Representative, http://www.ustr.gov.
Note: CAFTA–DR, Dominican Republic–Central America Free Trade Agreement.

Compensation, fines, or trade sanctions—the same as for other parts
of the agreement
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PTA but promised to reassess the situation within six
months and “determine whether further action is warranted. . . .”16 The review was extended again when that
deadline passed with little movement. Finally, on July 30,
2010, the U.S. trade representative and the secretary of
labor jointly sent a letter requesting formal consultations
under the trade agreement to their counterparts in
Guatemala, “the first labor case the United States has ever
brought against a trade agreement partner.”17 If those consultations do not resolve U.S. concerns, a dispute settlement panel that might lead to sanctions could be
appointed in coming months.
A recent U.S. General Accountability Office investigation of the implementation of four U.S. PTAs, with Chile,
Jordan, Morocco, and Singapore, concluded that
[free trade agreement] negotiations spurred some labor
reforms in each of the selected partners, according to U.S.
and partner officials, but progress has been uneven and U.S.
engagement minimal. An example cited was Morocco’s
enactment of a long-stalled overhaul of its labor code.
However, partners reported that enforcement of labor laws
continues to be a challenge, and some significant labor
abuses have emerged. In the [free trade agreements] we
examined, [the U.S. Department of] Labor provided minimal oversight and did not use information it had on partner weaknesses to establish remedial plans or work with
partners on improvement. (U.S. GAO 2009, ii)

An escalation in the Guatemala case could send important signals about whether there will be a change in the
aggressiveness with which labor standards are enforced
and effective implementation pursued in U.S. PTAs.
NAFTA and “Enforcement” of Labor Standards
As of mid-2010, 37 submissions had been made under the
NAALC, of which 6 were filed in Canada, 9 in Mexico (all
against the United States and mostly involving complaints
about mistreatment of migrant Mexican workers), and 22
in the United States (all but two against Mexico).18
Roughly two-thirds of the submissions alleged violations
of freedom of association or of the right to organize and
bargain collectively. According to a detailed analysis by
Hufbauer and Schott (2005), only 14 cases resulted in
reports, and 13 of these recommended ministerial consultations. Most of the consultations led to public outreach
seminars, studies or consultants’ reports, or government-togovernment discussions. Most others were rejected for
review (11 cases), and a handful was withdrawn or settled
before the review was completed.19
Hufbauer and Schott (2005, 128) conclude that “the
NAALC has had practically no impact on North American
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labor-market conditions.” Another view, however, is that
the NAALC and activity under it has been helpful in
social mobilization, as “part of larger strategies involving
public education on the issues, media, legislative lobbying and mobilization” across borders (Buchanan and
Chapparo 2008, 33). For example, although problems
remain, pressures on Mexico to improve respect for freedom of association have led to important changes
requiring that secret ballots be used in union-organizing
elections (ibid.).
The submissions made in the United States against
Mexico have generally been of two types. One common
pattern involves complaints by U.S. unions against U.S.
multinational companies with operations in Mexico, alleging violations of the right to organize. The other common
type involves complaints by human rights groups and
worker rights activists against Mexican federal or state governments, alleging a failure to adequately enforce labor
laws, or to provide fair and impartial procedures for the
consideration of labor disputes under Mexican law. In
addition to problems with union rights, these complaints
also often involve occupational safety and health issues and
gender discrimination.
It is difficult to separate out the impact of the NAFTA
dispute settlement process on any improvements that
occurred in these cases because so many other factors that
could have had an effect were operating at the same time.
Perhaps most important, the tradition of single-party control in Mexican politics ended in this period, opening space
for independent unions to more effectively challenge the
traditional corporatist union structure in Mexico. Interestingly, some of the most tangible benefits of implementation of the NAALC accrued not to Mexican workers in
Mexico, but to migrant Mexican workers in the United
States. Several of these cases appear to have resulted in at
least temporary improvements in conditions for the workers directly involved. More broadly, they highlighted the
fact that U.S. federal laws protect the rights of workers,
regardless of their legal status in the United States. One
case in particular, described in box 20.3, contributed to
changing the practices of U.S. agencies with respect to protecting migrant rights in the workplace.
U.S.–Jordan PTA: Capacity Building as Enforcement
In contrast to NAFTA, protection of labor rights in the
U.S.–Jordan agreement was included in the main text
of the agreement, and enforcement was the same as for
all other parts of the agreement. But in order to gain
sufficient political support among labor standards skeptics
in the U.S. Congress, the United States and Jordanian
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Box 20.3. NAFTA as a Tool for Promoting Rights of Mexican Migrants in the United States
In 1998 the Yale Law School Workers Rights Project, along with roughly 20 other nongovernmental organizations concerned with
immigration and worker rights, filed a submission under the labor agreement with Mexico alleging that a 1992 memorandum of
understanding between the U.S. Department of Labor and the U.S. Immigration and Naturalization Service (INS) had led to a failure
to enforce U.S. labor laws with respect to migrant workers. Under the memorandum of understanding, the Labor Department was
expected to inspect employment eligibility verification forms when investigating complaints regarding violations of wage laws and
to report any discrepancies that might indicate the presence of illegal immigrants to the INS.
The petition alleged that this practice had a chilling effect on migrant workers, who would fear being deported if they reported
underpayment of wages in violation of U.S. labor laws. Shortly after the submission was accepted for review, the U.S. agencies
concerned signed a new memorandum of understanding stating that the Labor Department would no longer inspect employment
eligibility forms when investigating complaints under its jurisdiction. This revision, in effect, restored the migrant workers’ rights
under U.S. federal law to be protected from illegal behavior on the part of employers, regardless of the workers’ legal status in the
country. After additional consultations between the U.S. and Mexican ministries of labor, the parties agreed that the U.S. Labor
Department would produce and disseminate materials in Spanish and English explaining the rights of migrant workers.
Source: U.S. Department of Labor website, http://www.dol.gov/ilab/programs/nao/status.htm#iib5; National Immigration Law Center, “Law
Students File Petition under North American Free Trade Agreement (NAFTA) Challenging Collaboration between Department of Labor and INS,”
Immigrants’ Rights Update 21 (8), December 21, 1998.

authorities exchanged letters stating that they did not
anticipate using the dispute resolution mechanism for
labor issues.20
Then, in September 2006, the AFL-CIO filed a complaint with the Office of the U.S. Trade Representative
claiming that Jordan’s labor law was inadequate in several
areas regarding freedom of association and that Jordan
was not adequately enforcing its labor laws. The AFL-CIO
asked that the administration formally request consultations on the matter, as called for under the PTA’s dispute
settlement provisions, but the administration declined to
do so. Instead, the U.S. trade representative turned to the
joint committee created to implement the trade agreement to “address these issues as a matter of priority,” and
the committee, in turn, created a Working Group on
Labor Affairs. The formal dispute settlement procedures
under the PTA were never invoked, but the two governments collaborated with the ILO and the International
Finance Corporation to create a Better Work program to
monitor labor standards in the clothing sector and to beef
up the capacity of Jordan’s Labor Ministry to enforce its
laws (box 20.4).
CAFTA–DR: Capacity Building and
Coalition Building
The agreement signed in August 2004 between the United
States and CAFTA–DR (the five Central American countries of Costa Rica, El Salvador, Guatemala, Honduras,
and Nicaragua, plus the Dominican Republic) was the
most politically controversial PTA since NAFTA. When
finally approved by Congress in 2005, it passed the House

of Representatives by only a slim margin, mainly because
of concerns about the adequacy of labor standards in
the region. In order to build support for the agreement in
the United States, a package of technical and financial
assistance to support capacity building for improved
implementation and enforcement of labor standards in
the region was negotiated. The initial appropriation for
the program was US$57 million for fiscal years 2005–07;
an additional US$15 million was appropriated for fiscal
2008 (U.S. DOL 2009).
In April 2005 the labor ministries from the six partner
countries, with support from the Inter-American Development Bank, issued a white paper, “Building on Progress:
Strengthening Compliance and Enhancing Capacity.” The
ILO, as part of a verification project funded by USAID,
issued a baseline report for assessing implementation of
the white paper recommendations in 2007. In January
2009 the International Affairs Bureau of the U.S. Department of Labor issued its first report to Congress on
progress in implementing the capacity-building provisions
under the labor chapter of the PTA, concluding that results
had been mixed (U.S. DOL 2009). It is difficult to assess the
degree to which working conditions have really changed
because the progress report mainly cites measures of
inputs—budget increases, inspectors hired or trained,
workshops held, and radio advertisements aired. It seems
likely that economic conditions in Central America—
increased competition from China and the rest of Asia after
expiration of the Multifibre Arrangement quotas on textiles and clothing, and a global economic recession—have
had greater, and negative, effects on jobs, wages, and working conditions.
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Box 20.4. Responding to a Sweatshop Scandal through Capacity Building and Monitoring
In early 2006, the National Labor Committee (NLC), a New York-based nongovernmental organization that investigates labor
abuses around the world, released a report alleging serious violations of worker rights in Jordanian garment factories employing
mainly migrant workers from South Asia and China and exporting to the United States. The AFL-CIO, the main U.S. union
federation, took up the case, filing a petition under the U.S. preferential trade agreement (PTA) with Jordan and pointing out a
major gap in Jordanian labor laws, which require workers to be citizens in order to be eligible to join unions.
The Jordanian government responded immediately and, in coordination with the U.S. Agency for International Development
(USAID), ordered an independent investigation, which confirmed many of the NLC’s allegations. The government also took a
number of immediate steps between May 2006 and the end of the year, which included raising the minimum wage, increasing the
Ministry of Labor budget by 80 percent, beefing up inspections and closing some factories, creating a multilingual hotline for
worker complaints, launching a review of its labor laws with the aim of bringing them closer to international standards, and
reaching agreement with the ILO on developing a Decent Work country program.
In February 2008, Jordan, the ILO, and the International Finance Corporation (IFC) launched the Better Work Jordan Project, to
be jointly funded by the Jordanian government and USAID. In addition to independent monitoring and transparent reporting on
factory conditions to encourage improvements in labor standards compliance, the project also has an explicit objective of
improving “enterprise performance in global supply chains in developing countries.” The factory assessments will be entered in a
database that can be made available to buyers or others as desired by participating factories. Public reports will be issued containing
aggregated data on trends and the key issues uncovered, as well as documents naming individual factories and providing indicators
of performance in key areas. It is hoped that the system will be credible enough that international buyers will forgo their own
factory audits, as Wal-Mart and Sears/Kmart have agreed to do, thereby lowering costs for both factory and buyer.
Source: ILO and IFC 2007; Jordan 2008; NLC 2006.

Conclusions
In recent years, there appears to have developed, at least
among a few major rich countries, a degree of convergence
that worker rights should be addressed in trade agreements and that they should be based on the principles in
the 1998 ILO Declaration. Beyond that, four main conclusions emerge from this review of experience with labor
provisions in PTAs.
First, enforceable provisions for labor standards are a
condition for negotiating a PTA with the United States and
are likely to remain so. Moreover, recent experience suggests that developing countries contemplating negotiation
of a PTA with the United States should be prepared to
undertake reforms to bring their laws into broad conformity with the eight ILO conventions associated with the four
core labor standards.
Second, labor provisions in PTAs not involving the
United States or Canada are unusual and are almost always
hortatory, rather than legally binding or enforceable. In the
Canadian case, the provisions are in side agreements, with
a separate dispute settlement process and a focus on cooperation, rather than negative sanctions—although the latter are not always ruled out.
Third, the EU also appears to be joining the trend, if the
model used in its economic partnership agreement with the
Caribbean is replicated in other similar agreements. However, the language on labor, although nominally binding,
includes no sanctions for noncompliance.

Fourth, whatever the details of the language on labor
standards in trade agreements, there has been little attention to implementation in most cases, and therefore little
impact on the developing countries that sign these agreements. Even under U.S. PTAs, which contain the strongest
language on paper, enforcement is rare, and sanctions have
never been applied. Unfortunately, financial and technical
capacity-building assistance to improve labor standard
implementation is also rare.
The experience analyzed here suggests that developingcountry governments need not fear the inclusion of labor
standards in PTAs, although the evolution of the U.S.
trade policy approach bears careful watching. Indeed, governments seeking to strengthen their economies and
societies by, among other things, spreading the benefits of
globalization and growth more broadly, may welcome
rather than resist pressures concerning labor standards.
Moreover, if the issue remains important to the United
States, developing countries should bargain for something
they want—perhaps assistance in creating or strengthening safety nets or other adjustment programs to address
the costs borne by workers or firms negatively affected by
the PTA.
Notes
1. For the text of the declaration, along with the follow-up reports,
see http://www.ilo.org/declaration/(accessed June 17, 2010).
2. This section draws heavily on Elliott and Freeman (2003, ch. 1) and
the references cited therein.
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3. The evidence and analysis are presented in detail in Elliott and
Freeman (2003); Elliott (2004) applies the analysis to the U.S. PTA with
Central America.
4. The declaration applies to all ILO members, whether or not
they have ratified the associated conventions. Thus, all members are
expected to promote those broad principles, but those that have not
ratified a convention, with the exception of Conventions 87 and 98,
dealing with freedom of association and the right to collective bargaining, cannot be challenged for failing to implement all of the detailed
obligations contained in the conventions. Freedom of association is
considered so fundamental that there is a special review and complaints mechanism for those conventions. The other conventions are
Conventions 29 and 105, concerning prohibition of forced labor;
Conventions 138 and 182, calling for the eradication of harmful child
labor; and Conventions 100 and 111, covering nondiscrimination and
equal remuneration in wages.
5. Hafner-Burton (2009) compellingly analyzes the political versus
the moral and other motivations for including human rights provisions in
trade agreements.
6. See, for example, the issues of Inside U.S. Trade for January 19,
2009, on Peru, and April 10, 2009, on Panama. Information on all these
trade agreements, including, in many cases, fact sheets on the labor provisions and on how countries have responded to demands for labor law
reform, can be found on the Office of the U.S. Trade Representative website, http://www.ustr.gov/trade-agreements/free-trade-agreements. See
also Rogowsky and Chyn (2007).
7. In the case of a bilateral dispute between the United States and
Mexico, bilateral tariff concessions can be withdrawn to the extent necessary to collect the value of the fine, but this provision is not regarded as
authorizing trade sanctions. Elliott (2001) analyzes the fine mechanism
and how it might work if implemented.
8. “Clinton, Obama Pledge to Withdraw from NAFTA unless Renegotiated,” Inside U.S. Trade, February 29, 2008.
9. Horn, Mavroidis, and Sapir (2010) examine 14 U.S. and 14 EU
PTAs. Bourgeois, Dawar, and Evenett (2007), in a study for the European
Commission, examine 27 PTAs involving Western Hemisphere, Asian,
and European Free Trade Association (EFTA) countries.
10. The discussion that follows is based on an examination of
agreement texts identified on national government websites; the
WTO database on regional trade agreements, http://rtais.wto.org/UI/
PublicMaintainRTAHome.aspx; and the Organization of American
States database, http://www.sice.oas.org/agreements_e.asp.
11. This discussion draws on the agreement texts and related information posted on the website of the Canadian Department of Foreign
Affairs and International Trade, http://www.international.gc.ca/tradeagreements-accords-commerciaux/index.aspx?lang=eng.
12. See the links to the individual agreements at the Human
Resources and Skills Development Canada website, “International Labour
Affairs,” http://www.hrsdc.gc.ca/eng/labour/labour_globalization/ila/index
.shtml (accessed June 22, 2010).
13. Human Resources and Skills Development Canada website,
“Canada–Colombia Agreement on Labour Cooperation,” http://www
.hrsdc.gc.ca/eng/labour/labour_agreements/ccalc/index.shtml.
14. Human Resources and Skills Development Canada website,
“Overview: The International Trade and Labour Grants and Contribution
Programme,” http://www.hrsdc.gc.ca/eng/lp/ila/Overview.shtml (accessed
June 25, 2010).
15. The letter to Guatemala requesting consultations may be found at
the USTR website, http://www.ustr.gov/trade-agreements/free-tradeagreements/cafta-dr-dominican-republic-central-america-fta/kirk-solis-le.
16. Office of Trade and Labor Affairs, Bureau of International Labor
Affairs, U.S. Department of Labor, Public Report of Review under the
Dominican Republic–Central America–United States Free Trade Agreement, Chapter 16: “Labor,” January 16, 2009.
17. U.S. Trade Representative Ron Kirk, “Remarks on Enforcement at
Allegheny Technologies, Washington, Pennsylvania,” July 30, 2010, http://

www.ustr.gov/about-us/press-office/speeches/transcripts/2010/july/remarksambassador-ron-kirk-enforcement-alleghn.
18. See the website of the U.S. contact point, http://www.dol.gov/
ilab/programs/nao/naalc.htm.
19. An updated list of submissions and their status may be found at
the NAALC website, http://www.naalc.org/userfiles/file/NAALC-PublicCommunications-and-Results-1994-2008.pdf.
20. Bolle (2001, 6); this report also provides a useful summary of the
debate over labor standards in trade agreements as of the early 2000s.
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Human Rights
Susan Ariel Aaronson

Many of the world’s most important trading economies
have introduced human rights language into their preferential trade agreements (PTAs). As a result, more than
70 percent of the world’s governments now participate in
PTAs with human rights requirements. The growing number and scope of these trade agreements reflects a new reality: policy makers understand that economic integration
will not be successful without a stronger focus on improving governance among trade partners. If human rights provisions are designed carefully, they can work both to
improve governance and to empower people to claim their
rights. Yet policy makers, scholars, and activists still know
very little about the effects of including human rights provisions in trade agreements.
As long as men and women have traded, they have wrestled with how to advance human rights while expanding
trade. In some instances, policy makers have used the
incentive of trade expansion; at other times they have used
trade sanctions—the disincentive of lost trade—to punish
officials from other countries that have undermined
human rights. For example, after the United Kingdom and
the United States outlawed the slave trade in 1807, the
United Kingdom signed treaties with Denmark, Portugal,
and Sweden to reinforce its own ban. After the United
States banned goods manufactured by convict labor,
Australia, Canada, and the United Kingdom adopted
similar measures. These efforts stimulated international
cooperation, and in 1919 the signatories of the Treaty of
Versailles formed the International Labour Organization
(ILO) to establish fair and humane rules regarding the
treatment of labor (Bidwell 1939).
The United States and the European Union (EU) were the
first trade entities to include human rights language in trade
agreements. In the 1980s and 1990s, U.S. and EU officials
began to include human rights conditionality clauses in their
preference programs (Charnovitz 2005, 29, n. 103–05). The
1993 North American Free Trade Agreement (NAFTA),

signed by Canada, Mexico, and the United States, was the
first PTA to include explicit human rights provisions.
Trade policy makers agreed to include labor rights in a side
agreement. They also included additional chapters and
language focused on encouraging transparency (access to
information) and public participation. These obligations
went beyond the provisions of the General Agreement on
Tariffs and Trade (GATT) and its successor organization, the
World Trade Organization (WTO); scholars call this WTO+.
Some analysts see these provisions as “legal inflation”
and assert that governments are using trade agreements to
globalize their social policies or regulatory approaches.
They argue that trade agreements are not the right place to
address human rights issues, and they point out that trade
agreements in themselves, even without special provisions,
may have positive human rights spillovers. Whatever the
arguments, the proliferation of human rights provisions
signals the new reality for trade liberalization. Many PTAs
go far beyond commercial policy; they are really governance agreements that contain thousands of pages of
obligations related to topics ranging from corporate governance to environmental policy to human rights. Still,
the association of trade and human rights in PTAs is a relatively new phenomenon. In a sense it is a shotgun wedding; and it is too early to tell whether this marriage will
be effective and enduring. This chapter examines the who,
what, when, where, how, and why of the trade–human
rights linkage and why we should care about it.
Who? The demandeurs for the link include both industrial and developing countries, and at least 131 countries
have accepted such links.1
What? Human rights are rights and freedoms to which
all humans are entitled. Our discussion is limited to only
those human rights set forth in the Universal Declaration
of Human Rights (UDHR).2 This study finds that only
some of the human rights contained in the declaration
have been incorporated into trade agreements.
443
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When? Policy makers first made an explicit link between
human rights and trade in the U.S. generalized system of
preferences (GSP) program in 1984. NAFTA, signed in
1993, was the first preferential trade agreement to include
specific human rights language.
Where? The provisions may be found in the preamble,
in side agreements, or in the body of the agreement.
How? Some countries condition the agreement on the
partner’s changing its laws to meet international standards
(the U.S. approach); others commit governments “not to
reduce” high standards in the interests of attracting investment or trade. Examples of the latter approach are the
agreement between the European Free Trade Association
(EFTA) and the South African Customs Union (SACU),
and the PTA between the United States and Colombia
(Bartels 2009a). The “how” can also relate to whether the
demandeur and the target government adopt monitoring
or enforcement strategies in concert with the agreement;
whether they link the agreement to capacity building
designed to build governance expertise and will; and
whether one signatory can challenge human rights violations of the trade agreement or suspend it.
Why? We discuss below the reasons why nations might
include human rights provisions and why states accept
them.
So what? We also discuss the outcomes of efforts to link
trade and human rights. Some governments have changed
their attitudes and behavior toward particular human
rights. We don’t know if this change in attitudes and behavior toward human rights is temporary or permanent. This
chapter does not cover all the human rights provisions in
all PTAs. The discussion is limited to PTAs with explicit
human rights objectives, language, or policies, no matter
whether the language occurs in the preamble, in the provisions of the agreement, or in a side agreement.3 We also
explore human rights spillovers from provisions related to
access to information (transparency), political participation, and due process, according to which foreign and
domestic producers can comment on policies or regulations affecting trade. Although property rights are important human rights, we do not focus on them except when
trade agreements mention the intersection of property
rights with other important human rights such as access to
medicines (Drahos and Mayne 2002; WHO 2006).
The chapter is organized in three sections. The first section is foundational; it defines human rights, examines the
history of the global trading system and the role of human
rights, and reviews the literature in this area. The second
section describes how and why the United States, the EU,
EFTA, and Canada became the main demandeurs of provisions for human rights governance. Next, we examine

human rights language in PTAs negotiated by emerging
economies. Finally, the third section explores some of the
problems and questions raised by the union of trade and
human rights. I then offer a conclusion about why governments are increasingly wedding trade and human rights
and whether this policy union will thrive.
Definitions and Background
on Human Rights
This section discusses the international law of human
rights and the role of human rights in trade agreements,
including the International Trade Organization (ITO), the
GATT, and the WTO. We then briefly review the findings of
scholars active in human rights and trade issues.
Human Rights Obligations of Trading Nations
States are obligated to act in certain ways in order to protect, respect, and advance human rights. These obligations
are delineated in the Universal Declaration on Human
Rights (UDHR), which was approved by the members of
the United Nations in 1948 and which spells out more than
30 rights that member states are supposed to promote and
protect. But the declaration does not legally bind member
states (Petersmann 2000). To ensure that human rights
would be binding obligations, policy makers developed
two covenants that included all the UDHR rights: the
International Covenant on Civil and Political Rights
(ICCPR), and the International Covenant on Economic,
Social and Cultural Rights (ICESCR).4 The ICCPR enumerates the rights that a state may not take away from its
citizens, such as freedom of speech and freedom of movement. In contrast, the ICESCR generally defines rights
(often, necessities) that a state should provide for its citizens, such as basic education or health care. The signatories
of the ICESCR recognize that governments need expertise
and funds to provide all their citizens with rights such as
access to education, jobs, and health care. But it is difficult
for governments to advance, respect, and realize human
rights; it takes considerable governance expertise, funds,
and will. Accordingly, a government is only obligated to
provide these cultural, economic, and social rights as far as
“it is able.”5
The declaration and the covenants have different standings in international law. The Universal Declaration of
Human Rights is universal in scope; it applies to everyone,
whether or not individual governments have formally
accepted its principles or ratified the covenants. The
covenants, by their nature as multilateral conventions, are
legally binding only on those states that have accepted
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them by ratification or accession. They did not go into
force until 1976, when 35 member states of the United
Nations ratified them. However, many nations have not
ratified both covenants.6 In addition, the Universal Declaration does not include all the human rights found in
national constitutions, nor does it include many new
human rights, such as the right to a healthy environment.
Since these newer rights are not embodied in the
covenants, they are, thus far, not binding on states, and so
they are not discussed in this chapter.
Of the 38 human rights set forth in the UDHR, some
rights are not affected by or are not relevant to trade, but
others, such as labor rights, have been explicitly mentioned
in trade agreements (see table 21.1). Table 21.2 summarizes
some of the human rights embedded in trade agreements,
as of 2010. Some human rights provisions are in the preamble; others are in the body; and still others are expressed
in side agreements. Some provisions are binding on the signatories of the agreement, and others are rhetorical.
Under international law, states are supposed to do
everything in their power to respect, promote, and fulfill
human rights. But advancing human rights is not easy. As
noted above, many states are unable to meet all of their
“international” human rights responsibilities. Moreover,
few officials win or maintain office on the basis of their
efforts to promote the human rights of noncitizens.
However, many people are not comfortable knowing
that other human beings lack basic rights in other countries, or live in countries where government officials
undermine human rights. These individuals may demand
that policy makers take action to protect human rights in
other countries. Trade policy is not the only or the best
means of extending such protection, but policy makers
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have few options short of force for changing the behavior
of leaders of other countries. Market access can be an
important instrument of leverage because it can affect the
economic and political health of targeted countries. Furthermore, in recent years policy makers have come to
understand that failure to protect human rights (such as
labor rights) can affect market access conditions for their
own producers.7
Although policy makers may respond to public pressure
to use trade to advance human rights, most policy makers
do not make human rights a top priority for trade policy
making. In most countries, policy makers develop trade
policies as though they were strictly commercial instruments. They weigh the interests of their producers and
consumers, and although they may consider national security or political concerns, they rarely introduce the interests
of the global community into such deliberations. Although
policy makers are well aware of the human rights consequences of some of their trade decisions, they have few
incentives to ensure that trade policies advance the human
rights outlined under the UDHR. Moreover, trade policy
makers are generally not charged with ensuring that trade
policies or trade flows do not undermine specific human
rights at home or abroad. In trade negotiations, governments are charged with pursuing national commercial
interests, not global interests (Commission on Human
Rights 2004; 3D 2005; Aaronson and Zimmerman 2007).
ITO, GATT, and WTO Provisions on Human Rights
During World War II, the postwar planners devised several
international institutions to govern the global economy.
They envisioned an International Trade Organization (ITO)

Table 21.1. Examples of Human Rights Embedded in PTAs: Demandeurs and Position of Provisions in Agreement

Labor rights

Democratic
rights

Canada
Mercosur
Preamble and
Linked
side agreement
protocol
Chile
Side agreement
Mercosur
Body
United States
Body
New Zealand

Access to
affordable
medicines

Right to
cultural
participation

Freedom of
movement

Costa Rica

Canada

EFTA/EEA
Body

United States
Side letters

New Zealand

CARICOM
Body

Indigenous
minority
rights

Political
participation and
due process

Canada
Preamble and
side agreements
New Zealand

Canada
Body and side
agreements

Australia

United States
Body

Privacy
Canada
Body
EU
Body

Source: Susan Ariel Aaronson.
Note: CARICOM, Caribbean Community; EEA, European Economic Area; EFTA, European Free Trade Association; EU, European Union; Mercosur, Southern
Cone Common Market (Mercado Común del Sur); PTA, preferential trade agreement.
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Table 21.2. The Universal Declaration on Human Rights and Its Two Covenants
International Covenant on Civil
and Political Rights
Right to life (Art. 3)
Right to liberty (Art. 3)
Right to security (Art. 3)

Right to the abolition of slavery and slave trade (Art. 4)
Right to the prevention of torture or cruel, inhuman,
or degrading treatment or punishment (Art. 5)
Right to recognition before the law (Art. 6)
Right to equality before the law and to equal
protection of the law (Art. 7)
Right to effective judicial remedy (Art. 8)

Right to the prevention of arbitrary arrest, detention,
or exile (Art. 9)
Right to fair and public hearing by a neutral tribunal (Art. 10)
Right to presumption of innocence (Art. 11.1)
Right to nonretroactive penal code (Art. 11.2)
Right to privacy (Art. 12)
Right to freedom of movement and residence in
the country (Art. 13.1)
Right to leave the country and return (Art. 13.2)
Right to seek and enjoy asylum from prosecution (Art. 14)
Right to a nationality (Art. 15)
Right to freedom of thought, conscience, and religion (Art. 18)
Right to freedom of opinion and expression (Art. 19)
Right to freedom of peaceful assembly and association (Art. 20)
Right to governmental participation, directly or through
freely chosen representatives (Art. 21.1)
Right of equal access to public services (Art. 21.2)
Right to periodic and fair elections (Art. 21.3)

International Covenant on Economic, Social
and Cultural Rights
Right to marriage and found a family (Art. 16)
Right to social security (Art. 22)
Right to work, free choice of employment, just and favorable
conditions of work, and protection against unemployment
(Art. 23.1)
Right to equal pay for equal work (Art. 23.2)
Right to just and favorable remuneration (Art. 23.3)
Right to form and join a trade union (Art. 23.4)
Right to rest and leisure, including reasonable limitation of
working hours and periodic holidays with pay (Art. 24)
Right to a sustainable standard of living (including food, clothing,
housing, medical care, and necessary social services); right to
security in the event of unemployment, sickness, disability,
widowhood, old age, or other lack of livelihood in
circumstances beyond his control (Art. 25.1)
Right to special care and assistance for motherhood and
childhood (Art. 25.2)
Right to education (Art. 26)
Right to cultural participation (Art. 27.1)
Right to the protection of intellectual property (Art. 27.2)

Source: Prepared by Philip Van der Celen; in Aaronson and Zimmerman 2007.
Note: Italics indicate that the right is included in one or more preferential trade agreements (PTAs).

to reduce barriers to trade. The draft treaty for the ITO was
the first trade agreement to include explicit human rights
language (related to labor rights). The ITO was designed to
ensure that signatories to the agreement did not “export
their unemployment” and thereby undermine the ability of
workers to provide for their families. In addition, the draft
ITO allowed signatories to breach its rules through an
“exception” for domestic policies “necessary to protect
public morals” or to protect human or plant life and
health. (It also included a national security exception.) But
the ITO was abandoned after the U.S. Congress failed to
vote on implementing legislation (Wilcox 1949; Diebold
1952; Charnovitz 1987).
The end of the ITO was not the death knell of efforts to
link trade and human rights. In 1995 the members of the

GATT agreed to join a new international organization, the
World Trade Organization (WTO). The WTO contains
the GATT agreement, and it has a stronger system of dispute settlement. GATT and WTO signatories must adhere
to two key principles to reduce trade distortions: the most
favored nation principle and the national treatment principle. The most favored nation principle (MFN) requires
that the best trading conditions extended to one member
by a nation must be extended automatically to every other
nation. The national treatment principle provides that
once a product is imported, the importing state may not
subject that product to regulations less favorable than
those that apply to like products produced domestically.
The WTO does not explicitly prohibit countries from protecting human rights at home or abroad, but its rules do
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constrain the behavior of governments in providing that
when member states seek to promote human rights, at
home or abroad, they must not unnecessarily or unduly
distort trade. It is hard to use trade to promote human
rights when nations can’t use trade to distinguish among
those nations that may undermine the human rights of
their citizens and those that strive to advance these rights.
The GATT and the WTO do not directly address how
governments relate to their own citizens, and they say very
little about human rights.8 But human rights are seeping
into the workings of the WTO (Aaronson 2007). Some
WTO members have used the GATT/WTO exceptions to
advance human rights abroad or to protect human rights
at home. Under Article XX, nations can restrict trade when
necessary to “protect human, animal, or plant life or
health” or to conserve exhaustible natural resources. This
article also states that governments may restrict imports
relating to the products of prison labor. Although it does
not refer explicitly to human rights, the public morals
clause of Article XX is widely seen as allowing WTO members to put in place trade bans in the interest of promoting
human rights (WTO 2001; Howse 2002; Charnovitz 2005).
Brazil used the Article XX exception to ban imports of
retreaded tires, which could not easily be disposed of.
The national security exception, Article XXI, states that
WTO rules should not prevent nations from protecting
their own security. Members are not permitted to take
trade action to protect another member’s security or to
protect the citizens of another member. If, however, the
United Nations Security Council authorizes trade sanctions, WTO rules allow countries to use such measures to
promote human rights, as when sanctions were instituted
against South Africa’s apartheid regime in the 1980s
(Aaronson and Zimmerman 2007, 19).
Members of the GATT/WTO can use other avenues to
protect human rights at home and within other member
states (table 21.3). In recent years, member states have used
temporary waivers of GATT rules to promote human
rights. For example, after the UN called for a ban in trade
in conflict diamonds, WTO member states agreed to temporarily waive WTO rules to allow trade in only those
diamonds certified by the Kimberley process to be free of
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conflict (Aaronson and Zimmerman 2007, 43). In addition, some members bring up human rights during accessions, when new members are asked to make their trade
and other public policies transparent, accountable, and
responsive. They have also discussed human rights issues at
trade policy reviews, when member states review the trade
and governance performance of other member states.
Finally, members have discussed some human rights issues
during recent trade negotiations: examples include food
security, intellectual property rights (IPRs), and public
health (Aaronson 2007).
Although the GATT/WTO contains no explicit human
rights provisions, it does refer to human rights implicitly.
Some of these provisions relate to economic rights such as
the right to property, and others, to democratic and political rights. For example, under GATT/WTO rules, member
states give economic actors “an entitlement to substantive
rights in domestic law including the right to seek relief; the
right to submit comments to a national agency or the right
to appeal adjudicatory rulings” (Charnovitz 2001). Member states must also ensure that “Members and other persons affected, or likely to be affected, by governmental
measures imposing restraints, requirements and other burdens, should have a reasonable opportunity to acquire
authentic information about such measures and accordingly to protect and adjust their activities or alternatively to
seek modification of such measures.”9 These can be termed
due process, information, and political participation rights
(Powell 2005); see box 21.1.10
A Brief Review of the Literature on Trade
and Human Rights
In recent years, scholars from many disciplines have examined the relationship between trade and human rights.
Many economists argue that human rights is not a trade
issue, but trade can have positive human rights spillovers.
As trade expands, individuals exchange ideas, technologies,
processes, and cultural norms and goods. With more
trade, people in countries with fewer rights and freedoms
become aware of conditions elsewhere, and with such
knowledge, they may demand greater rights. Isolated

Table 21.3. Examples of Avenues and Actions at the WTO Related to Human Rights, 2005–10
Avenue
Accessions
Trade policy reviews
Disputes
Negotiations
Source: Susan Ariel Aaronson.

Human right affected
Labor rights, access to information, due process (Vietnam, Saudi Arabia, Cambodia)
Members discussed labor rights, women’s rights, access to medicines
Right to health (Brazil tires)
Access to safe, affordable food
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Box 21.1. Transparency, Due Process, and Democracy Spillovers from the WTO
From 1948 to 1964, contracting parties to the General Agreement on Tariffs and Trade (GATT) were required to promptly publish
laws, regulations, and judicial decisions affecting imports and exports (GATT Article X). In this way, exporting interests could learn
about legal developments affecting trade and respond to them. GATT contracting parties gradually strengthened these notification
requirements, and members were required to administer trade-related laws, regulations, rulings, and agreements in a uniform,
impartial, and reasonable manner. Today, the World Trade Organization (WTO) has strong rules for transparency and due process.
It requires governments to make their trade laws and regulations transparent and public and to allow citizens to comment on and
challenge these laws and regulations. However, neither the GATT nor the WTO requires that members involve their publics in trade
policy making. Moreover, many countries do not have a free press, adequate funds, informational infrastructure, or the political will
to effectively involve their citizenry in public policy making.
The GATT/WTO may also have some unintended human rights spillovers. Member states must provide the same rules and
privileges to domestic and foreign actors. These provisions may prod policymakers to provide access to information and enforce
rights to public comment in countries where governance is not transparent and participatory. In repressive states, WTO rules may
empower domestic market actors (consumers and taxpayers, as well as producers) who may not have been able to use existing
domestic remedies to obtain information, influence policies, or challenge their leaders (Aaronson and Abouharb forthcoming). In
WTO countries without a strong democratic tradition, member states may make these changes because they want to signal
investors that they can be trusted to enforce property rights, uphold the rule of law, and act in an evenhanded, impartial manner
(Dobbin, Simmons, and Garrett 2007; Büthe and Milner 2008; Mansfield and Pevehouse 2008, 273).

societies, by contrast, may be more prone to human rights
abuses (van Hees 2004). Thus, many of these economists
conclude that policy makers need not include human
rights provisions in trade agreements (Bhagwati 1996, 1;
Sykes 2003, 2–4). Other analysts disagree; they believe that
human rights are trade issues, and they cite history and the
increasing number of human rights provisions in PTAs as
evidence for their perspective. Some legal scholars have
proposed ways of finding common ground between WTO
trade law and international human rights law (Charnovitz
1994; Dunoff 1999; Garcia 1999; Mehra 1999; Petersmann
2001). Some believe that the best strategy is to enhance the
international human rights system and make it more like
the WTO, with stronger dispute settlement and enforcement mechanisms. Others believe that the WTO should
have explicit human rights provisions (Lim 2001). Some
academics have used case studies to discuss the relationship
between trade agreements and specific human rights, such
as the right to food (Cottier, Pauwelyn, and Bürgi 2005).
Others have suggested bridging mechanisms to ensure better dialogue and coordination between trade and human
rights officials (Petersmann 2002). Finally, some scholars
have examined how the WTO’s dispute settlement system
might address a trade dispute involving human rights (Bal
2001; Marceau 2001). However, as policy makers began to
refocus their trade liberalization efforts on new PTAs, the
debate over how best to reach trade and human rights goals
has moved to examining the record of these PTAs.
Most of the scholars who have examined human rights
provisions focus on labor and environmental language—
what some call “trade and” provisions. Dawar (2008) finds
that labor and environmental provisions “constitute an
unnecessary, inefficient and inappropriate use of a trade

agreement.” Bourgeois, Dawar, and Evenett (2007) argue
that the current approach to mainstreaming labor rights in
PTAs is ineffective because the provisions commit parties to
enforce domestic labor law only. Horn, Mavroidis, and Sapir
(2010) conclude that U.S. and EU environmental and labor
standards in PTAs are groundbreaking “means for the two
hubs to export their own regulatory approaches to their PTA
partners.” In short, some scholars see the link as ineffective;
others as a means of exporting governance. But these scholars did not examine the panoply of trade–human rights
links; they have focused only on labor rights
Scholars who have examined human rights provisions
in PTAs agree that these provisions are intended to improve
governance and advance human rights. Petersmann
(2006), a legal scholar, has argued that governments use
their PTAs to achieve extraterritorial political reform. As
evidence, he cites the growing number of governments that
explicitly refer to human rights as an objective or as a fundamental principle of economic integration. Damro
(2006) argues that governments include extensive human
rights and rule of law provisions in their PTAs because they
recognize they must develop coordinated policies in order
to address regional threats to security, such as environmental damage, illegal migration, drug smuggling, and international terrorism.
In a number of studies, Bartels examines how governments incorporate human rights into their trade agreements (Bartels 2005b, 2008, 2009a, 2009b, and, for an
analysis of the objectives of the agreements, Bartels 2005a).
He concludes that provisions linking trade and human
rights are useful because they set up mechanisms for dialogue, allow civil society in multiple countries to monitor
compliance with international norms, and make human
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rights part of the trade relationship. Hafner-Burton
(2009, 22) compares EU and U.S. approaches toward linking human rights and trade in their GSP and free trade
agreements. She notes that although policy makers may be
motivated by “protectionist intent,” the agreements appear
to be having a positive impact on the realization of human
rights in many countries. Aaronson and Zimmerman (2007,
207) compare how the United States, the EU, South Africa,
and Brazil make trade policy and find that governments are
increasing the scope of human rights, as well as the number
of agreements with human rights provisions. They conclude that if people are the “wealth of nations,” policy
makers that weigh human rights as they make trade policy
are more likely to ensure that their citizens thrive at the
intersection of trade and human rights.
Few scholars have examined the PTA–human rights nexus
empirically. Hafner-Burton (2009, 160–64) focuses on physical integrity rights such as freedom from arbitrary imprisonment and finds that about 82 percent of the countries that
have a PTA with the EU improve their human rights protection, as against 75 percent for countries without a trade
agreement. However, she relies on personal integrity rights
(for example, freedom from arbitrary imprisonment) to
make a generic case about human rights, which is not fully
convincing. PTAs may have different effects on different
human rights. Finally, some scholars have examined whether
PTAs serve as an anchor or lock-in mechanism for domestic
reforms, including laws advancing human rights. U.S. International Trade Commission (USITC) economist Michael
Ferrantino (2006) examined negotiations on PTAs with the
United States. He argues that these agreements may improve
governance but warns that it is difficult to ascertain whether a
particular reform is stimulated by negotiations or by the
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domestic reform process. Clearly, to better understand the
impact of the PTAs, we need both more empirical work and
country-specific case studies.
Case Studies: PTAs and Human Rights
This section examines how Canada, the EU, EFTA, and the
United States incorporate human rights provision into
their PTAs: table 21.4 summarizes their approaches.11
Table 21.5 examines these provisions according to specific
human rights and shows that industrialized countries are
not the only countries to link human rights and trade in
PTAs. We begin our analysis with Canada, which has
become an enthusiastic negotiator of PTAs.
Canada
Canada is a trade-dependent nation; trade represents
more than 70 percent of its gross domestic product
(GDP). In recent years the Canadian government has
embraced PTAs, on the grounds that this strategy will
ensure trade-related economic growth and international
competitiveness.12 Canadian policy makers assert that
these agreements can help Canada foster a commitment
to human rights, freedom, democracy, and the rule of
law.13 In Canada the executive branch makes trade policy,
which is then approved by the parliament. Although
there is no explicit mandate regarding the relationship
between trade and human rights, the Canadian government has included several types of human rights in its
recent trade agreements: labor rights, cultural rights,
indigenous rights, and rights to political participation
and due process.14

Table 21.4. Human Rights in Preferential Trade Agreements: Comparing EFTA, the EU, the United States, and Canada
EFTA
Strategy

Universal human rights

Which rights?

How enforced?

No enforcement

EU

United States

Canada

Universal human rights
and specific rights
Labor rights, transparency,
due process, political
participation, and
privacy rights

Specific human rights

Specific human rights

Transparency, due process,
political participation,
access to affordable
medicines, and labor rights

Human rights violations lead
to dialogue and possible
suspension, depending on
nature of violation.

In newest agreements, labor
rights can be disputed under
a dispute settlement body
affiliated with the agreement;
process begins with bilateral
dialogue to resolve issues
First challenge: Guatemala

Transparency, due
process, political
participation, labor
rights, privacy rights,
cultural and indigenous
rights
Only labor rights
(monetary penalties);
use dialogue first

Any challenge?
Source: Susan Ariel Aaronson.
Note: EFTA, European Free Trade Agreement; EU, European Union.
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Table 21.5. Examples of Human Rights Embedded in Preferential Trade Agreements

Labor rights
Canada
Chile
Mercosur
United States
New Zealand

Democratic
rights
Mercosur

Access to
affordable
medicines

Right to cultural
participation

Costa Rica
United States

Canada
New Zealand

Freedom of
movement
EFTA
EEA
CARICOM

Indigenous
rights

Political
participation

Privacy

Canada
New Zealand
Australia

Canada
United States

Canada
EU

Source: Susan Ariel Aaronson.
Note: CARICOM, Caribbean Community; EEA, European Economic Area; EFTA, European Free Trade Agreement; EU, European Union; Mercosur, Southern
Cone Common Market (Mercado Común del Sur).

As of March 2011, Canada has negotiated eight PTAs:
the Canadian–U.S. Free Trade Agreement (CUSFTA, now
part of NAFTA), and agreements with Peru, EFTA, Costa
Rica, Chile, Israel, Jordan, Panama, and Colombia, of
which seven are in force. The Canadian government is
soliciting public comment on negotiations with about
12 other countries or trading entities. It is engaged in active
negotiations with many of these countries or entities.15
Canadian officials clearly see these trade agreements as
governance agreements, although they do not call them
that. The government asserts that “Canadians recognize
that their interests are best served by a stable, rules-based
international system. Countries which respect the rule of
law tend to respect the rights of their citizens, [and] are
more likely to benefit from development.”16 The Department of Foreign Affairs and International Trade (DFAIT)
also notes that “The UN Charter and customary international law impose on all countries the responsibility to promote and protect human rights. This is not merely a question of values but a mutual obligation of all members of
the international community.”17
Overview of Canada’s human rights–trade strategy.
Canada’s approach toward embedding human rights is
both broad and specific. The preambles of recent agreements with EFTA, Jordan, Peru, and Colombia refer to
human rights objectives, citing the UDHR, labor rights,
cultural participation, and protection of human rights and
freedoms.18 These agreements include chapters with language on labor rights, transparency, and the environment.
The agreements also contain a chapter on exceptions (akin
to those in the WTO) and a provision safeguarding the
right to regulate and to maintain high standards. The
exceptions chapter notes that nothing in the agreement is
to apply to cultural sectors and mentions the need to be
supportive of trade waivers.19
Labor rights. Because of the division of powers in the
areas of environmental and labor regulation under the
Canadian constitution, Canadian policy makers believe that

labor and environmental provisions cannot be included in
the body of a trade agreement but must be in side agreements, termed labor cooperation agreements.20 According
to Human Development and Skills Resources Canada,
which negotiates and monitors labor rights internationally,
Canada has ratified six labor cooperation agreements in its
PTAs with Chile, Costa Rica, Colombia, Jordan. Peru, and
NAFTA. (Interestingly, Canada has also negotiated memoranda of understanding on labor cooperation outside its
PTAs.)21 The labor side agreements state that signatories
must ensure that their labor laws comply with ILO standards and must establish offices to evaluate complaints
related to labor rights. In this way, the side agreements are
clearly governance agreements, since they attempt to build
labor rights governance capacity.
The recent agreements also include a nonderogation
clause stating that neither party shall waive or otherwise
derogate from, or offer to waive or otherwise derogate
from, its labor laws in order to encourage trade or investment (Article 2). Both parties commit not only to core
standards but also to acceptable occupational health and
safety protection and acceptable minimum employment
standards. They also agree to provide migrant workers with
the same legal protections as nationals with respect to
working conditions.
These provisions go beyond ILO core labor standards
because they also focus on both the demand (public) and
supply (policy maker) sides of good labor governance. Signatories are required to educate and involve their publics
regarding their rights under labor law. Article 4 articulates
a right to private action: “Each party shall ensure that a
person with a legally-recognized interest . . . has appropriate
access . . . to administrative or tribunal proceedings . . .”22
Article 5 contains procedural guarantees designed to ensure
that proceedings “are fair, equitable, and transparent and
respect due process of law.” Canadian policy makers seem
to agree that by educating foreign workers as to their rights,
these workers are more likely to use these rights.
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Due process provisions. Canada has expanded on the
WTO’s due process provisions for trade-related policy
making. Chapter 19 (transparency) in recent Canadian
PTAs requires each party to “ensure that in its administrative proceedings . . . persons of the other Party that are
directly affected by a proceeding are provided reasonable
notice . . . and reasonable opportunity to present facts and
arguments in support of their positions.”23 The environmental side agreement also contains due process requirements.24 Here again, Canada uses human rights language
to prod its PTA partners to make trade-related policies in a
transparent and accountable manner.
Political participation provisions. The Canadian government has incorporated several references to political
participation into its recent trade agreements. This language is included in Chapter 19 on transparency, as well as
in the labor and environmental side agreements. The transparency chapter obligates signatories to include regulations
guaranteeing public participation, public comment, and
the ability to challenge relevant regulations. The environmental chapter commits the parties “to promote public
awareness of environmental laws and policies by ensuring
that information regarding environmental laws and policies, as well as compliance and enforcement is available to
the public.” These provisions also commit the countries to
ensure that the public is able to participate in environmental assessment procedures. In addition, they include a provision allowing any person residing in or established in the
territory of either country to submit a written question to
either country obliging the country to make the questions
and responses available to the public. Although the language is binding, it is also relatively weak: the signatories
are asked to strive to cooperate in these areas, endeavor to
engage the public, or as the Colombia labor side agreement
says, “encourage[e] education of the public regarding its
labor laws” (emphasis added).
Cultural reservations and exemptions. Canada includes
provisions in all its PTAs to ensure that these trade agreements do not affect Canada’s ability to maintain the cultural
heritage of the Canadian people or to determine Canadian
cultural policies. These provisions are contained in the
agreements’ chapters on exceptions. The agreements define
Canada’s cultural industries as persons engaged in the publication, distribution, or sale of books, magazines, periodicals, newspapers, music, films and videos, and so on.25
Indigenous rights. The Canada–Colombia (as well as
Canada–Peru) side agreement on the environment states,
“The Parties also reiterate their commitment, as established
by the Convention on Biological Diversity, to respect, preserve and maintain traditional knowledge, innovations and
practices of indigenous and local communities that con-
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tribute to the conservation and sustainable use of biological
diversity, subject to national legislation.”26 Because the provision is aspirational, nonbinding, and not disputable, some
Canadian nongovernmental organizations (NGOs) see it as
inadequate.
Response of Canadian NGOs to these human rights provisions. Canadian NGOs working on development, human
rights, and labor rights remain critical of the country’s
approach. They demanded that Canada perform human
rights impact assessments before it initials trade agreements with countries, such as Colombia, where the rule of
law is inadequate.27 They argue that such assessments must
be conducted by international human rights bodies rather
than by the two governments (CCIC 2009). This debate has
influenced Canada’s parliament, which seems increasingly
interested in the relationship between trade agreement
provisions and human rights and in whether Canada’s
approach to dealing with these rights is effective.28 In
2010 Canada and Colombia agreed to perform yearly
human rights impact assessments of their PTA.29 Canada
became the first nation to require such assessments with
future trade agreements. However, as of March 2011,
Canada has yet to do such a human rights impact assessment
or to provide the public with information as to how it will
evaluate human rights at home and abroad.
Canada’s PTAs and human rights: A summary. The
Canadian government has incorporated a wide range of
human rights into its PTAs. Canada sees its human rights
and trade work as complementary. Its approach is both
hortatory and pragmatic, making use of language that sets
forth explicit obligations and delineates objectives that the
signatories will strive or endeavor to meet.
Some of this language, such as obligations focused on
transparency and political participation, reflects longstanding Canadian norms on how to govern. Some of the
provisions are designed to encourage some of Canada’s
trade partners to comply with international human rights
norms such as labor rights. But Canadian policy makers
recognize that it is not sufficient for outsiders to demand
good governance. The public, both in Canada and in
Canada’s trade partners, must be informed about and
involved in the development of rules if these rules are to be
perceived as evenhanded and effective. Yet the Canadian
public has not been very supportive of Canada’s approach.
Many Canadian NGOs see Canada’s PTAs as opaque,
ineffective at improving governance, and undemocratic
(CCIC 2009).
Canada does not require all of its trade partners to
adopt these human rights obligations. For example, it has
not embedded many of these provisions in its PTA with
EFTA, but, as the next section shows, neither EFTA nor
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Canada “requires” such obligations in its PTAs. It will be
interesting to see how Canada negotiates with the EU on
labor and other human rights in preparation for a transatlantic free trade agreement. Negotiators working on scoping documents for these negotiations agreed that “it would
be appropriate to address sustainable development issues
through provisions on the environment and labor rights,
including the core labor standards embodied in the 1998
ILO Declaration . . . Such provisions could include, inter
alia: the right to regulate while aiming for high levels of
protection; effective enforcement of environment and
labor laws; a commitment to refrain from waiving such
laws in a manner that affects trade or investment; a framework for cooperation; public involvement; and mechanisms to monitor and address disputes.”30
European Free Trade Association (EFTA)
EFTA began in 1960 as a framework for liberalizing trade
and promoting economic cooperation among several
European nations. At that time, some EFTA member states
were unwilling or unable (for reasons of sovereignty or
neutrality) to join the EU. The membership of EFTA has
changed over time; Austria, Denmark, Finland, Portugal,
Sweden, and the United Kingdom left to join the EU. Iceland, Liechtenstein, Norway, and Switzerland are the members of EFTA as of March 2011.
In recent years, EFTA has become an active PTA negotiator. EFTA has 22 free trade agreements, covering
31 countries.31 It is now negotiating with Algeria; Bosnia
and Herzegovina; Hong Kong SAR, China; India;
Indonesia; Montenegro; the Russian Federation, Belarus,
and Kazakhstan; and Thailand. EFTA’s PTAs do not
include explicit human rights provisions, although trade
policy makers have included references to human rights in
both the preamble and the investment chapters of several
agreements (Bartels 2009a). The preamble typically mentions the desire to create new employment opportunities,
improve working conditions and living standards, and
promote sustainable development, and it reaffirms the
parties’ “commitment to the principles and objectives set
out in the UN Charter and Universal Declaration.” But the
agreements do not aim to improve human rights or strive
toward sustainable development; they do not go beyond
WTO exceptions regarding public morals, public health,
and trade in goods made with prison labor.32 For FTAs
with African states, EFTA includes language in its investment chapter noting that “the parties recognize that it is
inappropriate to encourage investment by relaxing health,
safety, or environmental standards.”33 The agreements also
note that the EFTA states are to provide technical assistance

to implement the objectives of the agreement and support
partner countries’ efforts to achieve sustainable economic
and social development.34 Some recent PTAs, such as those
with Canada, Colombia, and the Gulf Cooperation Council (GCC), refer to ILO principles, but contracting parties
have no obligations in the agreement regarding the ILO.
Since late 2008, EFTA has been exploring whether to
include environmental and labor and social standards in its
PTAs. The Committee of Members of Parliament of the
EFTA countries has commissioned a study on environmental policies and labor standards in PTAs but is not looking
at human rights per se as an issue to be included in trade
agreements.35 Regarding the addition of labor and environmental provisions, the study notes that although a
growing number of nations have such provisions, they may
“breach” the regulatory framework of any of the parties to
a PTA. The authors stress that much of the evidence
regarding the quality of these provisions is qualitative
rather than quantitative, and they conclude that it is difficult to assess the effectiveness of their inclusion.36 EFTA
has set up working groups to examine whether or how to
embed such provisions, but as of the time of writing
(March 2011), they had not reached a decision. Thus, EFTA
does not seem to be enthusiastic or to see an urgency about
including further provisions in its PTAs.
Human rights in the EEA treaty. Although EFTA has not
played a leading role in linking trade and human rights,
the European Economic Area (EEA) treaty—EFTA’s main
agreement with the EU—does use the language of
human rights. This agreement, however, is much more
than a trade agreement. It is designed to ensure “four
freedoms”—free movement of goods, services, persons,
and capital—throughout the 30 EEA states. The agreement guarantees equal rights and obligations within the
internal market for citizens and economic operators in
the EEA. The provisions on social security are meant to
coordinate the respective national systems of the EEA states
and thus to ensure social protection in case of, among
other contingencies, sickness, maternity, invalidity, death,
or unemployment. EFTA also has language to safeguard the
pension rights of persons who exercise their fundamental
right to move and reside freely within the EEA.
The preamble of the EEA agreement discusses “the contribution that a European Economic Area will bring to the
construction of a Europe based on peace, democracy and
human rights.” The preamble also notes the importance of
“equal treatment of men and women” and cites the signatories’ desire “to ensure economic and social progress and
to promote conditions for full employment, an improved
standard of living and improved working conditions.”37
Part III, Article 28, of the agreement refers to free movement

Human Rights

of persons. It seeks to secure freedom of movement for
workers through “the abolition of any discrimination
based on nationality between [European Community]
member states and EFTA states.”38 Taken in sum, the EEA
agreement is very much a human rights document.
EFTA’s PTAs and human rights: A summary. Although
EFTA includes some human rights language in its PTAs, it
is just beginning to examine whether it should go further,
by making human rights provisions actionable and/or disputable. EFTA policy makers might seek inspiration in
their most important agreement, the treaty that set up the
EEA. We can best understand this trade agreement as a
governance agreement that harmonizes a wide range of
laws and regulations that could distort trade but does so in
ways that enhance human rights.
European Union (EU)
The EU is the behemoth of world trade; it is the world’s
largest trade bloc.39 It is also the most enthusiastic proponent of the inclusion of human rights provisions in
PTAs. With nearly 500 million citizens, the EU possesses
approximately a quarter of the world’s economic wealth.
Given its size and political influence, its policies move
markets.
The EU is an active participant in and negotiator of
bilateral and regional PTAs. Since 1995, the European
Commission Directorate General for Trade, which makes
trade policy for the members of the EU, has included social
and labor clauses in all its free trade agreements.40 EU policy makers have incorporated social and labor clauses into
more than 50 trade agreements involving more than
120 countries. The EU includes human rights in many of
its agreements with other countries, including its partnership and cooperation agreements41 and its generalized
system of preferences (GSP) program with developing
countries. However, in this chapter we focus only on the
economic partnership agreements, such as that with the
Caribbean Forum of African, Caribbean, and Pacific (ACP)
States (CARIFORUM) and recent free trade agreements.
The EU and its member states have a long history of
using trade agreements to promote human rights. In 1992
the European Commission included “an essential elements
clause” in trade agreements with developing countries. The
clause states that respect for human rights is an essential
element of the agreement. The signatories to such agreements agree that either party may suspend the agreement
without notice if these “essential elements” are violated. In
1995 the EU decided to include the human rights clause
in all future international trade agreements, whether with
developing or with industrial countries (Bartels 2005a).42
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This human rights clause is given operative effect through
a “nonexecution” clause stating that a failure to fulfill an
obligation under the agreement, including human rights
obligations, entitles the other party to take appropriate
measures, subject to a consultative procedure (Bartels 2009a).
As of October 2009, the EU also included human rights
clauses in nine regional trade agreements (association
agreements), with Algeria, the Arab Republic of Egypt,
Israel, Jordan, Lebanon, Morocco, the Palestinian Authority, the Syrian Arab Republic, and Tunisia. Similar human
rights clauses were also incorporated into stabilization and
accession trade agreements with Croatia and the former
Yugoslav Republic of Macedonia; in pending agreements
with Albania, Bosnia and Herzegovina, and Montenegro;
and in regional trade agreements with Chile, Mexico, and
South Africa.43 The EU is currently negotiating a PTA with
Canada. As noted above, it will be interesting to see how
the two reconcile their unique human rights and trade
strategies.
Economic partnership agreements (EPAs). The nations of
the EU have long-standing trade relationships with their
former colonies. Not surprisingly, the EU is determined to
maintain these relationships, but also to use them to foster
development and economic growth and to improve governance. In 1975, the members of the EU and their 79 former
colonies signed a treaty, the Lomé Convention, which set
out standards for development cooperation. In 2000 the
EU and its Lomé partners adopted the Cotonou Agreement.44 The Cotonou Agreement was based on four
principles: equality of partners; political participation;
dialogue and mutual obligations, including human rights
obligations; and differentiation, based on the idea that
each country is unique. Under the Cotonou Agreement,
the EU and its development partners agreed to develop
regional trade agreements (called economic partnership
agreements) with regionally specific rights and obligations.
The EU is currently negotiating with, or has completed
negotiations with, six regional groupings of countries:
West Africa (Ghana); the Southern African Development
Community (SADC), with Botswana, Lesotho, Namibia,
Mozambique, and Swaziland as members; Pacific (Fiji and
Papua New Guinea); Eastern and Southern Africa (ESA),
encompassing the Comoros, Madagascar, Mauritius, the
Seychelles, Zambia, and Zimbabwe; and the East African
Community (EAC), composed of Burundi, Kenya,
Rwanda, Tanzania, and Uganda.45 The EU and the CARIFORUM countries concluded negotiations on their EPA in
October 2008.46 The EU uses the CARIFORUM EPA agreement as a model for delineating human rights obligations
in other EPAs. Although several countries have signed
these regional agreements, the European Commission is
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waiting on other countries to approve these agreements,
which are quite controversial both in Europe and in the
developing world.47
The CARIFORUM agreement refers to human rights,
democratic principles, and the rule of law as essential
elements of the Cotonou Agreement and cites “good governance” as a fundamental element.48 The signatories
agree to respect basic labor rights in line with their ILO
commitments. Article 3 of the agreement states that the
parties agree to work cooperatively toward the realization of “sustainable development centered on the human
person.” Article 5 continues with that focus on human
beings, noting that the parties will continuously monitor
the agreement to ensure that benefits for people are maximized. Article 32 calls for transparent rules and for public explanation of legislation. Labor issues are delineated in
Chapter 5; the EU refers to labor provisions as the “social
aspects” of the agreement. In Article 191 the parties reaffirm their commitment to labor standards and decent
work; in addition, the parties recognize the benefits of fair
and ethical trade products. Finally, Article 193 is the nonderogation clause, which requires the parties not to try to
gain competitive advantage by lowering standards or
ignoring their laws. Article 195 sets out a process for consultation and monitoring and creates a committee of
experts to examine compliance with the agreement. The
committee can be called on to examine concerns among
the members regarding “obstacles that may prevent the
effective implementation of core labor standards.”49 Chapter 6 of the agreement refers to trade in data. Articles 196
and 197 continue the focus on individuals; here the parties
recognize their “common interest in protecting fundamental rights and freedoms of natural persons, and in particular, their right to privacy, with respect to the processing of
personal data.”50
Although these agreements contain considerable
human rights language, most of it is aspirational and nonbinding. Only the sustainable development chapters of the
EPAs, on the environment and on social issues, employ
public scrutiny, expert panels, and consultations as means
of resolving disputes (Bartels 2005a, iv–vi). The agreements have no dispute settlement mechanism. The only
way to hold governments to account is for citizens to monitor human rights violations and press policy makers to
discuss any such violations bilaterally. In short, the EU
relies on negotiations to monitor human rights linked to
trade in these EPAs.
Free trade agreements (FTAs). In 2006 EU member states
agreed to negotiate what it calls FTAs with several rapidly
growing Asian nations. The EU made it clear that these
trade agreements would include a wide range of issues not

typically covered in the WTO, such as investment, the
environment, and social and labor clauses.51 As of March
2011, the EU was actively negotiating FTAs with Colombia,
Peru, Central America, Canada, India, Malaysia, Singapore,
the Southern Cone Common Market (Mercosur, Mercado
Común del Sur), and Ukraine, as well as regional and
bilateral Euro-Mediterranean agreements.52 The European
Commission completed its first FTA, with the Republic of
Korea, in 2009. In February 2011, the European Parliament
approved by agreement.53
The Korean agreement illuminates the EU’s new
approach toward linking sustainable development (social
and environmental) clauses to trade. The preamble reaffirms both parties’ commitment to the Universal Declaration of Human Rights and to sustainable development. It
also notes the parties’ desire to “strengthen the development
and enforcement of labor and environmental laws and policies, promote basic workers’ rights and sustainable development and implement this agreement in a manner consistent
with these objectives.”54 Like the CARIFORUM agreement,
this FTA contains language protecting the right to privacy.
Article 7.43, in the services chapter, states that each party
should reaffirm its commitment to protecting the fundamental rights and freedoms of individuals and should
adopt adequate safeguards for the protection of privacy.
The agreement with Korea includes a separate chapter
on trade and sustainable development. Article 13.4 commits the two parties to respect, promote, and realize core
labor rights. The parties also reaffirm their commitment to
effectively implement the ILO conventions that both states
have ratified. Article 13.6 states that the parties “shall strive
to facilitate and promote trade in goods that contribute to
sustainable development, including goods that are the
subject of schemes such as fair and ethical trade.” Article
13.7 contains the nonderogation clause, in which the parties agree to effectively enforce environmental and labor
laws and not to weaken, waive, or derogate from those
laws in a manner affecting trade or investment. Finally,
Article 13.9 commits the parties to “introduce and implement any measures aimed at protecting the environment
and labor . . . in a transparent manner with due notice
and public consultation.” To achieve that goal, the agreement creates a unique domestic advisory group on sustainable development, as well as a civil society forum on these
issues (Annex 13). Thus, the agreement sets up a citizen
monitoring process.
The new paradigm includes a strategy for government
consultations on social issues, as well as a panel of experts
to examine issues that cannot be settled through governmental consultations. In contrast with the U.S. model, the
EU has designed no formal mechanism for trade disputes
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related to these issues; instead, civil society will monitor
commitments (Articles 13.14 and 13.15).
The new model PTA also has a transparency chapter
(Chapter 12) requiring that information be made available
to all interested persons, as well as rules for public comment (Article 12.3) and due process (Article 12.5, on
administrative proceedings). This new chapter is very similar to the U.S. and Canadian transparency chapters, but it
also includes a nondiscrimination section that provides,
in part, “Each party shall apply to interested persons of the
other Party transparency standards no less favourable than
those accorded to its own interested persons, to the interested persons of any third country, . . . whichever are the
best.” Finally, Protocol 3 provides for cultural cooperation
and recognizes cultural diversity and cultural heritage.55
The new FTA model, as embodied by the FTA with
Korea, contains a wide range of human rights provisions,
some of which are binding on the signatories. But, as with
the EPAs, neither policy makers nor citizens can challenge
another state’s nonperformance. Thus, this model is
unlikely to satisfy the many NGOs that are critical of how
the EU links trade and human rights.56 Moreover, the EU
does not examine the broad impact of its trade policies on
human rights, but it does hire independent consultants to
carry out sustainability impact assessments. These consultants look at income, poverty, and biodiversity; except in the
area of gender inequality, they do not attempt to assess how
the provisions of a free trade agreement might affect
human rights conditions in trading-partner nations.57
Given their concerns about the EU model, some NGOs
have asked EU policy makers not to conclude or ratify trade
or partnership agreements with countries that have questionable human rights records. They fear that such agreements could strengthen or reward repressive regimes.58 EU
policy makers, however, are not eager to cut off trade in the
interest of promoting human rights, and they believe it is
important to use trade as a tool for shaping relations with
emerging markets.
The EU’s PTAs and human rights: A summary. At first
glance, the EU’s approach is supportive of the human
rights set forth in the UDHR. The EU takes the position
that human rights are universal and indivisible and that
these rights are key aspects of the rule of law. Although the
trade agreements include considerable human rights language, much of it is rhetorical, nonbinding, and not disputable. In its new FTAs and EPAs, the EU not only refers
to the UDHR; it also emphasizes sustainable development
(social and environmental issues). This approach creates
new advisory roles for experts and civil society, but neither
states nor individuals can use these provisions to challenge
human rights violations.
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In considering a potential agreement, the EU hires
consultants to assess the impact of its trade agreements on
sustainable development. It seems strange that these assessments do not focus on the bulk of human rights delineated
in the UDHR (Aaronson and Zimmerman 2007, 138–43;
Bartels 2009a). EU policy makers believe that dialogue and
capacity building are the best means of changing the
behavior of other countries.59 EU policies focus on the
supply side of governance but seem to be less focused on
empowering citizens in other countries. Moreover, the EU
rarely cuts trade or adopts trade sanctions toward trade
agreement partners that may violate human rights. Thus,
despite the EU’s professed belief in the universality and
indivisibility of international human rights, policy makers
are sending a message that some rights are more important
than others and that only some countries can be prodded
with trade policy tools to change their behavior.60
United States
The United States bears much of the responsibility for the
world’s recent renewed focus on PTAs. In 2001 U.S. Trade
Representative Robert Zoellick proposed that the U.S. government reorient trade liberalization toward bilateral and
regional PTAs in the hope of encouraging “competitive trade
liberalization.” He theorized that if countries saw significant
progress in bilateral PTAs, they might accept deeper market
access concessions at the WTO. But instead of stimulating a
renewed commitment to multilateral trade talks, the U.S.
focus on PTAs prodded other countries to negotiate their
own PTAs, which in turn has stimulated ever more PTAs.61
U.S. policy makers don’t describe American PTAs as
governance agreements, but the United States does use the
lure of its huge market to encourage other countries to
make significant policy changes. The United States has
pushed for governance improvements that protect foreign
investors. Recent research has found that these provisions
have human rights spillovers—they seem to empower
domestic as well as foreign actors who gain benefits from
increased transparency, greater evenhandedness, and the
due process rules promoted in these agreements. But the
United States promotes only some human rights in its
trade agreements. At the behest of labor unions and their
congressional allies, the United States is most concerned
about using these agreements to advance labor rights
among U.S. PTA partners. U.S. trade policy is complicated,
confusing, and often inconsistent, vacillating between
market-opening strategies and protectionist measures. To
some degree, this is because no one individual is in charge
of trade policy making; authority is shared between the
legislative and executive branches. The 535 members of
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Congress and the president have divergent views about trade
and about the linkage between trade and human rights
(Smith 2006). Members of Congress “think local” and, in
times of recession, are focused on local economic growth.
Without a great understanding of what trade agreements do,
many members have little enthusiasm for negotiating them.
As a result, Congress has not provided authority to negotiate
new trade agreements at the bilateral or multilateral level
since 2002. Yet, during the eight years of the George
W. Bush administration, the U.S. Trade Representative
(USTR) negotiated trade agreements with Australia, Bahrain,
CAFTA–DR (Central America Free Trade Agreement—
Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua—
and the Dominican Republic), Chile, Colombia, Jordan,
Morocco, Oman, Panama, Peru, and Singapore (U.S. GAO
2009). As of March 2011, Congress had approved all but the
agreements with Colombia, Korea, and Panama. The
Obama administration has agreed to move these agreements forward, but it has also asked Korea, Panama, and
Colombia to make additional changes in order to win congressional approval. As of March 2011, the Korean government had agreed to several changes, but the Obama
administration continues to work with Panamanian and
Colombian officials.62 With two wars and a burgeoning
budget deficit, these agreements do not seem to be a top
priority for either the administration or the Republicandominated house. Congress sets the objectives for trade policy making, but it has not made the advancement of human
rights through trade agreements a top priority. In the Trade
Promotion Act of 2002 (hereafter, TPA), which grants the
president “fast-track” authority to negotiate trade agreements, the words “human rights” never appear.63 Congress
has directed negotiators to focus on the following specific
human rights: labor rights, access to information, public
participation, and due process. In recent years, negotiators
have also been directed to balance the rights of U.S. intellectual property rights (IPR) holders with U.S. obligations in
the Doha Declaration on Public Health. Almost all recent
PTAs contain language related to these human rights.
Negative spillovers of the focus on labor rights rather than
on broader human rights. Activists and legislators have
focused most of their attention on provisions addressing
labor rights (see Elliott, ch. 20 in this volume). This is
partly attributable to the clout of trade unions, but also to
the failure of many U.S. trade partners to enforce the labor
laws on their books. These partners’ difficulties regarding
labor rights may be a symptom of a larger governance
problem, and the focus on labor rights may make it more
difficult to use the agreements to promote good governance and human rights. The dilemma is most visible in
the case of Colombia.

The U.S.–Colombia FTA has been pending since 2006.
Many Democratic members of Congress have signaled that
they cannot vote for the agreement because of Colombia’s
problems with labor rights. They note the high rate of violence (murders, arbitrary detentions, and kidnappings of
trade unionists), as well as weak enforcement of labor laws.
Colombia’s labor rights problems are part of a greater
problem of impunity, inadequate governance, and corruption (Bolle 2009). The pending PTA is not designed to
address these issues per se, yet its fate rests on the public’s
and policy makers’ perception of these problems as mainly
labor rights issues. In this way, the PTA illuminates the
inadequacies of the U.S. focus on labor rights, rather than
good governance per se.64
Moreover, the United States seems to be moving from
using these PTAs as an incentive to improve human rights
to using them to hold nations accountable for specific
human rights performance. In July 2009 the Obama
administration announced that it would make important
changes in trade policy making to advance “the social
accountability and political transparency of trade policy”
(USTR 2009). On July 16, 2009, U.S. Trade Representative
Ron Kirk made it clear that the U.S. government was less
interested in delineating labor rights provisions or providing incentives for international labor rights through its
trade agreements than in establishing “a level playing field
for American workers.” He added that the “USTR will,
proactively monitor and identify labor violations and
enforce labor provisions . . . When efforts to resolve violations have been expired, USTR will not hesitate . . . to
invoke formal dispute settlement.”65 However, as of March
2011, the United States has filed only one such case, against
Guatemala, under the CAFTA-DR agreement, for alleged
violations of obligations on labor rights.66 Nonetheless, the
United States has signaled that labor rights violations
under FTAs will be investigated, and if violations are not
remedied, the United States could bring the issue to a trade
dispute. This new policy has clearly elevated labor rights.
Public participation, transparency, and due process. As
noted above, the U.S. Congress requires its trade agreement
partners to agree to PTA provisions related to transparency, due process, and political participation.67 These
provisions are embedded in the transparency, anticorruption, and regulatory practices sections of the TPA. The
Congress declared that the United States aims to “obtain
wider and broader application of the principles of transparency” through “increased transparency and opportunity
for the participation of affected parties in the development
of regulations.” The legislation also states that trade
negotiators should “establish consultative mechanisms
among parties to trade agreements to promote increased
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transparency in developing guidelines, rules, regulations
and laws.”68 Finally, the act notes that to avoid corruption,
the United States intends “to obtain high standards and
appropriate domestic enforcement mechanisms applicable
to persons from all countries participating in the applicable trade agreement.”69
The United States has been promoting transparency
and due process rights in multilateral trade agreements
since the end of World War II (Aaronson and Zimmerman
2007). U.S. policy makers have long argued that “transparency is the starting point for ensuring the efficiency,
and ultimately the stability of a rules-based environment
for goods crossing the border.”70 All U.S. PTAs approved
since 2002 contain a chapter on transparency, and they
thus go beyond the WTO rules—they are “WTO+.” (There
are also transparency provisions in other chapters of the
PTA.) Although the language in these chapters varies from
agreement to agreement, in general, the passages are
framed in the language of human rights. They require governments to publish, in advance, laws, rules, procedures,
and regulations affecting trade, thereby giving “persons of
the other party that are directly affected by an agency’s
process . . . a reasonable opportunity to present facts and
arguments in support of their positions prior to any final
administrative action.” These agreements also contain a section on review and appeal, designed to give the parties a reasonable opportunity to support or defend their respective
positions.71 Such provisions are not intended to promote
human rights as such, but they may have human rights
spillovers.
In contrast, U.S. efforts to foster public participation are
relatively new, dating from 1992. The United States and its
partners first experimented with public participation provisions in the environmental side agreements to NAFTA. As
part of that agreement, Mexico, Canada, and the United
States set up a mechanism, the Citizen Submissions on
Enforcement Matters, to enable members of the public from
any of the three countries to submit a claim when a government is allegedly not enforcing its environmental laws.72 The
commission investigates the allegation and issues nonbinding resolutions. These investigations have occasionally led
governments to change course. For example, the Mexican
government has become more responsive to the environmental side effects from trade. Based on public pressure
from citizen submissions, the Mexican government promised remediation in the case of toxic pollutants abandoned at
a lead smelter in Tijuana, and Mexico’s president declared
the Cozumel Coral Reef a protected area (Silvan 2004).
The George W. Bush administration (2001–09) decided
to enhance public participation provisions. Administration
officials believed that trade agreements could act as an
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incentive for democracy in the Middle East and might also
cement democracy in Latin American nations such as
Colombia and El Salvador that had experienced conflict.73
These officials recognized that democracy could not simply
be exported; they understood that some countries need
help in strengthening democratic institutions, processes,
and accountability.74 They hoped that if the United States
helped such countries to become more democratic and
accountable to their publics, they (and the United States)
would gain greater legitimacy, and over time these allies
would become more stable. They also believed that trade
agreements with the United States would gain public support if citizens in partner countries could comment on
various versions of the agreement and in so doing shape
key public policies.
Under pressure from several members of Congress,
trade policy makers developed three models for public
participation, which were incorporated first in the environmental chapters of PTAs and later in the labor chapters, as well. The first model was for developed democratic
countries such as Australia, and it thus contained minimal
public participation provisions in the environmental
chapter. The second model was designed for countries
with relatively weak systems of environmental regulation
and accountability, or countries relatively new to democracy; it was used for Bahrain, Chile, Morocco, Oman, and
Singapore.75 Under this second model, the bilateral trade
partners set up an advisory committee, an Environmental
Affairs Council, that would meet regularly and engage the
public in discussion on the environment.76 Policy makers
also agreed to provide capacity-building assistance to support public participation (USTR 2005).
Senator Max Baucus, a Democrat from Montana,
played an important role in developing a third, more
extensive, approach. In 2004 he called on the USTR to put
the public participation provisions directly in the trade
agreement, to develop benchmarks and “ways to measure
progress over time,” and to find ways to encourage objective monitoring and scrutiny by the public (Aaronson and
Zimmerman 2007, 174–76). The CAFTA–DR agreement
was the USTR’s first test of the third model. In February
2005 the United States and its six partners in CAFTA–DR
agreed to establish a mechanism and secretariat allowing
the general public to submit petitions regarding the operation of the agreement’s labor or environmental provisions.
If members of the public from any party to CAFTA–DR
believe that any party is not effectively enforcing its labor
or environmental laws, they can make a new submission to
this subbody, which reports to the Environmental Affairs
Council. The agreement states that each party should review
and respond to such communications in accordance with
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its own domestic procedures.77 CAFTA–DR also authorizes
the tribunal “to accept and consider amicus curiae submissions from a person or entity that is not a disputing party.”
To develop a workable system, the United States agreed to
fund the first year of the secretariat’s work.78 The USTR has
replicated this model in more recent PTAs, such as those with
Colombia, Korea, Panama, and Peru.79 The labor chapter of
these PTAs, Article 19.4, notes, “Each party shall ensure that
persons with a recognized interest under its law in a particular matter have appropriate access to tribunals for the
enforcement of the Party’s labor laws.” In addition, “Each
party shall promote public awareness of its labor laws
including by (a) ensuring that information related to
its labor laws and enforcement and compliance procedures
is publicly available; and (b) encouraging education of the
public regarding its labor laws.”80 The United States and
its trade partners have also established Labor Affairs
Councils with other PTA partners.81
As readers might imagine, the placement of participation provisions in trade agreements cannot magically
stimulate democracy. Such an approach may not work in
countries lacking a tradition of political participation or
free speech, and it may appear to violate another country’s
sovereignty or cultural mores. However, these provisions
might push partner governments to allow more public
participation and could gradually teach citizens how to
engage and challenge policy makers. Since signing a free
trade agreement with the United States, PTA partners
Chile, the Dominican Republic, Jordan, Kuwait, Mexico,
and Morocco have established channels through which
organized civil society can comment on trade policies
(Cherfane 2006: Aaronson and Zimmerman 2007).
Access to affordable medicines. Congress has long viewed
protecting intellectual property rights (IPR) holders as a top
priority. The United States is by far the most assertive country in defending intellectual property rights within the context of trade policies and agreements, even when trade partners and human rights activists argue that U.S. policies
undermine the ability of policy makers or citizens to obtain
access to affordable medicine or to protect indigenous
knowledge. U.S. assertiveness stems from a long-standing
belief among policy makers that the country’s economic
future is rooted in America’s global economic dominance of
creative industries such as software, biotechnology, and
entertainment.82 These intellectual property–based industries represent the largest single sector of the U.S. economy.83
To protect that future, U.S. policy makers work with their
overseas counterparts to enforce intellectual property rights,
seize counterfeit goods, pursue criminal enterprises involved
in piracy and counterfeiting, and “aggressively engage our
trading partners to join our efforts” (CEA 2005, 226).

U.S. policy makers are increasingly sensitive to public
concerns that there are costs to elevating IPR protection.
Drugs and vaccines are increasingly expensive, and the
policy does not encourage the development of generic
brands. Moreover, some argue that the policy does not
adequately protect indigenous knowledge—knowledge
passed down through familiar and cultural ties, but not
protected under domestic law. In the 2002 TPA, Congress
required the Bush administration to rethink its approach,
and “secure fair, equitable, and nondiscriminatory market
access opportunities for United States persons that rely
upon intellectual property protection; and to respect the
Declaration on the [Trade-Related Aspects of Intellectual
Property Rights (TRIPS)] Agreement and Public Health.”84
The executive branch, however, was not given a mandate to
ensure access to affordable medicines.
Beginning in April 2004, all PTAs include a letter entitled “Understandings Regarding Certain Public Health
Measures” that is signed by representatives of both governments. The letter, found in the Bahrain, CAFTA–DR,
Colombia, Morocco, Oman, and Peru PTAs, says that the
IPR provisions of the agreement “do not affect a Party’s
ability to take necessary measures to protect public
health.”85 But the letter does not make it clear that governments can breach IPR obligations in order to ensure that
their citizens have access to affordable medicines. These
side letters do not assuage critics, including the World Bank
(Mercurio 2006, 234–35). Interestingly, this policy may not
change dramatically under the Obama administration.
There is no mention of public health in the President’s
Trade Policy Agenda, and the Trade Agreements Report,
like others before it, simply stresses that strong intellectual
property protection is essential for protecting public health
(USTR 2011).
U.S. PTAs and human rights: A summary. The U.S.
approach to linking PTAs and human rights is contradictory. On the one hand, it ignores the internationally
accepted notion that human rights are universal and indivisible, yet on the other hand, the United States works hard
to promote specific human rights and now makes some of
these rights binding. The United States is essentially saying
to its partner nations: make the rights we value top priorities. In this way, the U.S. strategy toward linking human
rights is insensitive toward other cultures, which may have
different human rights priorities. This strategy may inspire
U.S. trade partners to do more to advance some human
rights, but it is unlikely to inspire these governments to
devote more resources to human rights in general.
The United States (like Canada) uses its trade agreements to improve governance and, in so doing, to empower
citizens to demand their rights. However, the United States
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uses the leverage of trade agreements to induce other
nations to invest in the governance priorities valued by U.S.
policy makers instead of in human rights as delineated in
international law.
South-South Agreements
Although developed countries are the main demandeurs of
human rights provisions in PTAs, a number of emerging
economies include such links in their trade agreements.
Policy makers have incorporated language dealing with
access to affordable medicines, indigenous or minority
rights, due process, cultural rights, and labor rights. These
provisions are usually located in the preamble of the agreement, with a few in the body of the text.
Some developing countries link trade and human rights
by building on the exceptions in GATT/WTO Article XX
described earlier. For example, Article 8 of the agreement
between Egypt and Jordan allows measures “for religious,
hygienic, security or environmental reasons as long as they
are in conformity with the applicable laws and regulations in
both countries.” (This is the only provision that we have
found that associates trade and freedom of religion.) Other
countries target different human rights. For example, the
Caribbean Community (CARICOM) allows for the free
movement of university graduates and those in listed occupations. Some countries have more restricted provisions
regarding free movement of people. (See Stephenson and
Hufbauer, ch. 13 in this volume, on labor mobility.) For
example, NAFTA and the Canada–Chile and U.S.–Chile
PTAs contain chapters on temporary entry of business
persons.86 Article 6 of the treaty establishing the Common
Market of Eastern and Southern Africa (COMESA) commits
members to promote democracy and human rights.87 Several
human rights are embedded in the Mercosur agreement
between Argentina, Brazil, Paraguay, and Uruguay.88 If any
party to Mercosur fails to protect ILO core labor standards, a
supranational Commission on Social and Labor Matters can
review allegations at the behest of another member state,
although it cannot impose trade sanctions or other penalties
in the event of such a violation.89
Like the EU, Mercosur is built on the recognition that if
the members want to jointly expand trade, they must collaborate on a wide range of issues. Thus, it is more of a governance agreement than simply a trade agreement. In 1998
Mercosur members adopted the Ushuaia Protocol on democratic commitment, which prohibits the entry of undemocratic states into the common market. Although the protocol
text itself makes no explicit mention of human rights, Mercosur members invoked the protocol as a joint response to a
1996 coup d’état in Paraguay, and the Brazilian delegation
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cited numerous human rights motivations when it presented the protocol to the United Nations in 2000. For
instance, when explaining the rationale for a democracy
clause, Brazilian policy makers argued that “democracy,
development, and respect for human rights and fundamental freedoms are interdependent and mutually reinforcing.”90
Thus, although the Mercosur trade agreement contains no
binding human rights commitments, Brazil and its Mercosur partners see the protection of human rights and democracy as a rationale for, and a side effect of, the agreement
(Anderson and Zimmerman 2007, 106). Nevertheless, Mercosur refused to investigate allegations of human rights
abuses by member state Argentina (Garcia 2003).
Chile has incorporated labor rights language into several of its more recent bilateral PTAs. For example, as noted
by Elliott (ch. 20 in this volume), the trade agreement
between Chile and China includes two labor and environmental side agreements. Article 108 commits both parties
“to carry out cooperation activities in the fields of employment and labor policies and social dialogue.” Although
Chile’s language is aspirational, this language does underscore the importance of labor rights.91 In addition, Chile’s
agreements with Costa Rica, Colombia, and Korea, as well
as the CARICOM–Costa Rica PTA, refer to social protection (Bartels 2009a).
Summary
These South-South trade and human rights provisions, as
well as those in the U.S., European, and other agreements,
reflect a changing attitude about what trade agreements
should include and what they are about. According to
Bartels, “the idea that these links are valid seems to be
gaining its own dynamic” (Bartels 2009a, 365). Moreover
although many of these provisions are aspirational and
not binding, such provisions may not remain rhetorical.
Bartels concludes that as the number of agreements containing preambular references to human rights grows in
number and scope, “this may well lead to operative provisions at a later stage,” as happened with EU human rights
provisions (365).
The Effects of the Marriage of PTAs
and Human Rights
Although the wedding of trade and human rights is new, this
marriage is leading to important changes in the way policy
makers make trade policy. The sheer number and dispersion
of PTAs with human rights links seem to be changing some
policy makers’ opinions about human rights. These provisions have thus contributed to the recognition and
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internationalization of human rights norms. Second,
these provisions are changing the behavior of government
officials in a wide variety of countries, as described below.
Mauritania. The European Commission used consultations to warn the new government of Mauritania that the
government’s behavior breached that country’s commitments under the Cotonou Agreement. Soon thereafter, the
new Mauritanian regime pledged to hold free and fair elections and initiated a process to establish an independent
National Commission for Human Rights. In 2007 the government held free and fair elections. While one can’t say
that the PTA’s human rights provisions pushed the military
government to protect human rights, political scientist
Hafner-Burton concludes that these provisions gave the
EU leverage over the government’s progress toward
reforms (Hafner-Burton 2009, 151–60).
Thailand. In 2003 Thailand entered into PTA negotiations
with the United States. In 2005 the Thailand National
Human Rights Commission drafted a report on the human
rights implications of the proposed trade agreement, expressing concern about traditional knowledge and intellectual
property rights. The report concluded that Thailand would
have to adopt U.S. laws if it agreed to the trade agreement.92
The Thai public began to oppose the agreement. The Thai
prime minister pledged to ensure greater public involvement in the negotiating process to shape the agreement.93
However, the negotiations ended after a military coup.
El Salvador and Guatemala. The USTR asserted that El
Salvador and Guatemala held their first public hearings
on trade as they negotiated CAFTA. These governments
continue to engage their citizens in trade. during the
negotiations of CAFTA. With such hearings, individuals
and NGOs learn how to influence trade policy. Trade
policy makers in these countries may have acted under
U.S. pressure, but they may also have recognized that
they must involve their publics if they don’t want to
engender significant opposition to such agreements
(Aaronson and Zimmerman 2007, 176). As noted earlier,
other nations with little tradition of civil society or even
business involvement in trade, such as Bahrain, Jordan,
and Oman, also created public advisory bodies (Cherfane 2006; Lombardt 2008).
Mexico. Since joining NAFTA, Mexican trade policy has
become more responsive to public concerns. For example,
the Mexican government revamped its agricultural policies. It has also begun to work internationally to protect its
citizens’ labor rights. For example, in September 2009,
Mexican consulates attempted to educate Mexican guest
workers in the United States regarding their labor rights.
NAFTA leaders meet regularly, and human rights and the
rule of law have become important parts of their discussions.

Thus, at their meeting in August 2009, the leaders of the
three NAFTA countries discussed public health, border
controls, and public safety—all issues relating to human
rights.94
Linkages and Knowledge Gaps: Some
Problems Presented by Current PTAs
The many variants of PTAs raise questions about the linkage of trade and human rights and what it means for both
the international human rights regime and the status of
human rights.
1. Countries Have a Wide Range of Views about Using Trade to
Advance Human Rights Abroad.

The United States, the EU, and Canada are quite comfortable using their trade agreements to advance human rights
in other countries. While some developing and middleincome countries have included some human rights provisions in their PTAs, policy makers in these countries may
not believe it is appropriate to intervene in the affairs of
other nations, even in the most extreme cases of human
rights abuse.
2. Countries Have a Wide Range of Views as to Whether They
Should Accept Human Rights Provisions in Trade Agreements.

Some nations, such as Australia, have actually refused to
negotiate trade agreements with human rights provisions. Yet China has accepted human rights provisions in
its PTAs with Chile and New Zealand. How do we
explain these differences? Some countries are comfortable using their economic power to promote political
change; some countries are neutral and noninterventionist; and others may be using their acceptance of these
provisions to signal investors and funders. Perhaps
China sees adopting these provisions as a way to signal
foreign investors that it is evenhanded and is attempting
to promote the rule of law.
3. Incentives Work Better Than Disincentives to Change
Behavior.

Some countries have decided to use disincentives as a
means of advancing the human rights embedded in particular trade agreements. However, sanctions or fines can
do little to build demand for human rights or to train governments or factory managers in how to respect human
rights. Isolating a government or punishing it will do little
to increase the targeted country’s commitment to human
rights over time. Other countries rely on dialogue to prod
changes, but dialogue may do little to encourage a country
to change its behavior. Still others rely on incentives. We
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need to understand whether these incentives are really
effective and, if so, when these incentives should be
offered.
4. There Is a Lot Scholars Don’t Know about This Relationship.

Scholars are just beginning to examine the relationship
between human rights and trade performance.95 Aaronson
and Zimmerman did a simple correlation and found that
states that protect human rights signal investors that they
are evenhanded and promote the rule of law (Aaronson
and Zimmerman 2007, 193–95). Scholars also don’t know
if human rights provisions in trade agreements lead to
greater trade distortions.
5. These Provisions Have Costs as Well as Benefits.

The world and its people benefit when more governments
protect, respect, and realize human rights. Yet some human
rights provisions are expensive for developing countries to
implement. These governments often have few resources,
and yet under many recent trade agreements, they must
choose to protect intellectual property, provide access to
affordable medicines, and/or invest in education. Trade
agreements may prod policy makers to make the human
rights priorities of their trade partners their human rights
priorities. We don’t know if this strategy ultimately
increases the demand for and supply of human rights.
To gain better understanding of the costs and benefits of
the association of trade and human rights, scholars, policy
makers, and activists could use qualitative studies, empirical studies, or human rights impact assessments. Scholars
have several global datasets they can use to do empirical
research (for example, the Cingranelli-Richards [CIRI]
Human Rights Dataset or the now open World Bank
datasets).96 Human rights impact assessments are relatively new; they are designed to measure the potential
impact of a trade agreement on internationally accepted
human rights standards. Trade and human rights policy
makers should collaborate with scholars, NGOs, and others to develop a clear and consistent methodology for
evaluating such impact (3D 2009; Walker 2009).
Conclusions
More countries are marrying trade and human rights. If
this marriage is to endure, we need greater understanding
as to whether this union is effective and whether it can and
should endure. We can begin by doing a comprehensive
study of which PTA strategies encourage policy makers to
do a better job of advancing human rights and if particular
trade agreements help people realize their human rights
under law.
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Notes
1. The United States has included human rights language in all its
PTAs (17 in force and 3 pending), except that with Israel, as well as in its
generalized system of preferences (GSP) program with 131 countries. The
EU has PTAs with 14 countries, and 13 of these agreements include
human rights provisions; about 120 countries are subject to human rights
provisions in the EU’s GSP program.
2. United Nations High Commissioner for Human Rights website,
http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/c462b62cf8a07b13c12
569700046704e?Opendocument.
3. See the databases at the World Trade Law website, http://www.world
tradelaw.net/fta/ftadatabase/PTAs.asp; WTO, Regional Trade Agreements
Information Service, http://rtais.wto.org/UI/PublicMaintainRTAHome
.aspx; and, for the latest news, Bilaterals.org, http://www.bilaterals.org.
4. The two covenants and the UDHR together form the International
Bill of Rights.
5. United Nations High Commissioner for Human Rights, “Fact
Sheet,” http://www.unhchr.ch/html/menu6/2/fs2.htm (accessed February
12, 2006).
6. Ibid.
7. For example, if a government ignores its own labor laws, it is effectively allowing its labor-intensive firms to become more cost-competitive
with imports (see GATT 1989; Bagwell and Staiger 1998; Brown 2001,
29–31).
8. Some WTO agreements require governments to accord due process
rights (such as the right to recognition before the law) to importers as well
as exporters. For example, under the WTO’s Safeguards Agreement, when
workers or industries petition their government for import relief, the
responding government must give public notice and hold hearings in which
interested parties can respond to a safeguard investigation (Interpretation
and Application of Article 1 of the WTO Agreement on Safeguards,
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards
_02_e.htm#). The Agreement on Safeguards envisages that the interested
parties will play a central role in the investigation and that they will be a
primary source of information for the competent authorities. The Agreement on Technical Barriers to Trade requires governments to publish standards and technical regulations and allow interested parties (whether
foreign or domestic) to become acquainted and respond to the regulation
(http://www.wto.org/english/res_e/booksp_e/analytic_index_e/tbt_01_e.
htm#p). The Customs Valuation Agreement requires governments to
establish in law the right of the importer to appeal a determination of
customs value. Appeal may first be to a higher level in the customs
administration, but the importer shall have the right in the final instance
to appeal to the judiciary (Text of Interpretive Note to Article XI, http://
www.wto.org/english/res_e/booksp_e/analytic_index_e/cusval_02_e.htm
#article11A).
9. Paragraph 2(a) General 319, GATT Analytical Index, http://www
.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_04_e.htm#
articleXA.
10. Powell (2005) notes, as an example, that provisions to implement
transparency are embedded in NAFTA Articles 510, 909, 1036, and 1411.
11. See World Trade Law database, http://www.worldtradelaw.net/fta/
ftadatabase/PTAs.asp; WTO Regional Trade Agreements Information System database, http://rtais.wto.org.
12. See discussion in House of Commons Committee, “Government
Response to the Seventh Report of the Standing Committee on International Trade,” March 2007, 39th Parliament, 1st Session, 1–3.
13. “Speaking Notes for Honorable Jean-Pierre Blackburn, Minister
of Labor and Minister of the Economic Development Agency of Canada
at Montreal Council on Foreign Relations, Montreal, Quebec, February
29, 2008,” http://www.hrsdc.gc.ca/eng/corporate/newsroom/speeches/
blackburnjp/2008/080229.shtml.
14. Foreign Affairs and International Trade Canada (DFAIT), “Negotiations and Agreements,” http://www.international.gc.ca/trade-agreementsaccords-commerciaux/agr-acc/index.aspx. Canada’s four most recent PTAs
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are with Peru (in force as of August 1, 2009); Jordan (signed June 28, 2009,
but not yet approved by Parliament); Colombia (signed November 28,
2008, but not yet approved); and EFTA (in force as of January 28, 2009).
15. DFAIT, “Negotiations and Agreements.”
16. United Nations Association in Canada (UNAC), “Canada and
Human Rights,” http://www.unac.org/rights/actguide/canada.html.
17. DFAIT, “Canada’s International Human Rights Policy,”
http://www.international.gc.ca/rights-droits/policy-politique.aspx.
18. The Peru, Colombia, and Jordan agreements share the same basic
preamble.
19. DFAIT, “Canada-Peru Free Trade Agreement,” http://www.inter
national.gc.ca/trade-agreements-accords-commerciaux/agr-acc/andeanandin/can-peru-perou.aspx?lang=en; DFAIT, “Canada-Jordan Free Trade
Agreement,” http://www .international.gc.ca/trade-agreements-accordscommerciaux/agr-acc/jordan-jordanie/chapter15-chapitre15.aspx?lang=
eng.
20. Canada’s approach to labor rights is discussed by Elliott, in chapter 20 of this volume; the present chapter focuses on how the labor rights
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The past 15 or so years have seen the emergence and
elaboration of ever more complex preferential trade agreements (PTAs), forming multiple and rapidly proliferating
networks. Almost all of these PTAs include a dispute settlement clause of some sort. Indeed, dispute settlement provisions have become a sine qua non for PTA negotiators, even
though the number of actual government-government disputes within PTAs is only a fraction of the hundreds of
existing agreements.
Governments enter into PTAs expecting to secure economic benefits. In particular, estimates of the welfare benefits of PTAs normally assume that the parties will faithfully
implement their market access commitments. If private
investors doubt that the partners to a PTA will actually
keep their commitments, they will not engage in the type
of risk-taking investment that the PTA could otherwise
generate. If a PTA is to be fully implemented and to yield
the expected benefits, the agreement should, at a minimum, be equipped with institutions that facilitate information exchange among the parties, help the parties
monitor implementation, and provide an incentive structure that meaningfully supports compliance.
A dispute settlement arrangement is part of this necessary structure because there will inevitably be disagreements in a PTA concerning the scope and nature of the
commitments that the parties have made. The PTA must
provide an orderly way for its members to settle disputes
and move on, or else the disputes will poison bilateral relations, reduce the PTA’s benefit, and perhaps even lead to
the demise of the agreement.
Dispute settlement mechanisms are also needed to
ensure that the promises in a PTA are kept. Economic studies on PTAs teach that where the parties’ tariffs are low ex
ante, a PTA between them will only produce gains if it
involves deep integration provisions. Those provisions
need to be backed up by enforcement. Every economic projection of the gains from a PTA is based on the assumption

of 100 percent compliance with the PTA’s obligations.
Ensuring compliance through enforcement is essential if
the gains are to materialize. PTAs therefore typically
include some mechanism incorporating elements of both
compliance enforcement and dispute settlement.
By participating in a PTA with strong dispute settlement
provisions, a government signals its level of commitment
to private and public interests at home and abroad. Each
PTA competes with other PTAs for investment, jobs, and
economic growth, in a field that becomes more crowded
every year. Even if no disputes are anticipated, enforcement
provisions in a PTA reinforce the precommitment of the
governments, make their promises more credible, and signal that the PTA is a solid platform for investment that will
create jobs and economic growth.
Solid dispute settlement is even more important in
North-South (or South-South) PTAs with asymmetrical
power relations. Recently concluded PTAs in Latin America, Europe, and Asia demonstrate to a striking extent that
as PTA obligations deepen, become more complex, and
provide more value, PTA partners seek more certainty than
purely diplomatic dispute settlement can provide.
In theory, the parties to a PTA are the masters of their own
treaty and could design an original dispute settlement mechanism from the ground up, or have no dispute settlement
mechanism at all. In practice, almost all PTAs rely on one of
the three general types of dispute settlement mechanisms:
diplomatic settlement by negotiation; judgments by standing
tribunals; or the World Trade Organization (WTO) model, in
which an ad hoc panel is convened to hear the dispute. Many
recent PTAs have adopted the third system, based on the
WTO’s Dispute Settlement Understanding (DSU). The WTO
model has provided a useful focal point for bargaining; its
familiarity means that negotiators and stakeholders understand how it works and what trade-offs can be made.
This chapter, the last in the volume, discusses the
options available for dispute settlement and enforcement
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provisions in PTAs. Following a brief literature review, we
outline the three models of dispute settlement in PTAs,
discuss their scope and exclusions, and compare them
from the standpoint of development, infrastructure cost,
and open regionalism. We then examine how PTAs define
the scope of disputes that they will deal with, their handling of overlap and forum choice between the PTA and
WTO dispute settlement systems, and various procedural
and institutional issues. Subsequent sections describe
alternative dispute resolution procedures and examine
compliance procedures and enforcement issues and decisions. The final sections explore the reasons for the limited
use of PTA dispute settlement procedures to date and
present the conclusions and recommendations that
emerge from the study.

Kwak and Marceau (2006) present an updated crossregional summary of PTA dispute settlement provisions
and conclude that there is a real possibility of overlaps or
conflicts of jurisdiction between the WTO and PTA dispute
settlement mechanisms. They outline in tabular form the
dispute settlement provisions of the main PTAs in all
regions, with attention to issues that affect such overlaps or
conflicts. Morgan (2008) confirms the trend toward greater
legalism in PTA dispute settlement but argues that the
absence of effective enforcement mechanisms forces the
parties to find negotiated solutions. He points out that
even within the North American Free Trade Agreement
(NAFTA), Canada opted for a negotiated settlement to its
long-running softwood lumber dispute with the United
States, after a series of rulings in NAFTA and the WTO.

Literature on PTA Dispute Settlement

European Union (EU) PTAs

The surge in the number of PTAs is a rather recent phenomenon. As yet, few cross-regional comparative surveys
of PTA dispute settlement have been published, and those
that do exist focus on the dispute settlement mechanisms
in particular PTA agreements, regions, or networks rather
than on the application of the mechanisms. The reason is
that the number of cases of government-to-government
PTA disputes that can be examined is still small.

Garcia Bercero (2006), a negotiator for the European Commission, surveys the development of the Commission’s
thinking on dispute settlement in trade agreements, starting with the traditional diplomatic approach seen in the
EU’s association agreements and other agreements before
2000, and discusses why the Commission’s preferences
have shifted toward ad hoc arbitration procedures in the
free trade agreements (FTAs) with Mexico and Chile. In
studies of earlier EU PTAs, Ramirez Robles (2006) finds
that the political model of dispute settlement has been the
dominant model for EU association agreements, and
Broude (2007) surveys the disputes brought under these
earlier PTAs. Broude argues that the dispute settlement
provisions of most EU PTAs contribute to EU regional
hegemony by encouraging and perpetuating nonjudicialized bilateral dispute settlement, where the EU has advantages. He points out that EU PTA partners do not even use
the WTO system for settlement of their own disputes and
do not have the real option of recourse to judicial dispute
settlement procedures in their relations with the EU.

General Surveys
The most significant recent general survey, by Donaldson
and Lester (2009), concentrates on a sample of 20 recently
concluded PTAs, primarily in the Asia-Pacific area, and
almost all with dispute settlement systems based on the
WTO model. The authors provide a detailed comparison
of the various stages of handling disputes in these PTAs
and in the DSU and include a useful discussion of the
institutions that administer dispute settlement. An older
study (Smith 2000) evaluates legalism in PTA disputes by
analyzing a coded dataset of 60 pre-1996 PTAs. Smith
finds that legalism improves compliance by increasing the
costs of opportunism and the probability of detection. He
argues that negotiators, in drafting PTAs, weigh the benefits of improved treaty compliance against the costs of
limited policy discretion for their own countries. PTA parties with high relative economic power accordingly favor
less legalistic dispute settlement, and so standing tribunals
such as the European Court of Justice (ECJ) exist only in
those PTAs in which asymmetry of power is low. Deeper
integration also favors legalism because it generates more
economic gains and because the trade barriers involved
are more complex.

U.S. PTAs
EU association agreements have opted for political settlement of bilateral disputes. Thus, the first PTAs to incorporate
formal panel procedures of the type used in the WTO and its
predecessor, the General Agreement on Tariffs and Trade
(GATT), were the Canada–U.S. FTA (CUSFTA) and NAFTA.
U.S. PTAs still largely follow the CUSFTA/NAFTA model,
although post-2001 PTAs have departed from it in some
respects, as discussed below. Annex A gives an account of the
dispute settlement choices made in negotiating these
agreements—choices that influenced the design of the WTO
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Dispute Settlement Understanding (DSU). Hart, Dymond,
and Robertson (1994); Kreinin (2000); and Cameron and
Tomlin (2002) provide detailed accounts of the negotiations.
Among the abundant literature on these agreements, Loungnarath and Stehly (2000) analyze CUSFTA and NAFTA
disputes and argue that political pressure has impaired
outcomes for Canada, as the weaker partner. Davey (1996)
presents a detailed retrospective on every CUSFTA dispute. He concludes that binational review of trade remedy decisions under CUSFTA Chapter 19 has been generally reasonable but could be improved, and he makes
suggestions for minor changes to that end. He also finds
that the general trade dispute procedures of Chapter 18
were not an improvement on GATT procedure; in practice,
the parties largely preferred GATT for their bilateral disputes, and he predicts that the NAFTA governments will
continue to prefer WTO procedures wherever possible.
Gantz (2006) surveys experience under the three NAFTA
dispute settlement mechanisms (state-to-state trade disputes, antidumping and countervailing duty binational
reviews, and investor-state arbitration), reviews U.S. attitudes toward NAFTA dispute settlement, and discusses the
decline in U.S. government support for NAFTA since 1994.
He rates Chapter 19 review of antidumping and countervailing duty decisions as a success—although it enjoys little
support in the U.S. government, which has not included
such a provision in any post-NAFTA PTA.1

Choi (2004) analyzes the dispute settlement provisions
of a selection of East Asian PTAs and makes a number of
specific suggestions for PTA dispute settlement procedures.
Choi suggests that opening panel hearings in such disputes
would be undesirable because it would increase pressure on
panelists by domestic interest groups. Luo (2005) discusses
the “Asian way” of dispute settlement under ASEAN and
points out that, following the establishment of the ASEAN
Dispute Settlement Mechanism (DSM) in 1996, there were
many actual disputes among ASEAN members concerning
implementation of the ASEAN Free Trade Area, but none
were brought to the DSM. Luo suggests the use of an independent enforcement body, or access for private parties, to
counteract governments’ reluctance to engage in open conflict. Nakagawa (2007) analyzes the use of dispute settlement by East Asian governments in the WTO and in PTAs.
He argues that most trade disputes between Asian PTA parties will be brought to the WTO and that settlement of disputes through negotiated deals will continue to be the trend
in East Asia because of underlying economic factors and the
limits on what dispute settlement mechanisms can accomplish. Kawai and Wignaraja (2009) present the results of a
survey of firms in East Asia. They find that most of the
firms surveyed do not use PTA preferences because of lack
of information, costs related to rules of origin, and low
margins of preference. Obviously, if firms are not using
PTAs, there will be fewer PTA-related disputes.

East Asian PTAs

Latin American PTAs

As Baldwin (2008) points out, East Asia’s regional integration into “Factory Asia” took place initially not through
PTAs but through unilateral cuts in most favored nation
(MFN) tariffs. Baldwin notes the potential insecurity of
such liberalization, which is not backed by any enforceable
legal obligations. He characterizes the Association of Southeast Asian Nations (ASEAN)–China FTA initiative in 2000
as the trigger for similar moves by Japan, the Republic of
Korea, and others, resulting in the current “noodle bowl” of
East Asian PTAs. Wang (2009) describes the Dispute Settlement Mechanism Agreement of the ASEAN–China FTA as
a “landmark agreement,” since it is China’s first PTA to provide for settlement of bilateral or regional disputes through
formal procedures, even to the extent of authorizing trade
retaliation. Snyder (2009) analyzes China’s PTAs and finds
that almost all have used WTO dispute settlement as a
template, with the exception of China’s Closer Economic
Partnership Agreements (CEPAs) with Hong Kong SAR,
China, and Macao SAR, China. Disputes under the CEPA
agreements are settled diplomatically, by consultation and
agreement between the parties.

A wealth of data is available on dispute settlement in
PTAs in Latin America and the Caribbean.2 Sáez (2007)
finds that countries in the region have been very active in
dispute settlement, that they use the WTO even when
PTA dispute settlement mechanisms exist, and that in
Latin American PTAs, disputes on tariff application,
drawback, and excise tax discrimination have tended to
peak during an agreement’s initial period, when tariffs are
being phased out.
There is a substantial scholarly literature in Spanish
examining the Andean Community institutions, the dispute settlement mechanism of the Southern Cone Common Market (Mercosur, Mercado Común del Sur), the
Latin American Integration Association/Asociación Latinoamericana de Integración (LAIA/ALADI), and other
regional institutions in the light of Latin American
domestic and international legal doctrine. Englishlanguage sources consulted for this chapter include the
valuable recent empirical studies on the Andean Community by Helfer and Alter (2009) and Alter and Helfer
(2011), as well as a collection edited by Lacarte and
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Granados (2004), which covers dispute settlement under
LAIA/ALADI (Rojas Penso 2004), Mercosur (Opertti
2004; Whitelaw 2004), the Andean Community (Vigil
Toledo 2004), and various Central American trade agreements (Echandi 2004).
African PTAs
World Bank and International Monetary Fund (IMF) studies on African regionalism (Foroutan 1992; Yang and
Gupta 2005), as well as discussions in World Bank (2000),
Schiff and Winters (2003), Gathii (2010), and Thorp
(2010), note the dense web of PTAs in Africa. These studies
generally find that, although most African PTAs have a
high level of ambition for integration, they have not been
effective in eliminating intraregional trade and investment
barriers and have struggled with (or succumbed to) economic conflict resulting from an asymmetric distribution
of gains from liberalization. Implementation of PTAs has
been beset with obstacles, including linguistic differences,
intra-PTA differences between common law and civil law
systems, and a pervasive shortage of resources for PTA
institutions, including those involved in dispute settlement. As noted by Essien (2006), general information on
the status of PTA courts in Africa is difficult to find. Gathii
(2010) presents a broader portrait of African PTAs, arguing
that they must be understood as flexible regimes that
incorporate variable geometry, asymmetric obligations,
mechanisms for redistributing benefits, and commitments
that are perhaps not meant to be enforced. If enforcement
is not intended, a scarcity of formal trade agreement disputes should be no surprise.
Dispute Settlement and Enforcement:
The Basic Options
In theory, the negotiators of a PTA start with a blank slate
and can choose any form or type of dispute settlement they
wish. In practice, dispute settlement mechanisms in PTAs
fall into three broad groups: political or diplomatic dispute
settlement; systems based on a standing tribunal; and referral to an ad hoc arbitral panel, as in the WTO. In a negotiating situation, the choice of system depends, first, on
whether the governments wish to have a third-party dispute settlement procedure, rather than rely solely on negotiation to settle disputes. If they opt for a third-party decision maker, they can go down the path of establishing a
standing tribunal, or they can follow the currently dominant approach of using a WTO-type ad hoc panel procedure. The pros and cons of each approach are discussed
next.

Political or Diplomatic Dispute Settlement
Political or diplomatic dispute settlement consists of settling disputes by negotiation and agreement. It gives the
parties to a PTA maximum flexibility. The agreement may
have no dispute settlement provisions at all; it may provide
only for consultations; it may provide for consultations
and refer disputes to a political body for resolution; or it
may provide for referral to a third-party adjudicator but
allow a party or parties to block the referral.
The choice of a political dispute settlement model often
reflects asymmetric power relations between the PTA parties. For instance, China’s Closer Economic Partnership
Agreements with Hong Kong SAR, China, and with Macao
SAR, China, state that the parties “shall resolve any problems arising from the interpretation or implementation of
the ‘CEPA’ through consultation in the spirit of friendship
and cooperation.” In pre-2000 European Union PTAs and
in the 1969 Southern African Customs Union (SACU), disputes were settled exclusively through political processes.
The use of political dispute settlement may also reflect a
low level of ambition for implementation of intra-PTA liberalization, as in the case of partial-scope agreements in
LAIA/ALADI, in ASEAN trade liberalization in the 1990s,
and in the Economic Cooperation Organization Trade
Agreement entered into by Central Asian countries.
The choice of political dispute settlement method may
also reflect a level of deep integration that gives both sides
in a PTA real leverage, even without third-party adjudication, as in the Australia–New Zealand Closer Economic
Relations Trade Agreement (ANZCERTA) and in the relations between Australia and New Zealand under the
recently signed ASEAN–Australia–New Zealand agreement.
The diplomatic model of dispute settlement was the
dominant model in all the EU’s pre-2000 association agreements and PTAs. These include the Europe Agreements
with Eastern European accession candidate countries; the
Euro-Mediterranean Agreements with the Arab Republic
of Egypt, Israel, Jordan, Morocco, and Tunisia; and the
Stabilization and Association Agreements with Balkan
countries (Ramirez Robles 2006). A party to one of these
agreements may refer to the agreement’s Association
Council any dispute concerning the application or interpretation of the agreement, and the Association Council
may, by consensus, adopt a binding decision to resolve the
dispute. Broude (2009) describes this concept as “a case of
faux institutionalization—the Association Council is a
ministerial-level body, designed to meet but once a year.”
He notes that, in practice, disputes are officially delegated
to an Association Committee that reports to the Council
and are handled by diplomatic negotiation. In theory, these
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agreements permit any party to have recourse to arbitration if negotiations fail to settle a dispute, but the appointment of arbitrators can be blocked, and there are no deadlines or procedures. The agreements provide no organized
procedures for ensuring compliance with arbitral awards
except for a “nonexecution clause” that permits a party to
take “appropriate measures,” even without going through a
dispute settlement procedure, if it considers that the other
party has failed to fulfill an obligation under the agreement.
Garcia Bercero (2006) states that this diplomatic
approach has been an effective means of settling “low profile trade irritants” but that some disputes linger unresolved for years, if one party is stubborn and the other is
unwilling to blow up the relationship by taking retaliatory
action. He reports that the arbitration procedure has seldom been used, that the nonexecution clause has been
invoked very sparingly, and that most of these invocations
have involved EU disputes with the Russian Federation.
The standard dispute settlement procedure in
LAIA/ALADI is set forth in Resolution 114 of the association’s Committee of Representatives. The resolution,
adopted in 1990, provides for consultations between the
parties, after which a member country may request the
Committee of Representatives to propose a nonbinding
solution. The association’s secretary-general has characterized this system as “virtually useless” and ineffective in
resolving disputes (Rojas Penso 2004). As a result, parties
to the partial-scope agreements within LAIA/ALADI have
adopted specific dispute settlement procedures. Some
agreements simply rely on direct negotiations, and some
recent ones provide for third-party panels.
The 1992 ASEAN Framework Agreement and the
Agreement on the Common Effective Preferential Tariff
Scheme for the ASEAN Free Trade Area both provided for
settlement of disputes by agreement between the parties,
with referral of nonsettled disputes to a ministerial-level
body. (This scheme has since been replaced by a panel
mechanism, as discussed below.)
To a notable extent, PTAs that started with diplomatic
or political dispute settlement have moved toward ruleoriented third-party dispute settlement modeled on the
DSU. Examples include ASEAN, which replaced earlier
arrangements with the 2004 ASEAN Protocol on Enhanced
Dispute Settlement Mechanism; SACU, which implemented a DSU-type scheme in the 2002 SACU Agreement;
and Mercosur, an agreement formally within the LAIA/
ALADI framework, which provides an elaborate thirdparty dispute settlement system, including appellate
review. The FTAs and economic partnership agreements
(EPAs) negotiated by the EU since 2007 have shifted to
panel-based third-party dispute settlement.
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Standing Tribunals
The standing tribunals of the European Union represent
the oldest system of this kind. Its example has been highly
influential worldwide, but especially in countries with historical ties to Europe.
The EU system. The European Court of Justice (ECJ) is
the original PTA standing tribunal. Established in 1952 as
the Court of Justice of the European Coal and Steel Community, it later became the Court of Justice of the European Communities and is now known formally as the
Court of Justice of the European Union. It now consists of
the 27-judge Court of Justice itself; a 27-judge court of first
instance, the General Court; and the Civil Service Tribunal,
for EU civil service employment disputes. In 2009 the ECJ
received 562 new cases, completed 588 cases, and had 742
cases pending at the end of the year. The 562 new cases
comprised 302 requests from EU member state courts for
preliminary rulings on issues of EU law, 143 direct actions,
105 appeals, and a few other cases (ECJ 2010a).
Direct actions include enforcement actions brought by
the European Commission against a member state for
failure to fulfill an obligation under Article 258 of the
Treaty on the Functioning of the European Union and
(very rarely) cases brought by one member state against
another regarding nonfulfillment of EU Treaty obligations (Article 259). In enforcement actions, the Commission sends a letter of formal notice to a member state—
the most recent official figures show that about 68
percent of complaints are settled before this point (European Commission 2009). After giving the member state an
opportunity to reply, the Commission delivers a “reasoned
opinion”; about 84 percent of infringement procedures
based on a complaint are settled before this stage. If the
member state does not comply with the reasoned opinion
by a deadline set by the Commission, the Commission
may bring a case before the ECJ; around 94 percent of
these infringement procedures are settled before an ECJ
ruling. Thus, only 6 percent of all procedures are resolved
by the court. Judgments under Article 259 or its predecessor provisions have been extremely rare (fewer than five
since 1951). In practice, if an EU government or stakeholder has a problem with another member state’s compliance with EU Treaty rules, it lobbies the Commission to
negotiate with the noncomplying government and possibly bring an action under Article 258. The Commission
then takes on the resource and reputational costs of negotiation and litigation and is also free to pursue its own
institutional agenda.
The ECJ and the European Commission enforcement
infrastructure represent the maximum in treaty enforcement,
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as measured by activity and resources. At the end of 2008,
the Commission was handling 1,557 complaints and
infringement files. Complaints accounted for two-thirds of
all cases other than those regarding late implementation of
EU directives. In 2008 the Commission opened 2,223
infringement procedures, sent 512 reasoned opinions, and
referred 209 cases to the ECJ (European Commission 2009).
The ECJ also provides guidance to the courts in all member states, through preliminary rulings on EU law requested
by national courts. These preliminary references ensure
uniform application of EU law, and the principles they
establish affect the entire EU legal order. They have given
the ECJ a platform for establishing fundamental principles
of EU law, such as its direct effect in national law, and legal
doctrines safeguarding freedom of movement of goods
and services. Private actors can bring domestic court cases
in order to obtain an ECJ preliminary ruling.
The ECJ and the judicial structure under it represent a
very large commitment of resources. Its 27 judges, one for
each member state, are assisted by a registrar; 8 AdvocatesGeneral who provide impartial advisory opinions on the
cases before the Court; and a large staff, including many
translators, housed in a new building in Luxembourg. The
ECJ also acts as an appellate court for cases brought before
the 27-judge General Court or the Civil Service Tribunal.
The 2011 draft budget for the Court of Justice of the European Union, comprising all these courts, is projected at
345,293,000 euros (about US$450 million), not including
the Commission’s enforcement expenses. Of the total, 75
percent goes for personnel and 25 percent for buildings
and other costs (EU 2010).
Other standing tribunals. The obligations of the European Free Trade Area (EFTA) and the European Economic
Area (EEA) are enforced by the EFTA Surveillance Authority and the EFTA Court. The most recent figures, for 2008,
show an actual cost for both of 3,606,035 euros (EFTA
Court 2009).
A number of South-South PTAs have patterned
their dispute settlement institutions on the ECJ and the
European Commission: they include the Andean Community, the Economic Community of West African States
(ECOWAS), the West African Economic and Monetary
Union/Union Économique et Monétaire Ouest-Africaine
(WAEMU/UEMOA), the Economic and Monetary Community of Central Africa (CEMAC, Communauté
Économique et Monétaire de l’Afrique Centrale), the East
African Community (EAC), and the Common Market for
Eastern and Southern Africa (COMESA).The reasons for
following the EU model are partly historical and (in the
case of African PTAs) partly attributable to the influence of
the EU as the regional hegemon. At the time many of these

PTAs were negotiated, the GATT dispute settlement mechanism was in disuse or did not otherwise provide a positive
model for enforcement of obligations. The project of
building the European Community and then the European
Union provided a stronger model for PTA ambitions.
The most judicialized South-South PTA dispute settlement institutions, the Andean Tribunal of Justice (ATJ)
and the Andean Community General Secretariat, were
established in 1979 as part of the Andean Pact. Treaty
amendments in 1996 created a new Andean Community,
strengthened the ATJ, gave the General Secretariat a
stronger role, and reduced diplomatic elements in the procedures. The General Secretariat may now initiate a noncompliance investigation on its own and must initiate an
investigation in response to a complaint by a government
or private party. There have been up to 30 such cases per
year.3 The General Secretariat sends a notice to the government concerned, which must respond. The General Secretariat then issues a reasoned opinion, which is published
and with which the government concerned is obligated to
comply. If the government does not comply, then the General Secretariat, a complaining member state, or a private
party whose rights have been affected may bring a noncompliance case (acción de incumplimiento) against the
noncomplying country to the ATJ, which sits in Quito.
There have been up to 20 such cases per year.4 If the ATJ
makes a finding of noncompliance and the losing government fails to comply by the deadline set by the ATJ, the
ATJ may initiate a summary procedure (procedimientosumario) in response to a request by the General Secretariat, a member state, or an affected private party and may
authorize sanctions against the noncomplying government
by other member states (Vigil Toledo 2004; CAN 2008a).
Alter and Helfer (2011) observe that, compared to the ECJ,
the ATJ has been deferential to Andean states and unwilling to push for compliance with Andean law and that the
ATJ has “refused to serve as the engine of Andean legal
integration”—which they characterize as a politically
prudent path in the face of Andean states’ “tepid” commitments to Andean integration.
The ATJ also can issue rulings in response to references
from national courts; such rulings account for 90 percent
of ATJ case law. Ninety-six percent of preliminary references through 2007 involved intellectual property disputes,
for three reasons: first, private litigants have rarely used
Andean rules to challenge other policies; second, intellectual property agencies in the Andean countries actively
encouraged such references and incorporated them into
their domestic decision making; third, national courts
rarely send novel questions to the ATJ; fourth, there is no
infrastructure of scholars and practitioners proselytizing
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for Andean law; and, fifth, these conditions have continued
the same no matter what the level of political support for
the Andean Community project (Helfer and Alter 2009;
Alter and Helfer 2011). The fiscal 2008 budget for the
Andean Tribunal was US$1,170,667.5
As part of an overall initiative to strengthen Central
American regional integration, governments in the region
established the Central American Court of Justice (CACJ),
or Corte de Justicia Centroamericana, in 1994. The CACJ
has almost never been used for trade disputes. In the late
1990s, the countries established a Central American Trade
Dispute Resolution Mechanism, modeled on the WTO,
which, since 2003, has applied to all countries in the region
(Echandi 2004).
The Caribbean Court of Justice was created in 2001 with
a dual role: to serve as a final court of appeal in civil and
criminal cases for its member states, and to interpret the
Treaty of Chaguaramas, which established the Caribbean
Community (CARICOM). The extent of regional support
for this court is unclear, and it lacks the institutional support of a secretariat to monitor compliance (INTAL 2005).
In 2007 the CCJ’s administrative expenses amounted to
US$32.2 million (CCJ 2008).
A number of African PTAs have also established courts
on the ECJ model; these include ECOWAS, WAEMU/
UEMOA, CEMAC, the EAC, and COMESA. As the following examples illustrate, a regional tribunal created to
enforce trade law may also become involved in other issues,
and vice versa:
• The ECOWAS Community Court of Justice was created
in 1991, but its members were only appointed in 2000.
The court sits in Abuja and has a modest budget for
handling both enforcement of ECOWAS norms and
human rights issues. Originally, only states could bring
disputes, but since 2005, individuals have been able to
bring cases, including complaints based on human
rights instruments. The court has been active recently,
but mostly on cases with a human rights dimension
(Banjo 2007; Hessbruegge 2011; Daily Independent
2011).
• The UEMOA court has a permanent building at its seat
in Ouagadougou, and a modest budget.6 CEMAC’s
Court of Justice sits in Ndjamena. Each court issues
fewer than 10 decisions per year.
• The Court of Justice of the East African Community,
which meets in Arusha, Tanzania, was dormant from
1999 until receiving its first case in December 2005. It
hears both disputes between member states and preliminary references by courts in member states. Its fiscal
2010/11 budget was US$2,841,777, out of a total EAC
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budget of US$60 million, half of which is financed by
aid donors (see EAC 2010).
• The COMESA Court of Justice was established in 1994
and appointed in 1998, but since moving to Khartoum
in 2006, it has reportedly faced problems with inadequate funds and staff, lack of a physical location, and the
need to adapt to shari’a law. It has been unable to meet
even twice a year. Its 2001 budget was US$595,538
(COMESA 2000, 2009; East African 2006; AICT data).7
• The SADC Tribunal of 10 part-time members was formally established in 1992 and was inaugurated in 2005.
It meets, as required, in Windhoek. It has a registrar and
16 employees. The SADC budget is largely funded by
donor countries. The tribunal’s cases have included
appeals by SADC employees and three cases in which
the court condemned Zimbabwe’s land reform program
as racially discriminatory and illegal under the SADC
Treaty. Faced with noncompliance, the complainants
have used South African courts to seize property of
the Zimbabwe government, and the tribunal has asked
the SADC heads of state to consider a request by one
of the complainants that the SADC expel Zimbabwe
(Nyaungwa 2010; Reuters 2010).
Dispute Settlement by Referral to
Ad Hoc Panel (WTO Model)
The third, currently dominant, model for PTA dispute settlement is based on the WTO’s dispute settlement system
(originally developed in the GATT). A panel is convened
for one dispute (thus, it is “ad hoc”), with terms of reference limited to that dispute. The panel hears the written
and oral arguments of disputing parties, issues a written
ruling applying the trade agreement’s law to the dispute,
and then disbands. The WTO’s dispute settlement procedures have shaped expectations of governments and stakeholders regarding credible dispute settlement and enforcement within trade agreements. As a result, PTA negotiators
have converged on the WTO-like model. Dispute settlement procedures of this type are very widespread and
appear in virtually all new PTAs, such as the following list,
which includes some PTAs that have been signed but not
yet ratified:
• Australia: FTAs with Chile, Singapore, and Thailand
• ASEAN Enhanced Dispute Settlement Mechanism, which
covers disputes under at least 46 ASEAN agreements on
tariff preferences, tariff nomenclature, investment, services, mutual recognition of standards or certification,
customs, and the like; ASEAN FTAs with China and
Korea; the ASEAN–Australia–New Zealand FTA
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• Canada: FTAs with Chile, Colombia, Costa Rica, Israel,
Jordan, Panama, and Peru
• Chile: FTAs with Central America, China, Colombia,
EFTA, Japan, Korea, Mexico, Panama, and Peru
• China: FTAs with Costa Rica, New Zealand, Pakistan,
Peru, and Singapore
• EFTA: FTAs with Canada, Colombia, Croatia, Egypt,
Israel, Jordan, Korea, Lebanon, the former Yugoslav
Republic of Macedonia, Morocco, and the Palestinian
Authority
• EU: FTAs with Chile, Korea, and Mexico and the recent
EPA with the Caribbean Forum of African, Caribbean,
and Pacific (ACP) States (CARIFORUM)
• India: FTAs with Chile and Mercosur
• Japan: EPAs with Brunei Darussalam, Chile, Indonesia,
Malaysia, Mexico, the Philippines, Singapore, Switzerland, Thailand, and Vietnam
• Mercosur: Protocol of Olivos, with Argentina, Brazil,
Paraguay, and Uruguay
• Mexico: FTAs with Bolivia, Colombia, EFTA, Israel,
Nicaragua, the Northern Triangle countries (El
Salvador, Guatemala, and Honduras) and Uruguay
• New Zealand: FTAs with Thailand and Singapore
• Singapore: FTAs with the Gulf Cooperation Council
(GCC), India, Jordan, Korea, Panama, and Peru;
Trans-Pacific Strategic Economic Partnership (TransPacific SEP).
• United States: NAFTA; U.S. FTAs with Australia,
Bahrain, Dominican Republic–Central America Free
Trade Agreement (CAFTA–DR), Chile, Colombia,
Israel, Jordan, Korea, Morocco, Oman, Panama, Peru,
and Singapore
The cost of an ad hoc panel system depends on how
many panels exist. If there are none, the cost of dispute settlement approaches zero, as the disputes that do not reach
the panel stage will be supervised by existing PTA institutions. The out-of-pocket system costs of panels—panelist
compensation and expenses; hearing venue; and clerical,
translation, and interpretation services—depend on the
parties’ procedural choices and the number of disputes.
The WTO’s annual budget for dispute settlement panels
(excluding the organization’s first three years) has ranged
from a high of 1,195,300 Swiss francs (Sw F) in 1999 to a
low of Sw F 655,592 in 2006. For 2011, it was estimated at
Sw F 987,000 for panels and Sw F 50,000 for arbitrations
(WTO 2009, 52). The WTO’s costs for panel proceedings
are low in relation to the number of disputes handled
because WTO members whose delegates serve as panelists
contribute their services without compensation. The
estimated 2011 budget for the WTO Appellate Body is

Sw F 5,691,000, of which personnel costs account for
69 percent, or Sw F 3,909,500 (WTO 2009, 52).
These system costs exclude the costs of participation for
the parties. Some governments maintain an internal legal
staff or otherwise represent themselves in trade disputes.
Others hire counsel or expect stakeholders to pay for counsel engaged by the government. The standard ceiling fees
for legal assistance (without further subsidy) set by the
Advisory Centre for WTO Law provide a lower-bound estimate for legal costs in the WTO: Sw F 47,628 for consultations and Sw F 143,856 for panel proceedings, or Sw F
191,484 together (ACWL 2007).
Choosing among the Options
In considering dispute settlement, the first choice is
whether to rely exclusively on diplomatic or political dispute settlement or to provide for third-party dispute settlement of some sort. The key difference between the two is
that in the former, a complaining party that has tried and
failed to negotiate a mutually satisfactory solution does not
have the option of obtaining a determination by a neutral
third party. In a tribunal or ad hoc panel system, if there is
no agreement, the complaining party can refer the dispute
to a neutral decision maker who rules on the dispute. Settlement by negotiation is possible in any system; indeed,
the classic WTO model requires that the complaining party
give the responding party an opportunity to settle the
problem through bilateral consultations, and the preliminary stages in a tribunal system may also result in compliance or a compromise settlement.
Negotiators may choose to rely solely on diplomatic or
political dispute settlement if the PTA is unambitious or
represents only a low sunk investment in integration. They
may also feel that government-government dispute settlement is not necessary if the PTA partners have a transparent commercial and legal environment with stable trade
relations and a high degree of economic integration, as in
ANZCERTA. And there may be no place for third-party
dispute settlement in a PTA with strongly asymmetric
relations, such as the CEPAs that China has negotiated
with Hong Kong SAR, China, and with Macao SAR,
China. Political or diplomatic means of dispute settlement
are unlikely, however, to provide a sufficient incentive
structure to keep markets open in times of economic
stress.
Most recent PTAs have opted for third-party dispute
settlement because of significant factors that distinguish
the new and enhanced PTAs negotiated since 1994 from
their predecessors of the GATT era, as described by Schiff
and Winters (2003).
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First, many of these agreements have embraced deep
integration, going well beyond border measures to cover
subjects such as investment, services, and domestic regulation. Where a partner has relatively low border barriers,
expansion of the scope of the PTA to behind-the-border
measures may be necessary if the PTA is to offer substantial
economic benefits—as Francois and Manchin (2009) find
for a possible PTA between the EU and the Commonwealth of Independent States (CIS). The increased level of
ambition involved in a deep integration agreement
requires the parties to make a greater resource investment
in implementing the agreement. Accordingly, negotiators
typically choose legalized, formal dispute settlement, following some widely understood model—currently, that of
the WTO. In North-South PTAs with asymmetrical power
relations, binding third-party dispute settlement becomes
even more important (World Bank 2000, 69–70). Recently
concluded PTAs in Latin America, Europe, and Asia
demonstrate to a striking degree that as PTA obligations
deepen, become more complex, and provide more value,
PTA partners seek more certainty than can be had through
purely diplomatic dispute settlement.
Second, the dominant paradigm has shifted to integration into the globalized economy through open regionalism.
“Open regionalism” implies that PTA parties actively seek
inclusion in global supply networks under transparent,
rule-of-law conditions by using the PTA to secure market
access rights, and by turning away from import-substituting
industrialization or administrative protectionism. Open
regionalism can also lead to coexistence of PTA networks,
docking (legal connection) of PTA networks, and even multilateralization of PTA networks. Dispute settlement can
reinforce open regionalism in the first sense by ensuring full
PTA implementation and reinforcing the PTA’s lock-in
effect. Systems based on a regional court can be an important focus of region building, as seen in the case of the
European Court of Justice. However, if the goal is to connect
PTAs into larger networks, ad hoc panel systems are easier to
merge than court-based systems of dispute settlement.
Structuring a PTA Dispute Settlement
System: More Decisions
Some threshold decisions are required in order to set the
system’s parameters. The agreement will need to define the
range of possible complaints, or “causes of action,” as well
as their potential subject scope. Since practically all PTAs
overlap with the WTO (and may overlap with other PTAs),
PTA negotiators must also decide what will happen in the
event that a party brings claims under the WTO concerning a measure disputed in the PTA.
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Defining the Grounds for Complaint
Breach of obligations. Many PTAs simply state that dispute
settlement will be available in cases of violation of the
PTA obligations or of failure to implement the PTA; some
also allow for the use of the mechanism to settle disputes
regarding interpretation of the PTA. For instance, in
CUSFTA and later U.S. FTAs, the dispute settlement provisions apply with respect to avoidance or settlement of disputes regarding the interpretation or application of the
agreement, or regarding measures considered to be inconsistent with the obligations of the agreement. Some PTAs
(e.g., the Japan–Chile and ASEAN–Australia–New Zealand
agreements) draw instead on the formulation in GATT
Article XXIII:1(a), which permits invocation of the dispute
settlement mechanism when a “benefit accruing . . .
directly or indirectly under this Agreement is being nullified or impaired . . . or the attainment of any objective of
this Agreement is being impeded as the result of the failure
of another [party] to carry out its obligations under this
Agreement.”
Nonviolation nullification or impairment of concessions
or obligations. Some PTAs give their parties not just a remedy against violation or noncompliance by another party,
but also a remedy against measures of other parties that are
PTA-consistent but still take away the benefit of bargainedfor PTA market access. These “nonviolation nullification or
impairment” remedies are modeled on GATT Article
XXIII:1(b).8 GATT and WTO panels have interpreted Article XXIII:1(b) as providing for recourse when (a) benefits
that could reasonably have been expected at the time of a
negotiated market access concession (b) are nullified or
impaired by (c) a later (GATT-consistent) government
measure that upsets the conditions of competition between
domestic and imported products. Under the GATT and
now the DSU, remedies in such “nonviolation” cases are
limited to compensatory tariff reduction on other products; the WTO cannot require a member to alter measures
that are WTO-consistent. Almost all GATT nonviolation
disputes concerned subsidies that were GATT-consistent
but distorted trade.
PTAs with panel-based dispute settlement show continued interest in nonviolation remedies as a means of
protecting the market access and other benefits that these
agreements provide. However, the PTAs that provide such
remedies tend to explicitly identify which benefits are thus
protected, typically by citing specific PTA chapters. For
instance, all U.S. FTAs explicitly permit disputes regarding
nonviolation impairment of benefits accruing under
specific identified chapters, usually those concerning
market access and national treatment for trade in goods

476

Amelia Porges

(including rules of origin), cross-border services trade,
procurement, intellectual property rights (IPRs), and,
sometimes, technical barriers to trade (TBTs). Some PTAs
provide nonviolation remedies only for certain chapters—
for example, only for goods, or for goods and services, or
for goods, services, and various other categories that may
include TBTs, sanitary and phytosanitary (SPS) measures,
aviation, procurement, and IPRs.9 A few PTAs make provision for disputes regarding nullification or impairment of
PTA benefits generally (e.g., Japan–Switzerland and
Canada–Israel). Other PTAs only provide for settlement of
disputes regarding noncompliance with obligations under
the agreement (the Australia–Singapore, Chile–China,
Chile–EU, Japan–Indonesia, and Japan–Mexico PTAs, and
many others) or explicitly exclude any possibility of nonviolation complaints (the ASEAN–Australia–New Zealand
agreement).
The Target of a Complaint
Measures by a government. It goes without saying that PTA
dispute settlement deals with government measures—that
is, existing laws, regulations, or other official actions or failures to act that engage state responsibility, as opposed to
actions of private parties. Although there is at least one case
of a dispute (in Mercosur) concerning trade-obstructing
actions by private parties (see annex B), the actionable
measure was a PTA party’s failure to ensure free circulation
of goods as required by the PTA.
Proposed measures. Some PTAs permit disputes concerning proposed measures, such as pending legislation. The first
modern example of such a provision appears in CUSFTA
Chapter 18. Both CUSFTA and NAFTA provide for consultations and for requests for a panel decision regarding
whether pending legislation in a partner is consistent with
the PTA. Since 2001, U.S. PTAs have permitted consultations,
but not arbitral panel proceedings, on pending legislation.
As Donaldson and Lester (2009) note, dispute settlement about proposed measures raises significant policy
issues. It can be a waste of resources for panels to consider
measures that may never be enacted, but early consultations can help limit or prevent trade damage by persuading
governments not to enact measures that would violate
their PTA obligations.
Subject matter exclusions. PTA dispute settlement procedures generally apply only with respect to the rights and
obligations provided in that PTA. Some subject areas are
often excluded from dispute settlement even when they are
included in a PTA.
If a PTA contains “soft-law” obligations that urge but
do not mandate economic or other cooperation, those

obligations are often excluded from formal dispute settlement. Such an exclusion makes sure that no dispute settlement panel will ever read “should” as “shall.”10 As a
corollary, when obligations regarding a subject area are
limited to soft law, that area is likely to be excluded from
formal dispute settlement.11
PTAs may also exclude areas from dispute settlement in
order to ensure policy space for domestic regulation or to
avoid PTA challenges to determinations by domestic regulators in particular cases. For instance, some PTAs exclude
from dispute settlement any complaint regarding denial of
rights to temporary entry and stay by business visitors
unless the complaint concerns a pattern of practice and the
nationals involved have exhausted local administrative
remedies.12 The objective is clearly to prevent the agreement’s being used for immigration litigation. Some PTAs
exclude TBT or SPS issues, or both, for similar reasons. The
Japan–Switzerland FTA limits possible complaints regarding the effect of taxation on the PTA while subordinating
the PTA to tax treaty obligations, following the example of
Article XXII:2 of the WTO General Agreement on Trade in
Services (GATS). In PTAs with competition chapters, the
relevant chapter is often excluded from dispute settlement
because competition authorities see panel review of their
decisions as unwelcome and inappropriate.
PTAs may exclude areas from PTA dispute settlement
when the PTA’s obligations merely reaffirm WTO obligations. For instance, if a PTA simply confirms TBT or SPS
obligations that are derived from the WTO Agreement, it
may exclude TBT or SPS issues from PTA dispute settlement.
Finally, PTAs may exclude panel interpretation of subjects that are reserved to specific bodies in one of the parties. For instance, all New Zealand PTAs that have formal
dispute settlement mechanisms provide that the interpretation of the 1840 Treaty of Waitangi between the British
Crown and Maori tribes shall not be subject to dispute settlement under the PTA. Under New Zealand law, matters
concerning this treaty are reserved to a special tribunal.
Overlap between the PTA and Another Forum
Overlap in obligations between two legal regimes occurs
when the same parties take part in two separate regimes
and both regimes regulate the matter in dispute at the same
time. Almost all PTAs overlap with the WTO Agreement, as
PTAs and the WTO both require national treatment and
ban quantitative restrictions in trade. Indeed, many PTAs
simply incorporate GATT Articles III and XI by reference.
Some PTA members are also members of another overlapping PTA, as happens with CAFTA–DR and the Central
American Common Market (CACM), SACU and the
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Southern African Development Community (SADC), and
ANZCERTA and the ASEAN–Australia–New Zealand FTA
(Pauwelyn 2004).
When both legal regimes have independent dispute
settlement regimes, overlap affords opportunities for a
complaining party to choose the most advantageous forum
or to relitigate a case in one forum (usually, the WTO) after
an unsatisfactory outcome in another (the PTA). For
example, Brazil brought a Mercosur challenge to an Argentine antidumping measure on poultry; the Mercosur arbitral tribunal found that the measure was not regulated by
Mercosur law and was therefore not inconsistent with
Argentina’s Mercosur obligations. Brazil then went to the
WTO, and the WTO panel found that the antidumping
measure violated the WTO Agreement on Antidumping
(Piérola and Horlick 2007). In another case, Brazil prevailed in a Mercosur challenge to an Argentine textiles safeguard, but Argentina did not remove its quotas, and Brazil
obtained a settlement only after bringing the dispute to the
WTO (Kwak and Marceau 2006). Similarly, Argentina
brought a complaint against Chile’s price band tariffs to
the WTO after Chile failed to comply with a nonbinding
PTA panel decision (Tussie and Delich 2005).
For any government, and particularly for developing
countries, relitigation poses a resource burden, particularly
if a developing country must mount multiple defenses of
the same measure in different forums. Overlap also presents the possibility of conflicting rulings, as in the
Argentina poultry case (Pauwelyn 2006). A WTO panel
does not have jurisdiction to rule on whether a measure
violates a PTA, and vice versa. Domestic law doctrines that
curb duplicate litigation, such as lis alibi pendens and res
judicata, are not a solution because the obligations are not
the same.13 Even if GATT Article III is incorporated by reference into a PTA, in the PTA context it is part of PTA law
and is subject to exceptions and dispute settlement procedures that may not be the same as in the WTO (Kwak and
Marceau 2006).
Resolving Overlap
There are three options for dealing with forum shopping in
dispute settlement: give precedence to the PTA proceeding;
give precedence to the WTO or other proceeding; or allow
the parties to choose but prohibit relitigation.
Preference for PTA rules. A PTA may require that all disputes between PTA parties involving PTA provisions be
settled exclusively within the PTA. The EU Treaty has such
a requirement, and in the MOX Plant Case, the ECJ interpreted the relevant EU Treaty article as barring Ireland
from bringing a dispute against the United Kingdom under
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the UN Convention on the Law of the Sea or any other
treaty concluded by the European Community (MOX
Plant Case 2006).
PTA negotiators have also required parties to give precedence to PTA rules that provide more policy space than
WTO rules (or otherwise are “WTO-minus”) by specifying
the forum for particular disputes. For instance, NAFTA’s
Article 104 provides that in the event that obligations
under certain listed environmental agreements are inconsistent with NAFTA obligations, the environmental agreements prevail, and under Article 2005(3), if a defending
party claims that Article 104 would apply, the complaining
party can only bring the dispute under NAFTA. Article
2005(4) similarly gives the responding party the right to
have an SPS or TBT dispute heard only under NAFTA,
which was considered to afford more policy space. The
Chile–Mexico and Canada–Chile FTAs have similar clauses.
NAFTA also gives a third NAFTA party the right to force
a preference for PTA dispute settlement. Under NAFTA
Article 2005(2), before a NAFTA party initiates WTO dispute settlement against another party on grounds that are
“substantively equivalent” to those available under NAFTA,
it must notify the third NAFTA party. If the third party
wishes to litigate regarding the matter under NAFTA, it
must inform the complaining party and consult; if the parties fail to agree on the forum, the dispute is normally to be
settled in NAFTA.
Preference for the WTO. The other extreme is represented by the EU–Chile PTA, which provides that if a
dispute concerns a breach of a PTA obligation that is
equivalent in substance to a WTO obligation, it must be
brought in the WTO. Once a forum is selected, it is to be
used to the exclusion of any other, and all arguments
regarding forum choice must be resolved within the first
30 days (Garcia Bercero 2006).
Binding election of forum. Most recent PTAs use some variant of the approach adopted first in CUSFTA. That model
allows disputes arising under both the PTA and the WTO to
be settled in either forum at the discretion of the complaining
party but provides that, after the “initiation” of dispute settlement, the procedure employed must be used to the exclusion
of any other. (The “initiation” point can be defined as the
parties wish; CUSFTA pegs it at the point of referral to a
panel, so that the complaining party can make its choice after
consultations.) The complaining party thus has the option
to choose the strongest substantive and procedural rules,
while duplicative proceedings are excluded. Provisions of
this type appear, for instance, in CUSFTA and all later U.S.
FTAs; in Mexican PTAs; and in the China–New Zealand,
Japan–Indonesia, Japan–Switzerland, Australia–Thailand,
and SACU–EFTA PTAs. Under Mercosur’s Protocol of
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Olivos, which was signed in 2002 in the wake of the poultry
case discussed above, if a dispute may be brought in more
than one forum, the complaining party may select the forum,
or the parties may agree on a forum, but once the dispute is
initiated, none of the disputing parties may go to another
forum. Variations on this formula permit a dispute to be
brought again in another forum if the parties have so
agreed (as in the China–ASEAN and ASEAN–Australia–
New Zealand PTAs), or if substantially separate and distinct rights and obligations under different international
agreements are in dispute (e.g., under the ASEAN–Japan
and Australia–Chile PTAs).
Given a choice between bringing a dispute under the
WTO or under a PTA, most complainants now choose the
WTO, which is one reason there are so few PTA disputes.
Before the establishment of the WTO, two Canada–U.S.
disputes that could have been brought under GATT
Articles XI and III were brought under CUSFTA instead,
because at the time, CUSFTA offered the quickest and most
binding dispute settlement mechanism.14 The choice
would be different today.
Complainants prefer the WTO for several reasons: the
large body of cases (with appellate review), which offers
greater clarity and certainty about WTO obligations, and
greater predictability about the likely outcome of a dispute;
the fact that the WTO panel process cannot be blocked; the
stabilizing effect of WTO institutions; and the availability
of postjudgment compliance obligations and remedies.
WTO proceedings may also provide a unique opportunity
to mobilize third-party support and exert political pressure
on the respondent party (Piérola and Horlick 2007). Furthermore, WTO panels are composed of neutrals, whereas
PTA panels often include representatives of the parties.
Gantz (2006) suggests that this is a factor in the U.S. preference for the WTO forum over NAFTA.
Options for Procedures
In constructing a dispute settlement mechanism, negotiators need to consider what procedures to make available, what financial and infrastructural support will be
necessary, and what complaints the panels or tribunals
may handle.
Consultations
Whether a diplomatic or political dispute settlement
scheme or an ad hoc panel procedure is employed, a formal
dispute officially starts with a request for bilateral consultations. The consultation clause may require that the request
be in writing and that it state the legal grounds for the

complaint. It typically also requires the respondent party to
consult promptly, and it may obligate the respondent to
bring relevant officials to consultations and to provide sufficient information to facilitate settlement of the dispute.
The consultation clause must define the scope of issues
on which the parties are obligated to consult upon request.
Some agreements define this broadly: the consultation
clause in the ASEAN Enhanced DSM includes “any matter
affecting the implementation, interpretation or application
of the Agreement or any covered agreement.” The consultation clause will also determine whether a consultation
request can include both existing and proposed measures
and whether it can include both breaches of the rules and
nonviolation nullification or impairment of trade benefits.
As already noted, the consultation or pre-panel phase of a
dispute may also extend to mediation, conciliation or good
offices, or other forms of alternative dispute resolution.
A consultation clause is important because it gives any
PTA party a right to get another party to have a focused
talk about market access barriers in relation to the PTA’s
rights and obligations. The consultations provide a costeffective opportunity for the parties to settle their dispute
with maximum control over the outcome, by negotiation
and agreement. The consultation request is the first visible
formal document, but it usually only comes after extensive
contact between stakeholders and the complaining government, or between the governments concerned.
Consultations are also important because they provide a
key opportunity to clarify the facts. Governments normally
do not know the details of a PTA partner’s trade or regulatory regime; they do not know foreign law; and they do not
know what aspects of government regulation will have the
most impact on trade flows or the interests of stakeholders.
Before the consultations, the government may not have
collected the facts that it needs to determine its PTA rights
and prove a violation of PTA law. The government may
also not have a sense of the range of options for PTAconsistent implementation. Consultations provide an
opportunity for a government to gather information to
help evaluate a case before committing to it and to orient
its litigation strategy and settlement negotiations to maximize commercial benefit. For the respondent government,
consultations may offer an opportunity to reduce litigation
costs by persuading the other side that certain claims are
not worth litigating.
Both functions of consultations—settlement and
fact-gathering—can also be fulfilled through discussions
in the framework of a specialized PTA committee. Some
PTAs provide that committee consultations can take the
place of dispute settlement consultations procedurally, as
discussed below.
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Cases of urgency or perishable products. Some PTAs (e.g.,
the Chile–U.S., Canada–Peru, and ASEAN–Japan agreements and the Trans-Pacific SEP) provide accelerated
consultation timetables for cases of urgency, including
those involving perishable products, following the example
of Article 4.8 of the DSU. Most agreements do not define
“perishable,” but some do define it as including perishable
agricultural or fish products. The 2009 Canada–Colombia
and Canada–Peru PTAs provide accelerated consultations
for “cases of urgency, including those concerning perishable goods or otherwise involving goods or services that
rapidly lose their trade value, such as seasonal goods or
services.” This clause recognizes that if the harvest period
for a crop is limited and the crop is perishable, delay can
make dispute settlement worthless except as a deterrent to
repetition.
Requirement to have consulted. The GATT, the WTO,
and all PTAs reviewed for this chapter require that before a
party can use the agreement’s common resources for thirdparty arbitration of a dispute, it must give the responding
party an opportunity to settle the dispute through consultations. In the WTO, written consultation requests serve as
evidence that such an opportunity was provided. PTAs
generally require a written consultation request, and plurilateral PTAs require that the request be circulated to all
PTA parties so that they will have an opportunity to participate in consultations as third parties. The consultation
procedures may also afford a minimum consultation
period by stipulating that the next step can be taken only
after a certain number of days have elapsed after the consultation request.
The Formal Phase of a Dispute
During or after the consultations, the complaining party
may decide that a beneficial settlement by negotiation is not
possible. At that point, it begins to draw on the collective
resources of the PTA and to seek a formal determination—
by submitting a request to a political body (in PTAs with
political dispute settlement, such as the EU association
agreements), or by submitting legal documents as required
by the rules in a tribunal system, or by submitting a formal
request for establishment of an ad hoc panel. Dispute settlement rules that use ad hoc panels generally require that
the request be in writing and that it identify the measure or
measures at issue and the legal and factual basis for the
complaint.
PTAs based on ad hoc panel arbitration use two
approaches toward invocation of the panel process. In the
first, delivery of a panel request to the other party or to the
PTA’s central institutional body (or both) directly triggers
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the obligation to start the panel appointment process; the
Korea–Singapore, China–Singapore, and Australia–Chile
PTAs are in this category. Under the other approach, after
consultations are exhausted, the complaining party refers
the dispute to a political body for conciliation, and after a
specified period of time, or if conciliation otherwise fails,
the complaining party delivers a written request for a
panel to the other party, triggering the panel selection
process. This is the approach taken in NAFTA, in later U.S.
PTAs, and in some later Mexican and Canadian agreements, under which the political body is a commission or
joint committee, nominally at the ministerial level. Where
there is potential for settlement, the conciliation phase
provides another chance to negotiate, but in practice, the
required meeting of the political body can consist of a
brief conference call.
Infrastructure and Support for Dispute Settlement
Institutions. PTA negotiators will need to decide how the
PTA’s institutions will be used to support formal PTA dispute settlement. Dispute settlement requires management
of document exchanges and hearings; coordination of any
roster; secretarial, translation, and interpretation services;
provision or rental of a place to hold hearings; research and
drafting assistance to panelists; payment of panelist fees
and expenses; information services; and capacity building.
Negotiators may decide to have an existing secretariat take
on these functions. For instance, the ASEAN Secretariat
provides support to the ASEAN Enhanced Dispute Settlement Mechanism; the Mercosur Administrative Secretariat
supports Mercosur dispute settlement; and each national
section of the NAFTA Secretariat provides support for dispute settlement under NAFTA Chapters 19 and 20. This
approach can foster consistency of approach and build
common knowledge. PTAs can also have each panelist
arrange his or her own support services on a reimbursable
basis in the event of a dispute; this approach is more economical in the short run but can lead to uneven or legally
inconsistent results from case to case.
Expenses. Where dispute settlement is conducted
through a political body, each side supports its own diplomatic efforts. Where dispute settlement is conducted by a
standing tribunal, the tribunal and its associated secretariat
will have a standing budget process that involves substantial contributions by the parties. The expenses and payment for an ad hoc panel process typically depend on
whether the process is supported by a secretariat. The parties can set a standard scale for panelists’ fees and expenses,
eliminating fee competition between them and making
costs more predictable.
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A PTA that provides for an ad hoc panel process without drawing on existing institutional support typically
calls on the disputing parties to split the expenses. For
instance, where a panel is selected by each party choosing
an arbitrator, with a third or presiding arbitrator chosen
by agreement, each party usually pays its own expenses
and the fees and expenses for its arbitrator, and the parties divide equally the tribunal expenses (including the
costs of the venue and the interpretation and secretarial
services for the hearing) and the fees and expenses of the
presiding arbitrator. A few agreements—for example, the
Colombia–EFTA and Canada–EFTA PTAs, and the Mercosur Protocol of Olivos—permit the arbitrators to apportion costs or expenses among the parties as part of their
award. In 2006, when the Mercosur Permanent Review
Tribunal rejected as inadmissible an interlocutory appeal
by Argentina against the designation of a panel chairman
in a case, it assessed all costs and expenses against Argentina
(Mercosur 2006).
An existing secretariat, where there is one, may provide
dispute settlement support from its budget. This support
affords extra benefits to those who make more frequent use
of dispute settlement (but also provides public goods for
other PTA parties). PTAs can also budget and pay for dispute settlement separately or case by case. The ASEAN
Enhanced DSM provides for ASEAN member states to initially contribute equally to a separate revolving ASEAN
DSM Fund, to pay for the expenses of ASEAN panels, the
ASEAN Appellate Body, and related administrative costs of
the secretariat. The parties to a dispute otherwise bear their
own legal and other expenses and can be assessed for system expenses to replenish the DSM Fund.
Languages. Negotiators may also wish to consider the
working language for dispute settlement submissions,
hearings, and decisions. They may need to preserve the
option to conduct disputes in their own language or languages, or they may wish to choose a single common language in order to economize on costs, as translation of
submissions and interpretation at hearings can substantially increase the expense and time for dispute settlement.
On the one hand, NAFTA provides meticulously for the use
of up to three languages in dispute settlement, as do the
Canada–Peru PTA and other Canadian PTAs with Latin
American countries. On the other hand, some PTAs opt for
disputes to be conducted in English (Japan–Switzerland,
Korea–Singapore, Chile–China, Chile–Korea, ASEAN–
Australia–New Zealand). The EU–CARIFORUM EPA
states that the parties are to negotiate a common working
language but that if they cannot agree, the defending party
chooses the language, and each disputing party pays its
own costs of translating submissions into that language.

Whatever the language actually used in the dispute, it may
be politically necessary for texts of the decision to be made
available in all the official languages of the disputing parties, to ensure public acceptance.
Panel Procedures
Predictability and consistency yield major benefits for any
litigation process, and PTA dispute settlement is no
exception. In a PTA that settles disputes through a standing tribunal, the tribunal has standard rules of procedure
that establish expectations regarding requirements for
submission of pleadings, evidence and arguments, deadlines, conduct of hearings, and other issues relevant for an
orderly and predictable proceeding. In those PTAs that
settle disputes diplomatically, procedure is less important,
but if a PTA relies on ad hoc panels to settle disputes, the
negotiators may wish to lay down agreed rules of procedure to ensure that the panels make consistent procedural
decisions.
Many PTAs require the establishment of model rules of
procedure.15 Typically, the PTA text requires the establishment of model rules and specifies key issues that these
rules must cover, leaving details to be negotiated later.
Model rules may deal with issues such as how to commence a proceeding; the number and spacing of submissions to the panel; responsibility for administering dispute
settlement proceedings; who may attend hearings; deadlines and places for filing documents; languages, translation, and interpretation; protection of business confidential information; how the panel makes decisions
(consensus or vote); whether there can be separate arbitrators’ opinions; and whether such separate views must be
anonymous. The rules can also provide for transparency.
Panel requests for information; handling of business confidential information. Some PTA disputes may concern
product bans, SPS measures, or other measures, and in
such cases the parties may base their arguments on assertions of scientific or environmental fact. Examples are the
disputes on SPS measures and on Argentina’s ban on
retreaded tires that were adjudicated by Mercosur tribunals
and the SPS measure on milk imports that went before a
CUSFTA panel.
A panel faced with evaluating such issues and arguments may wish to seek help. The DSU permits a panel,
without limitation, to seek information from any relevant
source, and so do some PTA provisions or model rules of
procedure. Some PTAs, such as the Trans-Pacific SEP,
require that any information obtained must be submitted
to the disputing parties for comment. Under some agreements (e.g., the ASEAN–Australia–New-Zealand PTA), the
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panel has to ask the disputants before seeking outside
information; the parties have a veto over such a request;
and any information obtained has to be submitted to the
parties for comment. Some PTAs, such as the China–New
Zealand agreement, further require that if a panel takes
information or technical advice into account in its report,
it must also take into account any comments on that information by the parties.
Claims regarding a breach of PTA rules may involve
reliance on proprietary or business confidential factual
data. Even information on government programs can be
business confidential in nature; for example, information
about Canadian government subsidies to the dairy industry was excluded from a WTO panel report (WTO 1999).
Some WTO disputes (e.g., the dispute about the EU’s
banana import regime and the aircraft subsidies disputes)
have involved information extremely sensitive to the companies providing it. If PTAs are to be able to handle such
disputes, negotiators may wish to consider requiring panelists and panels to respect the confidentiality of the data.
Formalized expert groups. NAFTA, in Article 2015, authorizes panels to request a written report from a scientific review
board on factual issues concerning environmental, health,
safety, or other scientific matters raised by a disputing
party; the Canada–Chile and Chile–Mexico PTAs contain
similar provisions. These provisions have never been used.
Parallel provisions in the WTO (DSU Article 13.2 and
Appendix 4) also have never been used; WTO panels in
cases involving health or safety issues have consulted individual experts, who did not draw up any group report.
Duration of Panel Process
The governments that have negotiated PTAs have shown a
strong preference for speed in the panel process. For panelbased dispute settlement procedures that call for initial and
final panel reports, PTAs’ notional deadlines for a panel to
produce its initial report vary widely: 30 days in
SACU–Mercosur; 60 days in Mercosur and the ASEAN
Enhanced DSM; 90 days in NAFTA and the Canada–Peru
PTA; 120 days in the Chile–U.S. PTA; and 180 days in the
U.S.–Korea and Chile–Australia agreements. These PTAs
typically allow two weeks for comments from the parties
and then ask the panel to finalize its report within 30 to 45
days after the initial report.
Stakeholders favor short deadlines. The consultations
and other preliminary phases of a dispute, including panel
selection, can take considerable time, and business stakeholders are almost never compensated for damage caused
them by the breach of trade obligations. In practice, these
deadlines may be more aspirational than real. So far,
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NAFTA panel proceedings have taken well in excess of the
prescribed time. Defending parties are often motivated to
delay, and even complaining parties may prefer to take time
to prepare. If the panelists cannot coordinate their timetables to schedule a hearing, or do not meet deadlines, there
is little that the parties can do.
Appeal, Correction, and Remand
Where a trade agreement relies on ad hoc panels to settle
disputes, the PTA parties may seek greater assurance that
the decisions of successive panels will be consistent and
legally sound. Such assurance may be essential to secure
domestic acceptance of panel rulings. Tribunal systems
such as the ECJ respond to the same concerns with appellate review, or provisions for revision or interpretation of
past judgments. An appellate body involves incremental
cost to the parties, but it generates public goods in the form
of enhanced certainty and uniformity in the application of
international trade law.
The WTO and some PTAs now use two methods to prevent and correct panel error. The first method is to give the
parties to a dispute an opportunity to comment on a panel’s
report in draft form before the report is finalized; this innovation in CUSFTA was incorporated into the WTO DSU
and has been adopted in many PTA ad hoc panel processes.
The second method is appeal. The DSU includes an Appellate Body, which the EU required as a quid pro quo for
accepting binding dispute settlement in the WTO. The EU
has instituted a two-level process, with the General Court as
a court of first instance for certain types of disputes, with
appeal to the ECJ. Mercosur’s 2003 Protocol of Olivos created the Tribunal Permanente de Revisión (TPR), an
appellate tribunal (box 22.1). The Olivos Protocol reacted
to a number of difficult disputes and responded in part to
smaller states’ concerns about compliance with Mercosur
law (Whitelaw 2004). The TPR reflects a high level of institution-building ambition and helps enforce and build not
only treaty law but also the decisional law being created by
Mercosur institutions (Opertti 2004).
The ASEAN Protocol on Enhanced Dispute Settlement
Mechanism of 2004 calls for the ASEAN Economic Ministers to establish a seven-person Appellate Body patterned
on the WTO Appellate Body. As of early 2011, this had not
yet taken place.
Labor, Environment, Financial Services,
and Other Special Sectors
As noted in earlier chapters of this volume, many PTAs provide special dispute settlement procedures for particular
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Box 22.1. The Protocol of Olivos
The Mercosur Protocol of Olivos established a new five-person Permanent Appeals Tribunal (Tribunal Permanente de Revisión, TPR).
It consists of one arbitrator (with an alternate) appointed for a renewable two-year term by each of the four Mercosur members,
plus a fifth arbitrator appointed for one three-year term by agreement between the members. The TPR’s permanent headquarters is
in Asunción.
Disputes between Mercosur members are normally first heard by an ad hoc arbitral tribunal, which provides its award within 60
days (extendable to a total of 90 days). Within 15 days after the award, any party to the dispute may bring a motion for review to
the TPR. The TPR may consider only the legal issues dealt with in the dispute and the legal interpretations in the award, not issues
of fact. It renders its decision within 30 days. If the dispute involves two members, it is heard by three judges, and if more, by five
judges. (Whitelaw 2004). The TPR has heard two appeals. In one, it reversed the panel decision, and in the other, it ruled the
request inadmissible.
Under the Protocol of Olivos, parties to a dispute may also, by agreement, submit their dispute directly and in a single instance
to the TPR; in that case, the TPR acts like a panel and issues a nonappealable award in 60 days, which may be extended by 30 days.
The TPR also may rule on appeals by disputants regarding failure to comply with tribunal awards, or regarding the extent of
suspension of concessions after a failure to comply, and it may provide opinions to the Mercosur Common Market Group on
request.

subject matter. Special procedures may refer particular disputes to a political process for settlement, but even in the
context of binding third-party dispute settlement, the parties may wish to bring to bear special expertise, to provide
special opportunities to participate, to provide particular
forms of redress, or to limit the possible scope of sanctions
by a prevailing party. The key examples are labor, environment, and financial services.
Labor and environment. Chapters 19 and 20 of this volume describe the substantive obligations, including dispute
settlement, in those PTAs that deal with environment and
labor issues. Such obligations exist in all U.S. PTAs concluded since NAFTA, in some Canadian PTAs, in New
Zealand’s PTA with Thailand, in the Trans-Pacific SEP, in
the EU–CARIFORUM EPA, and in the chapter on trade
and sustainable development of the EU–Korea agreement.
As Bartels (2009) observes, the treatment of these
issues in North American PTAs has changed over time.
These dispute settlement provisions can be grouped into
four categories.
1. The side agreements to NAFTA—the North American
Agreement on Labor Cooperation (NAALC) and the
North American Agreement on Environmental Cooperation (NAAEC)—represent one model. They establish
institutional frameworks for cooperation, require that
domestic legislation adhere to high standards, and obligate each party to enforce and strive to improve its own
legislation. Panel proceedings require a two-thirds vote
of the three NAFTA parties. They are to be preceded by
consultations and a report by a committee of experts,
and they are only available in cases of persistent, traderelated patterns of failure to effectively enforce worker

safety, child labor, or minimum wage standards that
are covered by mutually recognized labor laws (a failure
that violates the NAALC), or to effectively enforce
domestic environmental law relating to production of
traded goods or services (a breach of the NAAEC). The
panelists must be from a specialized labor or environment roster. If the panel agrees that such an enforcement
failure exists, and if no remedial action is taken, the
panel may ultimately set a monetary assessment, to
be paid by the losing party into a fund to promote
(depending on the sector) labor law enforcement or
improvement of the environment or of environmental
enforcement in the party complained against. The
Canada–Chile PTA contains similar provisions (Bartels
2009). The side agreements also provide for citizen submissions claiming that a party is not enforcing its own
laws. The NAFTA governments received 37 submissions
on labor issues in 1994–2010, of which 24 concerned
conditions in Mexico, 13 pertained to the United States,
and 2 were against Canada (U.S. DOL 2010). The
NAFTA Commission on Environmental Cooperation
received 77 citizen submissions from 1995 through
early 2011; of these, 39 focused on Mexico, 9 on the
United States, 27 on Canada, and 1 on a cross-border
Canada–U.S. issue (CEC 2011). The Canada–Costa Rica
FTA also provides for citizen submissions, as well as
government-government dispute settlement without
fines or trade measures (Bartels 2009).
2. Under the Jordan–U.S. agreement, parties must not fail,
through a sustained or recurring course of action or
inaction, to effectively enforce domestic environmental
or labor laws in a manner affecting trade between the
parties. These labor and environmental obligations are
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enforceable through the same procedures as the rest of
the agreement, but a side letter provides that they will
not be enforced so as to block trade (Bartels 2009).
3. Seven other U.S. PTAs negotiated in 2000–07, with
Australia, Bahrain, CAFTA–DR, Chile, Morocco, Oman,
and Singapore, adopt the same standard as in the
Jordan agreement. They also provide that parties may
not weaken, reduce, or waive environmental or labor
protections to encourage trade or investment. These
obligations are enforceable through the same dispute
settlement procedures as the rest of the agreement, but
no trade retaliation is possible—only fines capped at
US$15 million (adjusted for inflation). Fines are collected through suspension of concessions, if necessary,
and are spent on labor or environmental initiatives in
the territory of the party complained against. These
agreements also create cooperative institutions and provide for receipt of input from the public.
4. In May 2007 the Bush administration agreed with the
leadership of Congress (then controlled by Democrats)
on elements that future free trade agreements must have
in order to be considered by Congress. These elements
include increased substantive standards for labor rights
provisions and an enforcement standard like that in the
Jordan agreement. The provisions are subject to the
same dispute settlement mechanisms and penalties as in
other provisions, but dispute settlement must be preceded by consultations in a specialized labor or environment council. The Peru–U.S. FTA and pending FTAs
with Colombia, Korea, and Panama all follow this
pattern (Bolle 2009).
On July 30, 2010, the United States initiated the first
formal PTA labor complaint, under the labor chapter of
CAFTA–DR. In a letter signed by U.S. Trade Representative Ron Kirk and Secretary of Labor Hilda Solis, the
United States formally requested consultations with
the Guatemalan government regarding (a) failure by the
Guatemalan Ministry of Labor to investigate alleged labor
law violations or to take enforcement action when the ministry had identified a violation, and (b) failure by the
Guatemalan courts to enforce Labor Court orders in cases
involving labor law violations. The complaint expressed
concerns about the Guatemalan government’s alleged failure to protect those attempting to exercise labor rights
against violence and threats. It followed a submission by
U.S. and Guatemalan unions and informal consultations
that had been going on since January 2009 (Kirk and Solis
2010; USTR 2010).
New Zealand has negotiated labor and environment
side agreements to the Thailand–New Zealand FTA and the
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Trans-Pacific SEP. In both, the labor obligations are only
enforced through consultations. Dispute settlement provisions in the environment agreements provide for referring
a dispute to the interested parties for a report. Those
affected are obligated to implement the report’s recommendations (Bartels 2009).
Historically, most EU PTAs have treated labor and environment as “matters for cooperation” (Bartels 2009). However, the EU’s Global Europe policy, announced in late
2006, calls for environment and labor to be part of the
trade agreement negotiations. For instance, the chapter on
trade and sustainable development in the EU–Korea FTA
calls for high levels of protection in both areas and obligates both parties not to fail to effectively enforce environmental and labor laws “through a sustained or recurring
course of action or inaction” and not to waive or derogate
from its environmental or labor laws, regulations, or standards in a manner affecting trade or investment between
the parties. Enforcement, however, consists exclusively of
bilateral consultations and an advisory report by a group of
experts.
In the EU–CARIFORUM EPA, the labor and environment obligations in Chapters 4 and 5 of Title IV are
enforceable through the agreement’s regular dispute settlement procedures, but only after separate procedures in
the labor or environment chapters are pursued for at least
nine months. These procedures call for bilateral consultations, possibly including advice from relevant international
environmental bodies or the International Labour Organization (ILO), and may also include a report by a threemember committee of experts. In any ensuing dispute, at
least two of the three arbitrators must have specific expertise on the subject matter and must be drawn from a special
roster. The panel report must recommend how to ensure
compliance with the EPA’s trade or environment obligations, and measures taken in case of noncompliance may
not include suspension of EPA trade concessions. Separately, the agreement’s investment chapter (Article 72)
obligates the parties to ensure that investors act in accordance with core labor standards and do not behave in a
manner that circumvents international environmental or
labor obligations in agreements to which the EU and the
CARIFORUM states are parties. This obligation is subject
to the agreement’s regular dispute settlement procedures.
Financial services. As Stephanou (2009) observes, PTA
parties have been particularly cautious about covering
financial services because of regulatory sensitivities and
strategic considerations. Countries that follow the GATS
approach for services in their PTAs have used it for financial services as well, with special adaptations or a separate chapter expanding on the GATS Annex on Financial
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Services. Others follow the NAFTA model, in which investment to provide services is treated like any other type of
investment and has access to investor-state dispute settlement. Stephanou (2009) points out that an increasing
number of countries prefer a dedicated chapter on financial services because it facilitates customizing the application of services disciplines in this area and allows financial
sector policy makers to control negotiation and implementation of the obligations.
Governments have demonstrated in their PTAs that
they want special procedures for settling financial services
disputes. As in the WTO, PTA provisions often require that
panels for such disputes have specific regulatory or other
financial sector expertise, and they prohibit trade retaliation against financial services in any dispute in any other
sector. In NAFTA-model PTAs that have a separate financial services chapter, that chapter limits the scope of
investor-state dispute settlement to claims regarding
expropriation or transfer of payments. National treatment
claims, for instance, are only subject to state-state dispute
settlement, giving a host state additional flexibility to discriminate in favor of domestic financial services providers
if its PTA partners agree (Sauvé and Molinuevo 2008).
NAFTA-model financial services chapters also refer claims
regarding prudential or monetary or exchange-rate measures for a consensus decision by a financial services committee composed of financial services regulators; if the
committee agrees, its decision binds the tribunal.
Other sectors. PTA negotiators can provide specialized
dispute settlement for any subject they wish, or they can
require that arbitrators for disputes on technical subjects
have specialized expertise. For instance, the EU–Chile FTA
contains a chapter on trade in wine that includes provisions on regulation of labeling and oenological practices.
The chapter requires the parties to establish a roster of
arbitrators with oenological expertise for disputes regarding obligations under the agreement.
Participation in PTA Dispute Settlement
and Enforcement
This section reviews participation in PTA dispute settlement, including qualification and selection of decision
makers, third-party participation, use of experts, and participation by civil society in the dispute settlement process.
Qualifications and Selection of Decision Makers
Selection of decision makers is a key issue for international
dispute settlement; if governments are to give a third-party
decision maker (a standing tribunal or an ad hoc panel)

power to make binding decisions that matter, the tribunal
must be composed of people who are perceived as trustworthy, impartial, and confidence-inspiring. Negotiators
solve this problem by specifying criteria for decision
makers such as neutrality, geographic distribution, and
professional expertise. They may also try to expedite
panel formation by agreeing in advance on a roster of
persons who meet the criteria.
Standing tribunals. In a standing tribunal, judges are
selected on the basis of certain criteria and some form of
geographic distribution. The governments bound will need
to agree on the judges’ terms of service, their payment, and
the funding of the necessary infrastructure. The original
model, the International Court of Justice (ICJ), consists of
15 judges elected to nine-year terms by the United Nations
(UN) General Assembly and the UN Security Council. The
Statute of the International Court of Justice requires that
its judges be persons of high moral character who possess
the qualifications required in their countries for appointment to the highest judicial office or who are lawyers of
recognized competence in international law. Each judge
participates in all cases. The Statute also requires that in the
ICJ as a whole “the representation of the main forms of civilization and of the principal legal systems of the world
should be assured.” If a state party to an ICJ case does not
have a judge of its nationality on the Court, it may appoint
an ad hoc judge for that case only.
The European Court of Justice has one judge for each
of the 27 member states and normally hears cases in panels of 3, 5, or 13. The judges must have the qualifications
or competence needed for appointment to the highest
judicial positions in their home countries. Both the ICJ
and the ECJ are backed by an elaborate and expensive
infrastructure of buildings, legal and support staff,
libraries, and translators. The four judges of the Andean
Tribunal (one per member state) also serve full time.
Other standing tribunals, for ECOWAS, COMESA, and
the EAC, are composed of member-state judges who serve
part-time (Banjo 2007).
The WTO Appellate Body consists of seven part-time
members, appointed by consensus for a renewable term of
four years, who must be “persons of recognized authority,
with demonstrated expertise in law, international trade
and the subject matter of the covered agreements generally” (DSU Article 17.3). They are geographically balanced
through informal agreement. Members have included
public international lawyers, trade lawyers, and diplomats
with no formal legal training. A division of three members,
determined randomly, considers each case. The Appellate
Body has a small staff and shares in the infrastructure
provided by the WTO.
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Ad hoc panels. The DSU requires that WTO dispute settlement panels be composed of impartial, “well-qualified
governmental and/or non-governmental individuals” and
lists types of acceptable experience (WTO litigation; service as a delegate, or in the WTO Secretariat, or as a senior
trade policy official; teaching or publishing on trade law
or policy). Many PTA dispute settlement mechanisms
modeled on the DSU specify similar characteristics of
impartiality and expertise. Some, such as the China–New
Zealand PTA, also require that the panelists comply with
the WTO DSU’s rules of conduct for panelists. NAFTA and
other U.S. FTAs require compliance with a code of conduct
to be established by the parties.
Another issue is citizenship or nationality. In the WTO,
citizens of parties or third parties to a dispute cannot serve
on the panel, unless the parties agree otherwise. The most
common model in PTAs is for each party in a bilateral dispute to select an arbitrator, who can be (and usually is) a
national of that party. The parties to the dispute then select
a neutral chair by agreement, with a fallback to selection by
lot or by an appointing authority, as discussed below.
Ad Hoc Panels and the Blockage Problem
Ad hoc panels, as bodies created to settle a particular dispute, present particular moral hazard problems that the
text of a PTA can and should anticipate and prevent. The
central problem arises when a defending party refuses to
cooperate with the process by declining to name its arbitrators or to cooperate with the panel selection process.
The WTO’s DSU procedures have successfully overcome
this problem. The WTO Secretariat takes the initiative to
nominate panelists to the parties. If a panel has not been
completed by agreement within 20 days from the decision
by the Dispute Settlement Body (DSB) to establish the
panel, then, if either party so requests, the WTO DirectorGeneral can and will select the missing panelists, in consultation with the WTO’s political leadership.
Some PTAs deal with the failure-to-appoint situation by
designating an appointing authority, such as the WTO
Director-General, the Secretary-General of the Permanent
Court of Arbitration in the Hague, or a regional secretariat.16 Other PTAs provide for the missing arbitrator or
neutral to be selected by lot; this is the method chosen by
the Japan–Mexico, Japan–Chile, and Japan–Thailand PTAs
and by NAFTA and other U.S. FTAs. If negotiators choose
selection by lot, the selection should be conducted by a
body that is not controlled by the defending party.
In practice, governments may wish a PTA panel, and its
decision, to have the legitimacy that flows from consent.
They may therefore be reluctant to actually use these
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fallback mechanisms. But the existence of a fallback mechanism does provide an incentive to reach agreement.
Panel selection can take considerable time. The panel
selection process has been a significant obstacle for NAFTA
disputes, according to Gantz (2006), who observes that the
NAFTA dispute on cross-border trucking services was
delayed for 15 months by panel formation and that in the
NAFTA sugar dispute, the U.S. authorities declined for
more than four years to appoint panelists.
Rosters
A roster can speed panel selection by providing a preapproved list of persons who are qualified and willing to
serve. Since 1907, arbitral institutions, which now include
the International Centre for Settlement of Investment Disputes (ICSID), the Permanent Court of Arbitration, and
many others, have maintained rosters of arbitrators to
facilitate dispute resolution (Schreuer 2001). In the WTO,
DSU Article 8.4 provides for the maintenance of a roster of
governmental and nongovernmental individuals qualified
to serve on panels (WTO 1996b, 724). For special obligations in agreements (on labor, environment, financial
services, or other designated topics), PTAs may require
specialized rosters to ensure that the decision makers in a
dispute have the necessary expertise.
A roster of panelists can be open or closed. The WTO
has an open roster; disputing parties may choose any panelists they wish. The WTO’s DSB accepts practically all
names nominated by members. At the other extreme is a
closed roster, like that provided for in the EU–Chile FTA.
As required by that agreement, the EU–Chile Association
Committee has established a list of 15 persons. Of these,
five are Chilean, five are from the EU, and five, of neither
nationality, are identified as possible chairpersons (European Commission 2007). The FTA provides that within
three days of any panel request, the chair of the Association
Committee must select by lot two arbitrators, one each
from the EU and Chilean sublists, as well as a chair from
the list of individuals identified as potential chairs. Panel
selection takes days instead of months. (The initial list was
not finalized until two years after the FTA entered into
force, however.) Similarly, panelists for ad hoc tribunals for
Mercosur disputes are selected from sections of a Mercosur
roster; if a disputant fails to appoint its arbitrator, or if
there is no agreement on the presiding arbitrator, the arbitrator in question is appointed by Mercosur’s Administrative Secretariat from the roster.
The PTA rules can also favor panel selection from the
roster—for instance, by barring any veto of panelists selected
from the list—without excluding nonroster candidates. If
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a roster is used, it is advisable that it remain valid until it is
replaced. NAFTA provides for each party to select panelists
from the roster who are not its citizens (“cross-selection”)
but this innovation has not been picked up in any other
PTA, including later U.S. FTAs.
Some other PTAs, such as the ASEAN Enhanced
DSM, provide for indicative lists modeled on that of the
WTO. Many do not use a roster for panel selection at all,
however, permitting governments to select the candidates that they prefer when the dispute arises.
Panelist Ethics
PTA provisions on the qualifications of panelists often
include qualitative requirements designed to ensure impartiality. In December 1996 the WTO’s DSB adopted a code
of conduct for panelists (WTO 1996b) that is also applied
by the WTO Appellate Body. This code requires that panelists be independent and impartial, avoid direct and
indirect conflicts of interest, and respect the confidentiality
of WTO proceedings. The disclosures required by this
code have become a routine aspect of panel disputes in
the WTO.
Influenced by the WTO example and by the requirement for a code of conduct in NAFTA, a number of PTAs
call for panelists to adhere to a code of conduct to be
agreed by the parties. These PTAs include the Singapore–
GCC, Mexico–Northern Triangle, Chile–Colombia, Chile–
Australia, Canada–Peru, and Chile–EU agreements; NAFTA;
and all later U.S. PTAs. In addition, following the example
of Article 18.1 of the DSU, PTA model rules of procedure
or codes of conduct may prohibit ex parte contact with
panelists, as do the ASEAN Enhanced DSM and the Singapore–GCC PTA.
Plurilateral PTAs and Multiparty Disputes, Joinder and
Consolidation, and Other Third-Party Participation
When a dispute arises in a plurilateral PTA, another party
to the PTA may wish to join the complaint or merely to
observe and submit views. The reasons for wanting to do so
may include commercial competition in the markets concerned, a desire to prevent discriminatory settlements, an
interest in the interpretation of common PTA rules such as
rules on market access or rules of origin, and concern for
endeavors such as regional public goods. Third-party participation can also be a useful way for developing countries
to build capacity in dispute settlement. Similar motives
have built a rich practice of joinder and consolidation of
disputes, multiparty cases (as in the EU banana import
regime dispute), and third-party participation, under the

GATT (WTO 1996a) and the WTO. Rules for multiparty
disputes also exist in, for example, NAFTA, CAFTA–DR,
the Trans-Pacific SEP, and PTAs involving EFTA.
NAFTA permits a third party to join as a complaining
party as of right, if it delivers a timely notice to the disputing parties and the NAFTA Secretariat. The third party can
then participate in the consultations, but if it fails to join
the dispute, it is “normally” precluded from initiating or
continuing a NAFTA or WTO dispute on the same matter,
in the absence of a significant change in circumstances. The
NAFTA Commission must consolidate two or more pending NAFTA disputes regarding the same measure and may
consolidate other cases that are appropriately considered
jointly. Similar provisions exist in the CAFTA–DR and
Chile–Central America PTAs. The Trans-Pacific SEP
Agreement requires consolidation of disputes on the same
measure, and the Colombia–EFTA, China–ASEAN, and
ASEAN–Australia–New Zealand PTAs express preference
for consolidation or use of common arbitrators. Where
there are multiple complaining parties, the panel selection
procedure may be adjusted accordingly, as is done in
NAFTA and the CAFTA–DR, Chile–Central America, and
Mercosur agreements.
Most plurilateral PTAs permit another PTA member to
participate in dispute settlement consultations as of right;
some make such participation conditional on consent by
the disputing parties. Many also permit another PTA member to attend panel hearings, to make written and oral submissions to the panel, and to receive some or all written
submissions of the disputing parties (as in WTO panel proceedings).17 Broader participation is not cost-free, of
course. It involves costs for the third party or extra complainant and for the defending party, and it decreases the
likelihood of early settlement (Busch and Reinhardt 2003).
Transparency and Civil Society Participation
One of the parties to a PTA negotiation may seek to have
the PTA dispute settlement provisions incorporate elements of procedural transparency. WTO practice has been
evolving since 1995 in the direction of increased transparency in dispute settlement, but views are still divided
within the WTO as to whether to mandate such transparency. PTA practice varies widely, but it too has evolved
substantially in recent years. Some U.S. PTAs now mandate
considerably more dispute settlement transparency than
the WTO.
The WTO’s dispute settlement rules largely codify the
informal, diplomatic, nontransparent practice under the
GATT, which treated dispute settlement as a private negotiating process between the parties. The DSU provided that
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disputing parties could make their submissions and nonconfidential summaries public but made no other changes.
Since 1998, the United States has advocated that all panel
submissions be available to the public; that panel hearings
be open to public observation, except where there is a need
to protect confidential business information; and that panels accept amicus curiae submissions from the public or
from nongovernmental organizations (NGOs). These proposals have gained at least partial support from the EU,
Canada, and others, to help strengthen public support for
trade liberalization. The United States has made all of its
dispute settlement submissions since 1995 public; other
members have made some of their submissions public;
amicus briefs have been submitted and even considered;
and in a number of WTO disputes, at the request of the
parties, the panel or Appellate Body hearing has been open
for public observation via closed-circuit television.
Not all governments agree. As described by Mercurio
and LaForgia (2005), some WTO delegations have argued
that openness would undermine the character of the WTO
as a forum for confidential discussion between governments, that it would burden members’ ability to participate
effectively in disputes, and that allowing observers at hearings would lead to trials by media. Although almost all
WTO members strongly criticized the Appellate Body for
accepting amicus submissions in the asbestos dispute in
2000, later panels and the Appellate Body have continued to
accept such submissions. Many developing countries continue to oppose amicus submissions as a resource burden.
Direct participation by stakeholders and civil society. No
government opposes all participation by civil society in
dispute settlement. On the contrary, governments usually
welcome stakeholder input and guidance on facts, commercial data, and negotiating priorities. WTO studies
(Tussie and Delich 2005; Xuto 2005) illustrate the critical
role played by developing-country stakeholders in disputes. Governments also have put in place organized structures for receiving stakeholder complaints.18 Moreover,
PTA provisions on labor and environment have provided
for receipt of public submissions on these issues; the first
PTA labor dispute ever, initiated by the United States
against Guatemala in July 2010, followed an April 2008
public submission by the AFL-CIO labor group in the
United States and by Guatemalan unions, under the labor
chapter of the CAFTA–DR PTA (USTR 2010).
Practically all governments involved in trade disputes
now expect stakeholders to hire or pay for legal counsel to
assist the government. A few PTAs (Canada–Israel,
EU–Chile, Canada–Chile, Chile–Central America) explicitly guarantee the right of parties to be assisted by counsel
and impose conditions regarding the counsel’s conduct.
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Complaints by stakeholders against governments. Articles
39–44 of the Mercosur Protocol of Olivos permit individuals or juridical persons to bring complaints against any
Mercosur party for applying legal or administrative measures that have a restrictive, discriminatory, or unfairly
competitive effect, in violation of the Treaty of Asunción or
the associated agreements and legal instruments. Such
complaints must be filed with the national section of the
Common Market Group of the country in which the
claimant resides or has its headquarters. If the national section supports the complaint, it must negotiate directly for
15 days to resolve the matter with the defending country’s
national section. If the complaint is not resolved, it must be
brought to the Common Market Group. Unless the Common Market Group rejects the complaint summarily by
consensus, it must convene a group of three neutral
experts, who are to report in 30 days. If the panel unanimously agrees with the complaint, any Mercosur party can
demand that corrective measures be adopted, or that the
dispute measure be annulled, and can then proceed to
Mercosur state-state dispute settlement if the defending
state does not comply within 15 days. If the panel’s report
is not unanimous, the claim terminates. Any Mercosur
party can bring the same complaint.
Amicus curiae submissions. Civil society groups have
argued that panels should consider not just the arguments
presented by governments but also facts and arguments
presented by others, even those who may be at odds with
the governments participating in dispute settlement. If dispute settlement provisions are neutral regarding amicus
submissions, presumably a panel could consider them.
Some PTAs go further and explicitly favor consideration
of amicus submissions. U.S. FTAs after NAFTA have
required that panels consider requests from nongovernmental entities in the parties’ territories to provide written
views that may assist the panel in evaluating the submissions and arguments of the parties. A number of other
recent PTAs explicitly authorize the panel to accept and
consider amicus submissions under certain conditions.
For instance, the Trans-Pacific SEP and the EU–Chile,
EU–Korea, Chile–Panama, Canada–Colombia, and
Canada–Peru PTAs all permit amicus submissions, but
only if timely (submitted within 10 days of panel composition), concise (not over 15 typed pages, including annexes),
and directly relevant to the factual and legal issues before
the panel. The submission must also describe the submitter, its activities, its source of funding, and the nature of its
interest in the proceeding. The Canada–Peru PTA adds
more requirements: in deciding whether to permit an
NGO to make a submission, a panel must consider, among
other matters, whether there is a public interest in the
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proceeding, whether the NGO has a substantial interest in
the proceeding, and whether the written submission would
add a perspective, particular knowledge, or insight that is
different from that of the parties. (A footnote clarifies that
an interest in jurisprudence, in the interpretation of the
PTA, or in the subject matter of the dispute is not enough
to establish an NGO’s substantial interest.) An NGO submission may not introduce new issues to the dispute, must
stay within the dispute’s terms of reference, and must avoid
disrupting the proceeding. It must preserve the equality of
the disputing parties, who must have an opportunity to
respond.
Transparency in the dispute settlement process. All U.S.
PTAs after NAFTA have required that any dispute settlement submission (including written submissions, texts of
oral statements, and other documents) must be made
public within 10 days. Other PTAs authorize, but do not
require, their parties to make their own submissions
public; these include the Canada–Colombia, Canada–Peru,
ASEAN–Australia–New Zealand, and Japan–ASEAN
agreements.
All U.S. PTAs after NAFTA have required that hearings
in disputes are to be open to the public; the recent
Canada–Colombia, Canada–Peru, and EU–Korea PTAs
also require open hearings. The 2009 Japan–Switzerland
PTA provides for open hearings unless either disputing
party objects. In some other PTAs (the Trans-Pacific SEP
and the EU–Chile agreement), hearings are closed unless
the disputing parties agree otherwise.
Alternative Enforcement and Dispute
Settlement Methods
Formal disputes take place only in exceptional cases; the
universe of large and small trade disputes in a PTA is much
larger. Statistics on dispute settlement, which record formal
disputes, systematically understate the total number of disputes and the proportion of disputes that is settled.
Most PTAs set up an institution or institutions to maintain the PTA, to address practical problems of PTA implementation and market access, and to provide a framework
for further negotiations. These institutions may include
joint committees or councils at the ministerial or senior
official level to oversee the operation of the PTA. As
Donaldson and Lester (2009) note, most such committees
meet annually (and more often, as required), and a few
meet biennially. They may be ad hoc or standing committees at the working level, or even joint public-private
working groups. Maintaining these institutions requires a
commitment of resources and personnel but can be economical and effective in resolving problems.

PTA institutions can provide a cost-effective channel for
gathering information. Governments, and particularly
those of resource-poor developing countries, normally do
not know the details of a PTA partner’s trade or regulatory
regime and may not have access to foreign legislation. Institutional contacts provide a way to obtain those facts. Cooperation within PTA institutions, and the regular contact that
it implies, offer a means of building mutual confidence at
the personal level, resolving routine trade irritants and
minor issues, and negotiating further trade liberalization.
Asia-Pacific Economic Cooperation (APEC), for instance,
has provided useful settings for dialogue and regulatory
harmonization on customs and trade facilitation, chemical
regulation, SPS measures, and automotive standards.
Specialized Institutions
PTA institutions can be particularly helpful for regional
integration in complex issue areas or regulated industries.
PTAs may establish specialized committees composed of
regulators from each country. Contacts between regulators
build trust in each other’s judgments, facilitating market
access for regulated products or services. Some agreements
provide an incentive to consult about issues in these technical committees by providing that such discussions will
satisfy the usual requirement for consultations before
recourse to a dispute settlement panel. The CAFTA–DR
agreement, for instance, establishes committees on agricultural trade (Article 3.19), market access for goods, rules of
origin, and customs issues (Article 3.30), SPS measures
(Article 6.3), TBTs (Article 7.8), and financial services
(Article 12.16). Each committee is able to consider routine
market access issues. Consultations that have taken place in
the TBT Committee may substitute for the first step in the
dispute settlement process. The Chile–EU FTA establishes
special committees on rules of origin (Article 81); standards, technical regulations, and conformity assessment
(Article 88); and financial services (Article 128), as well as
special consultation processes on SPS requirements, trade
in wine, and trade in spirits; these can substitute for the
consultation stage of dispute settlement proceedings
(Articles 89, 129, Annex 5).
Collective Enforcement Procedures
The adversary process used in panel-based dispute settlement procedures, and triggered only if one PTA party
brings a formal complaint against another, is not the only
possible structure for enforcement of PTA obligations. In
the EU, for instance, the predominant method of enforcement is through action by the supranational European
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Commission, which actively monitors member states’
actions and can bring enforcement actions before the EU’s
courts even in the absence of any stakeholder or member
state complaint. The secretary-general of the Andean
Community has similar enforcement powers, as do the secretaries-general of COMESA and the EAC. Enforcement of
this type is typically coupled with a standing tribunal
empowered to adjudicate cases and impose sanctions.
Where PTA members have pooled their sovereignty, as in
the EU, such enforcement is strong, but where the members are less ambitious, it is not (Alter and Helfer 2011).
As another example, ASEAN formally agreed in 2004 to
establish an ASEAN Compliance Body (ACB), modeled on
the WTO Textiles Monitoring Body. The optional compliance procedures (Yoshimatsu 2006) provide for group peer
review of measures on a 90-day timeline. The ACB’s findings, drawn up by countries not party to the dispute, would
not be binding but could serve as inputs for formal dispute
settlement. However, the ACB does not appear to be operational at present.
True multilateral sanctioning mechanisms (such as the
UN Security Council) are quite rare, but collective persuasion mechanisms exist, including the specialized institutions described in the preceding subsection. The Montreal
Protocol on the Protection of the Ozone Layer has such a
mechanism in its Implementation Committee of 10 treaty
parties, which regularly examines the treaty parties’ compliance reports, can receive other parties’ submissions, and
can investigate and provide reports and recommendations
to the Meeting of the Parties. But accounts indicate that it
is ineffective at stopping even intentional and continuing
violations (Yang 2007).
Alternative Dispute Resolution: Good Offices,
Mediation, and Conciliation
Good offices, mediation, and conciliation all are traditional, widely recognized means of dispute settlement in
public international law, as well as means of alternative dispute resolution (ADR) used in commercial situations. In
each case, the parties cooperate voluntarily with a neutral,
uninvolved third party. The third party, which, in a public
international law context, could be an individual, an international organization, or a state, offers to assist the parties
in settling their differences by negotiation and agreement,
without arbitrating the merits of the legal claims concerned. The three types of ADR overlap but are distinguished by the extent and nature of the neutral party’s
involvement.
Article 5 of the WTO DSU provides for the possibility of
good offices, mediation, or conciliation, if agreed to by the
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“parties to a dispute.” The implication is that a dispute
exists, but Article 5 has never been used during a dispute.
The only known WTO mediation, in 2002 on European
Community tariff preferences for canned tuna, was used in
place of dispute settlement proceedings.
Good offices may include using shuttle diplomacy,
restoring contact between the parties, inviting them to
meetings, or offering suggestions for settlement. In public
international law, good offices can also include supervision
of plebiscites or armistices. The UN Secretary-General, the
Swiss government, and the Holy See have provided good
offices in international conflicts. When an organization is
called on to provide good offices, a senior official is often
appointed to take charge of the issue. The Director-General
of the GATT, through a designated representative, provided good offices in a number of instances, notably in the
GATT dispute between Latin American countries and the
EU regarding banana trade (WTO 1996a, 765–67). Gathii
(2010) reports a recent dispute in COMESA over the Kenya
Sugar Board’s nontransparent auctioning of import
licenses for sugar, which affected import trade from
COMESA members. In September 2009 COMESA sent to
Kenya a Sugar Sector Safeguard Assessment Mission, which
recommended elimination of auctioning as a nontariff
barrier but apparently did not characterize the auctioning
as a treaty violation. The intervention successfully persuaded Kenya to eliminate the auctioning.
In mediation, the neutral party actively proposes
options for settlement. The success of mediation depends
very much on the mediator and on the willingness of the
parties to make concessions (Merrills 1991, 29, 39–41).
There are few widely reported cases of such mediation
within a PTA. An example involving the EU is the 2002
WTO tuna mediation. Its success is attributable to a number of factors: the complainants’ ability to use leverage (a
threat to block an EU waiver and indirectly prevent the
launch of the Doha Round) as a means of obtaining the
EU’s political commitment to the process; skilled mediation by a veteran, neutral dealmaker who suggested a practical solution; EU goodwill in promptly implementing a
solution that increased the complainants’ market access;
and the fact that the problem was framed not in terms of
legal rights but as a question of impairment of interests
(Porges 2003).
In conciliation, the parties set up a permanent or ad hoc
commission, or refer a dispute to a conciliator that is to
impartially examine the dispute and suggest an acceptable
settlement. Historically, conciliation has worked best when
the main issues in a dispute are legal but the parties wish to
settle (Merrills 1991, 77). For instance, conciliation was used
to wind up the defunct original East African Community in
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the 1980s. In response to a request by Kenya, Tanzania, and
Uganda, a Swiss diplomat, Victor Umbricht, acted as conciliator to locate and value the EAC’s assets and liabilities,
propose a formula for dividing them among the member
states, and assist in an agreement winding up the organization (Merrills 1991, 65–72).
A number of WTO-model dispute settlement systems in
PTAs provide for these alternative dispute resolution
mechanisms—because of a preference for consensual settlements, because negotiators view ADR as potentially
fruitful and as free or low cost, or as a reaction against the
time the WTO takes to determine rights and obtain compliance.19 For instance, Annex 14-A of the EU–Korea FTA
sets out a mediation procedure for nontariff measures
affecting industrial products. The parties can appoint a single mediator who is a subject matter expert and who would
use an informal, confidential process to help the parties
clarify the problem and its trade effects and reach a mutually agreed solution. The process is agnostic regarding rule
violations. The mediation process, and the positions taken
in the process, are confidential and would not be admissible in dispute settlement. The EU–CARIFORUM EPA similarly provides for nonbinding, confidential mediation by
agreement between the parties to a dispute and for keeping
a roster of mediators.
As the COMESA example discussed above illustrates,
ADR can serve as a useful channel through which the other
members of a PTA can focus efforts in a practical, timeeffective way on removing a PTA member’s illegal trade
barriers; the benefits of providing for ADR in a PTA are
speculative but are very likely to exceed any cost. Formal
ADR mechanisms may also offer a pathway for less formal
diplomatic settlement. Further empirical research would be
useful to determine the extent to which the parties to existing
PTAs use ADR in practice, the disputes they use it for, the
solutions produced by ADR, and factors leading to the success
or failure of ADR. The use of ADR may well be underreported
in the existing literature because it may not be characterized
as dispute settlement and because the internal records of
ADR proceedings are usually not publicly available.
Implementation, Compliance, and Sanctions
in PTA Dispute Settlement
When an ad hoc panel, arbitral tribunal, or other third
party produces its decision, the process of rights determination may be complete, but trade agreement enforcement
is far from done. The WTO DSU procedures recognize this
by outlining an organized compliance process.
WTO compliance procedures begin by requiring the
party found in breach of the agreement to set a deadline for

compliance, through negotiations or an arbitration process,
with a 15-month benchmark for the compliance deadline.
During the period before the deadline, the complying party
must report on its actions, and after the deadline elapses, if
compliance has not occurred, the Dispute Settlement Body
will authorize the complainant to suspend concessions or
other obligations under the WTO, in an amount equivalent
to the nullification or impairment (trade damage) caused
by the breach of the rules. If there is a dispute regarding
compliance, it must be settled under the DSU by recourse
(whenever possible) to the original panel; a dispute regarding the amount of the suspension of concessions must be
arbitrated (whenever possible) by the original panel.
PTAs’ approaches toward compliance vary. PTAs based
on diplomatic or political settlement of disputes rely on
settlement by agreement, not sanctions, and a failure to
comply with an agreement settling a case simply means the
start of another negotiation. In PTAs with standing tribunals, the tribunal remains available to enforce its judgments on a continuing basis, and a strong tribunal may
have the power to impose sanctions on a noncomplying
government. When the European Commission considers
that an EU member state has not complied with a judgment by the ECJ, under Article 260 of the Treaty on the
Functioning of the EU, the Commission may issue a reasoned opinion and then bring the case before the ECJ,
specifying an appropriate fine; the Court may impose a
fine on the member state as a lump sum or on a continuing
basis during the period of noncompliance. In the Andean
Community, Article 27 of the 1996 treaty establishing the
Andean Tribunal requires a member state to comply within
90 days with any tribunal judgment of noncompliance
with its Andean Community obligations, and authorizes
the tribunal to determine suspension of benefits against a
noncomplying state by the claimant state or any other
member; the tribunal may decree other measures if such a
suspension would be ineffective or would make the situation worse. Under Article 30 of the same treaty, private persons may use the tribunal’s verdict as sufficient basis for
claiming compensation in domestic courts for damage
caused to them by the noncompliance. Because member
states have often responded with changes that did not
bring them into compliance, the tribunal often mandates
that a member state comply and refrain from employing
any measure that is contrary to the tribunal’s judgment
(SIEL 2010).
A PTA ad hoc panel is convened for the limited purpose
of deciding a dispute, or making recommendations and rulings to the parties. For this reason, it generally is not given
the power to enforce its own decisions; either the PTA itself
or the parties to the PTA authorize enforcement-related
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actions such as suspension of concessions. U.S. FTAs currently take the following approach, exemplified by the
Peru–U.S. FTA. After the panel report, the parties are to
agree on the resolution of the dispute. If they cannot agree
on elimination of the noncompliance, they must negotiate
on compensation. If they cannot agree on compensation,
or if the complaining party considers that the defending
party has failed to carry out a settlement agreement, the
complaining party may notify the defending party that it
will suspend concessions, and at what level, and may suspend concessions 30 days later. The defending party can
then ask the panel to reconvene to rule on whether it has
actually complied or whether the suspension is manifestly
excessive. The same approach to compliance and suspension appears in a number of other PTAs—for instance, the
Canada–Colombia, Canada–Peru, Canada–Israel, and
Thailand–Australia agreements.
Since 2001, U.S. FTAs have provided that concessions
may not be suspended if the defending party provides
timely notice that it will pay an annual monetary assessment to the complaining party. The assessment amount is
set by agreement between the parties, with a fallback to 50
percent of the trade damage determined by the panel or by
the complaining party. When the circumstances warrant,
the PTA’s supervisory body can direct that the assessment
be paid into a fund to be spent on initiatives to facilitate
trade between the parties. This provision responds to criticism that trade retaliation damages the economies of both
parties and harms innocent exporters in the other party,
without achieving compliance.
Some countries are unable to accept the U.S. approach to
compliance and suspension of concessions because that
approach affords very little flexibility regarding the period
for compliance and relies in the first instance on the complaining party’s unilateral determination regarding compliance. These countries have adopted a different approach
patterned on the DSU and on proposals tabled for DSU
reform. The ASEAN–Australia–New Zealand agreement,
for instance, provides for a DSU-like process for determining the postpanel compliance period by negotiation or by
arbitration by the panel. Any disagreement about compliance must be resolved by the original panel, reconvened for
this purpose, which hands down a quick ruling. If the
defending party states that it will not comply, or if the panel
has found a failure to comply, the defending party must
negotiate on compensation, and if there is no agreement,
the complaining party has the right to suspend concessions
equivalent to the nullification or impairment. The defending party can ask the panel to reconvene again if it believes it
has complied or that the level of the suspension is excessive
(in some agreements, “manifestly excessive”). This pattern
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is followed in, for example, the Chile–Japan, EU–Korea,
India–Korea, Japan–Indonesia, Japan–Switzerland, and
China–New Zealand agreements. In another variation, the
original panel determines the level of the suspension
when it rules on compliance (e.g., the ASEAN–India
Framework Agreement on Dispute Settlement and the
Australia–Singapore and China–Singapore PTAs).
Some recent PTAs also provide explicitly for arbitration
by the original panel if the defending party believes it has
complied with the panel decision after concessions were suspended; examples are the China–New Zealand, EU–Korea,
Korea–U.S., and Peru–U.S. agreements. The WTO DSU
does not make explicit provision for this situation.
PTA Disputes: The Experience
We now examine disputes brought using PTA dispute settlement procedures and the written decisions that have
resulted from them. A survey of PTA dispute settlement
experience presents a mixed picture, complicated by a
shortage of organized information and by a definitional
question: at what point does a bilateral trade irritant ripen
into the status of being a dispute? It is difficult to know the
full extent of dispute settlement activity under any PTA,
particularly those featuring settlement of disputes by negotiation or by ad hoc panels. Comparison with the WTO is
useful and demonstrates that to some extent, disputes are
being brought not in PTAs, but in the WTO.
For PTAs with diplomatic or political dispute settlement,
the true level of dispute activity is unknown and perhaps
unknowable. Disputes do exist: for instance, the longrunning, legally focused dispute in the EC–Israel Association Agreement regarding the status of products made in
the West Bank, East Jerusalem, the Golan Heights, and the
Gaza Strip (see Harpaz 2004; Broude 2007). Because these
agreements treat dispute settlement as a diplomatic issue,
they do not systematically require that panel decisions (if
any) or dispute outcomes be public. As Broude (2007)
observes, the EU has no official list of disputes under its
association agreements, and (at least at the time of that
article) there is no group within the European Commission whose job is PTA dispute settlement.
The true level of formal disputes in these agreements
may also be low. In the EU’s association agreements, either
party can block a panel proceeding. Moreover, the lack of
detail in the agreements means that the disputing parties
must agree on procedures before they can convene a panel,
further increasing the burden on a would-be disputant. A
dispute may simmer for years as a diplomatic issue without
going through any formal process. Garcia Bercero (2006)
mentions a long-standing dispute between Turkey and the
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EU over nonadoption of the EU acquis on pharmaceuticals,
and a dispute between the EU and Ukraine was blocked
because of disagreement on how to split the costs of the
arbitration. In a PTA with no third-party dispute settlement
procedures at all—for instance, the Closer Economic
Partnership Agreement between China and Hong Kong
SAR, China—no dispute can even be considered unless
both parties recognize it exists.
There are also selection effects at work; as Broude
(2007) observes, the EU’s partners in its association agreements have not even litigated much in the WTO. Thus,
PTAs with diplomatic or political dispute settlement
arrangements may attract governments that do not place a
high value on enforcement. And in the EU context, some
issues that might have been litigated in bilateral dispute
settlement, such as the application to PTA members of
rules of origin or border trade measures, have instead been
litigated in the EU courts (see, e.g., ECJ 2010b).
Tribunal-based PTA dispute settlement has an extremely
broad range. The ECJ and its related supranational court
system, benefiting from abundant resources at the EU level
and linking to the domestic court systems in EU member
states, have handled thousands of cases since 1952. By contrast, some African PTA tribunals, struggling with lack of
infrastructure or resources, have little or no reported activity. The Andean Tribunal falls somewhere in the middle;
85 tribunal cases against members for noncompliance were
initiated during the period 1987–2006, although much of
the Andean Tribunal’s work focuses on relatively narrow
intellectual property issues (Helfer and Alter 2009). The
República Bolivariana de Venezuela’s 2006 withdrawal
from the Andean Community eliminated a significant number of pending disputes about Venezuelan trade measures.20
Panel-based dispute settlement has also been quite variable, but there have been relatively few panel decisions or
arbitral awards. There have been 25 known decisions in
PTA formal proceedings, relating to 16 disputes, as listed in
annex B. By comparison, in the WTO (1995 through
March 3, 2011) there have been 423 WTO complaints; 136
panel reports; 78 Appellate Body reports; 28 panel reports
and 18 Appellate Body reports in compliance proceedings;
and 45 arbitration awards of various types.21 As in the
WTO, the disputes formally raised under PTAs may substantially exceed the number of panel reports. Information
available on dispute settlement under Chapter 20 of
NAFTA indicates that whereas there have been only 3
reports of Chapter 20 panels from 1994 through March 1,
2011, at least 11 disputes in this period were settled or were
abandoned after formal consultations.
Why are PTA dispute levels so low? The first, and primary, reason is that so many PTAs are very new, and bene-

fits are still being phased in. It is natural for a PTA to postpone implementation for difficult sectors to the latest
point possible (as for sugar and Mexican corn in NAFTA,
for instance). If implementation is postponed, so are disputes about failure to implement. The implication is that
an upsurge can be expected in the future. Second, PTA
institutions, and the repeated contacts they involve, provide opportunities to avoid or proactively resolve disputes,
diminishing the amount of trade conflict. Third, where a
market access dispute can be brought either in the WTO or
in a PTA, the WTO may be a more attractive forum for
complainants for several reasons: the WTO’s familiar institutions and unblockable dispute settlement; the desire to
be able to mobilize greater pressure against illegal denial of
market access by suspending MFN tariffs and other WTO
obligations (particularly where the PTA’s margin of preference is low); the larger pool of neutral panelists in the
WTO; the broader issue scope of the WTO compared with
some PTAs; the possibility of forming alliances; access to
technical assistance such as the Advisory Centre for WTO
Law; and the price tag. (The system cost of WTO dispute
settlement is included in a member’s annual assessment,
but in most PTAs the parties pay the panelists or pay for the
cost of the tribunal.)
The list of disputes in annex B, however, shows that some
real issues can only be dealt with through PTA dispute settlement. Among them is denial of rights that are only created by the PTA agreement, such as preferential market
access, or application of preferential rules of origin. Because
Mercosur creates a right of free circulation, Uruguay
brought and won a dispute in Mercosur against Argentina’s
toleration of blockades on international bridges. Moreover,
where the MFN tariff rate is high (35 percent for all the
Mercosur countries), the PTA, and the enforcement of PTA
rights, may be essential for obtaining real market access, as
is shown by the high number of Mercosur panel proceedings listed in annex B. The Mercosur partners have fully
litigated 12 disputes in the Mercosur forum, but they have
only litigated three disputes against each other in the WTO,
and two of those concerned antidumping measures not
covered by Mercosur.
Conclusions
Since the beginning of the world economic crisis in 2008,
protectionist measures have increased. PTA negotiation has
increased as well, both as an economic life raft and in reaction to the lack of progress in multilateral trade liberalization. Reports on Mercosur, for instance, indicate an
increase in pure border protection measures such as
nonautomatic import licensing by Argentina, sectoral
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private voluntary restraints on exports to Argentina precipitated by import licensing, and up-valuation of
imports using reference prices, which have affected
almost 11 percent of Argentina’s imports from Brazil
and 22 percent of its imports from China (INTAL 2010).
And Mercosur is not the only jurisdiction involved: elsewhere there are also tariff increases, valuation issues, new
preshipment inspection requirements, buy-local or buynational requirements, export restrictions on strategic
materials, and other restrictions on trade in goods and
services (Evenett 2010). All these measures have been put
in place with no great apparent upsurge in PTA dispute
settlement.
Periods of sustained unemployment are a difficult time
to push back against protection, but a rollback will be
needed when recovery occurs—and in order for recovery
to occur. Both WTO and PTA dispute settlements and
institutions will have a part to play, and it will be a considerable challenge. Only time will tell whether these institutions will do their job in helping move governments away
from crisis protectionism.
Some practical conclusions of use to negotiators emerge
from the discussion in this chapter.
• Every PTA has to have a way of settling disputes, and a
PTA that promotes growth needs enforcement provisions. Economic projections of the gains from a PTA are
based on the assumption of 100 percent compliance
with the PTA’s obligations. Ensuring compliance
through enforcement is essential if the projected gains
are to materialize. Even if no disputes are anticipated,
enforcement provisions in a PTA reinforce the precommitment of the governments, make their promises more
credible, and signal that the PTA is a solid platform for
investment that will create jobs and economic growth.
• PTAs create public goods, in the form of economic
growth, transparency, and stability in the trading regime
and an environment for trading goods and services
based on the rule of law. They also promote open regionalism by strengthening institutions to make trade liberalization more transparent, less exclusionary to traders
outside the PTA, and more accessible to firms investing
in the PTA area.
• The best time to reach agreement on fair rules to settle
disputes is during the PTA negotiation, and in advance
of any known dispute.
• Even if the parties start with low ambitions, experience
demonstrates that stronger, more ambitious rules can
evolve later.
• Most PTA dispute settlement procedures are now based
on those in the WTO, but negotiators remain free to add

493

to, subtract from, or vary those procedures. There is no
reason not to borrow from other PTAs’ creative and
constructive ideas for addressing dispute settlement.
Annex A. Dispute Settlement
in CUSFTA and NAFTA
Since the early 1990s, almost all dispute settlement procedures in preferential trade agreements have been based
on referral of disputes for decision by ad hoc panels. This
“NAFTA model” started with the Canada–U.S. Free
Trade Agreement (CUSFTA) in 1988 and underwent
minor revisions in NAFTA. The choices made in 1988
and 1993 remain influential today, and so it is useful to
examine some key decisions and the rationales described
by negotiators.
The CUSFTA negotiations took place against a background of increasing trade conflict, particularly over U.S.
trade remedies. According to Canada’s dispute settlement
negotiator, Canada’s overarching goal for the negotiation
was to obtain secure access to the U.S. market, which
meant obtaining agreement to binding dispute settlement
(von Finckenstein 2000). Canada sought a permanent tribunal that could bind both parties and issue remedial
orders. The United States preferred ad hoc panels; it
wanted to avoid creating a new bureaucracy or a tribunal
that might see itself as an independent player in bilateral
relations and might be perceived as telling the U.S. government what to do, and it wished to preserve a right to retaliate for noncompliance (Hart, Dymond, and Robertson
1994, 302). The FTA eventually included two dispute settlement procedures: binational review (Chapter 19) for
antidumping and countervailing duty decisions, and
government-government procedures for other disputes
(Chapter 18). Chapter 18 was designed to address both
sides’ objections about GATT dispute settlement procedures: the GATT process was too lengthy and could be
delayed; it involved panelists from other countries who
might not have the required expertise; and it provided no
certainty regarding adoption or implementation of panel
reports (von Finckenstein 2000).
Chapter 18 provided a specific timetable, a standing
roster of panelist candidates, and procedures designed to
prevent most ways of blocking dispute settlement. It established a ministerial-level commission to oversee the functioning of the agreement and to administer disputes. In a
provision sought by Canada, disputes could address not
just actual measures but also proposed measures such as
pending legislation. The dispute process included consultations, referral to the commission, and then referral to a
panel for arbitration. Arbitration would be binding only if
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the parties agreed (or if the disputes concerned safeguards).
In CUSFTA disputes, as it turned out, the parties never
chose nonbinding arbitration (von Finckenstein 2000).
As for panel composition, CUSFTA called for fiveperson panels composed of two citizens from each side,
chosen wherever possible from a standing roster. If a party
failed to appoint its panelists, they would be selected from
the roster by lot. The fifth panelist would be selected jointly
and, in the absence of agreement, would be chosen by the
four already selected panelists, or by lot. In practice, the
two sides initially decided by lot (by coin flip) which party
would choose the panel chair, and they then discussed candidates (Winham 1993). The panel then provided an initial
report and a final report responding to any objections by
the parties.
If, after receipt of a final panel report, the commission
was not able to reach agreement on a settlement within 30
days, and a party considered that its fundamental rights or
benefits under CUSFTA would be impaired by implementation or maintenance of the measure at issue, that party
would be free to suspend CUSFTA benefits of equivalent
effect. At the time, the GATT did not automatically authorize suspension of concessions.
Because CUSFTA incorporated by reference the GATT
provisions on national treatment and quantitative trade
restrictions, the negotiators also included a choice of
forum provision. Article 1801(2) provided that disputes
arising under both CUSFTA and the GATT could be settled
in either forum, at the discretion of the complaining party,
but that once an election of forum had been made by initiation of dispute settlement, the procedure initiated would
be used to the exclusion of any other. This provision gave
the complaining party the option to choose the strongest
substantive and procedural rules, while duplicative proceedings were ruled out.
NAFTA’s Chapter 20 continues the framework of
CUSFTA Chapter 18, with a few changes.
• Because NAFTA is trilateral, Chapter 20 gives intervention rights to a NAFTA party not involved in a dispute,
including rights to attend hearings and to receive and
make submissions; the procedures also allow for twocomplainant cases.
• Chapter 20 makes provision for a consensus roster of 30
individuals experienced in law, international trade, and
dispute settlement. Each party selects two panelists who
are citizens of the other disputing country. The selection
cannot be blocked if a panelist is on the agreed roster.
• Because panels under Chapter 18 had visibly split on
national lines, views in Chapter 20 panel reports are
anonymous.

• The provision on choice of forum remains, and before a
NAFTA party initiates a WTO dispute against another
party on grounds substantially equivalent to those available to it under NAFTA, it must consult with the third
party. If the three cannot agree, the dispute must normally be settled under NAFTA.
A few changes responded to environmental concerns.
NAFTA’s Article 103 gives precedence to obligations under
five environmental treaties. In a WTO dispute between
NAFTA parties, if the responding party claims that its
measures are subject to Article 103, the complaining party
can only bring a NAFTA dispute. Similarly, if a dispute
between NAFTA parties concerns sanitary and phytosanitary (SPS) measures or environmental standards, the
responding party can insist that the dispute be pursued
only under NAFTA. A panel or a party can request a scientific review board on factual issues concerning environmental, health, safety, or other scientific matters. All of
these changes responded to criticism that GATT panels and
GATT rules were hostile to environmental regulation.

Annex B. PTA Dispute Settlement:
Ad Hoc Panel Decisions
In comparison with experience in the GATT and the WTO,
ad hoc panel proceedings under preferential trade agreements (PTAs) have yielded relatively few completed decisions. The known panel decisions are listed and briefly
described here. The sources for this annex are Davey
(1996); Reich (1996; Grebler (2003); Tussie and Delich
(2005); Gantz (2006); Barral (2007); SIEL (2010); Mercosur arbitral awards on the Organization of American States
(OAS) website at http://www.sice.oas.org/Dispute/mercosur/
ind_s.asp; and newspaper reports.

Canada-U.S. FTA (1988–93), Chapter 18
1. Canada’s landing requirement for Pacific Coast salmon
and herring, final report, October 16, 1989. At issue was
a Canadian landing requirement that replaced GATTinconsistent export restrictions on certain fish.
2. Lobsters from Canada, final report, May 21, 1990. The
case involved a U.S. ban on interstate transport or sale of
whole live lobsters smaller than a minimum size.
3. Article 304 and the definition of direct cost of processing or
direct cost of assembling, final report, June 8, 1992. The
complaint concerned a U.S. rule that did not allow certain nonmortgage interest payments to count toward
meeting CUSFTA rules of origin.
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4. The interpretation of and Canada’s compliance with Article 701.3 with respect to durum wheat sales, final report,
February 8, 1993. The United States claimed that sales of
durum wheat by the Canadian Wheat Board for export
to the United States violated a CUSFTA ban on a government entity’s selling products for export at a loss
(that is, at a price below the acquisition price of the
goods, plus storage, handling, and other costs incurred
with respect to those goods).
5. Puerto Rico regulations on the import, distribution and
sale of ultra-high-temperature (UHT) processed milk
from Quebec, final report, June 3, 1993. The case concerned milk standards in Puerto Rico.
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(United States v. Canada, 1994); import restrictions on
sugar (Canada v. United States, 1995); restrictions on
small-package delivery (United States v. Mexico, 1995);
restrictions on tomato imports (Mexico v. United States,
1996); the Helms-Burton Act (Mexico and Canada v. United
States, 1996); Mexican rebalancing for U.S. safeguards on
broom-corn brooms (United States v. Mexico, 1996);
restrictions on sugar imports (Mexico v. United States,
1998); farm products blockade (Canada v. United States,
1998), bus service (Mexico v. United States, 1998); sport
fishing laws (United States v. Canada, 1999); and restrictions on potatoes (Canada v. United States, 2001).
Mercosur (Since 1998)

Israel–U.S. FTA
Machine tools from Israel, settled informally after the panel
report. The dispute concerned the U.S. decision to count
imports of machine tools assembled by Sharnoa Ltd., in
Israel, from parts from Taiwan, China, against the U.S.
import quota for machine tools from Taiwan, China.
NAFTA (Since 1994)
1. Tariffs applied by Canada to certain U.S.-origin agricultural products, final report, December 2, 1996. The dispute was brought by the United States against Canada’s
maintenance of tariff-rate quotas on certain dairy and
poultry products after full tariff elimination. Examining
the relationship between the CUSFTA chapter on agricultural trade, the Uruguay Round tariffication of agricultural import quotas, and NAFTA, the panel found no
breach by Canada.
2. U.S. safeguard action taken on broom-corn brooms from
Mexico, final report, January 30, 1998. The dispute
brought by Mexico concerned the application of global
safeguard action on broom-corn brooms to imports of
such brooms from Mexico. The panel found the measure in breach.
3. Cross-border trucking services, final report, February 6,
2001. In a dispute brought by Mexico, the panel found a
U.S. breach of the NAFTA commitment to permit operation of Mexican trucking firms in four U.S. border states.
After U.S. congressional action terminating the pilot
program for Mexican trucking, Mexico, on March 19,
2009, announced suspension of NAFTA concessions
(i.e., an increase in tariffs to most favored nation, or MFN,
levels) on imports of 90 products from the United States.
Other matters settled or abandoned after consultations
but before panel proceedings concerned uranium exports

1. Application by Brazil of restrictive measures to trade
with Argentina, award, April 28, 1999. The panel found
that Brazilian import-licensing requirements on
imports from Argentina breached the Mercosur treaty
and recommended compliance by December 31, 1999.
2. Subsidies on production and export by Brazil of pork to
Argentina, award, September 27, 1999. The panel
rejected claims by Argentina regarding a system for
corn stocking and Brazil’s advances on exchange contracts. It found that use of the PROEX export-financing program by Brazil was only acceptable for capital
goods.
3. Application by Argentina of safeguard measures on textiles from Brazil, award, March 10, 2000. The panel
found that Argentina’s application of safeguards to
textiles was incompatible with the Mercosur legal
regime and ordered revocation of the safeguard measure within 15 days. Brazil brought a complaint about
the same textile safeguard to the WTO Textiles Monitoring Body and requested a WTO panel (WT/DS190),
which was established on March 20, 2000. The parties
notified a settlement to the WTO in June 2000.
4. Application of antidumping measures on imports of
whole chickens from Brazil, award, May 21, 2001. The
panel found that Mercosur law did not regulate the
application of antidumping measures and rejected the
claim by Brazil. Brazil then took the same dispute to
the WTO (WT/DS241) and prevailed there.
5. Market access restrictions in Argentina on bicycles
imported from Uruguay, award, September 23, 2001.
Argentina treated Uruguayan bicycles made by one
company as non-Mercosur in origin and therefore
subject to the common external tariff. The panel ruled
that this measure violated Argentina’s Mercosur obligations and ordered its revocation and the restoration
of market access.
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6. Brazilian import ban on remolded tires from Uruguay,
award, January 9, 2001. The panel found that Brazil’s
ban on imports of remolded tires was incompatible
with the Mercosur standstill on new trade restrictions.
Brazil later defended related measures in the WTO,
raising environmental defenses not mentioned in the
Mercosur proceedings.
7. Barriers to entrance of Argentine phytosanitary products
into the Brazilian market, award, April 9, 2002. The
panel found that Brazil had failed to implement in its
domestic law five Mercosur Common Market Group
resolutions designed to create a streamlined phytosanitary system for evaluating and registering food. It
found that Brazil was obligated to implement these
measures within a reasonable period of time and that
six years was not reasonable; the panel ordered enactment within 120 days.
8. Application of Uruguay’s specific internal taxes on the
sale of cigarettes, award, May 21, 2002. The panel found
that Uruguay’s method of calculating taxes on
imported cigarettes discriminated against Paraguayan
cigarettes, denying national treatment. It ordered
Uruguay to cease discrimination within six months.
9. Uruguayan subsidies for processing of wool, award. April
3, 2003. The panel found that Uruguayan export subsidies for processed wool products exported to Mercosur were inconsistent with Mercosur law and had to be
eliminated within 15 days.
10. Discriminatory and restrictive measures by Brazil on
trade in tobacco and tobacco products, award, August 5,
2005. Uruguay brought a complaint concerning a
Brazilian decree raising tariffs on tobacco and tobacco
products to 150 percent. Brazil repealed the decree
during the proceedings.
11. Argentine ban on imports of remolded tires, award,
October 25, 2005. In the first case under the Protocol
of Olivos, the panel found that the Argentine ban was
consistent with Mercosur law.
12. Appeal by Uruguay of award on Argentine ban on
imports of remolded tires, award, December 20, 2005.
The appellate tribunal reversed the award, finding that
the Argentine measure was incompatible with Mercosur laws.
13. Request for ruling regarding excess in compensatory
measures in the dispute between Uruguay and Argentina
on the prohibition of imports of remolded tires from
Uruguay, award, June 8, 2007. The appellate tribunal
found that the Uruguayan compensatory measure was
proportional and lawful.
14. Review of tribunal decision regarding Argentine compliance with the tribunal award on remolded tires, award,

April 26, 2008. The tribunal found that Argentina had
not brought itself into compliance and that until it did,
Uruguay had the right to maintain compensatory
measures.
15. Failure by the Argentine state to adopt appropriate
measures to prevent and/or cease impediments to free
circulation caused by blockages in Argentine territory of
access roads to the international bridges General San
Martín and General Artigas, which connect Argentina
and Uruguay, award, September 6, 2006. Uruguay
challenged Argentina’s failure to act against environmental groups that blocked international bridges
between Uruguay and Argentina from December
2005 to May 2006 to protest the construction of pulp
mills in Uruguay. Uruguay argued that the blockage
injured imports, tourism, and transport, in violation
of Mercosur guarantees of free circulation of goods,
services, and factors of production via the elimination of quantitative restrictions and measures of
equivalent effect. The panel largely agreed. The
underlying dispute concerned Argentina’s objections
to the construction of pulp mills in Uruguay, which
Argentina separately appealed to the International
Court of Justice.
16. Interlocutory appeal by Argentina objecting to selection
of the panel chairman in the free circulation dispute,
award, July 6, 2006. The tribunal rejected Argentina’s
appeal as inadmissible under Mercosur rules and
assessed all costs and expenses of the proceeding
against Argentina.
Other
Chilean price bands (application of price-band tariffs
on imports of vegetable oils). (a) Bolivia brought a dispute
against Chile in 2000 under Chapter XIII of the
Bolivia–Chile (LAIA/ALADI) Economic Complementation Agreement 22, which provides that a dispute settlement panel decision is fully binding on the parties. Chile
then reimbursed the safeguard duties collected. (b)
Argentina brought a complaint in 2000 under the
Administrative Commission of the Mercosur–Chile
(LAIA/ALADI) Economic Complementation Agreement
35, which provides that a panel decision is nonbinding.
After Argentina prevailed but Chile failed to comply, in
October 2000 Argentina brought a dispute in the WTO
(WT/DS207, Chile–Price Band System and Safeguard
Measures Relating to Certain Agricultural Products), and
prevailed in 2002. Argentina later prevailed in WTO
compliance proceedings in 2007 but has not suspended
concessions.
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Notes
The views expressed herein do not represent those of any present or past
client or employer.
1. CUSFTA and NAFTA panel decisions are available from many
sources, including the NAFTA Secretariat website, http://www.nafta-secalena.org/. Panel decisions of CUSFTA, NAFTA, and Mercosur, as well as
the texts of PTAs involving Western Hemisphere countries, are available at
the website of the Organization of American States (OAS) Foreign Trade
Information System, http://www.sice.oas.org/.
2. During the period 1996–2000, the OAS Trade Unit prepared an
inventory of dispute settlement in the Western Hemisphere (FTAA 2000),
as an input for the Free Trade Area of the Americas (FTAA) Negotiating
Group on Dispute Settlement. The FTAA negotiations have been stalled
since 2003, but the inventory remains a useful snapshot of these provisions as they stood in 2000. Considerable information on dispute settlement and institutions in Latin America and the Caribbean is available at
the websites of Mercosur, the Andean Community (CAN), the Central
American Court of Justice, the Caribbean Court of Justice, and regional
institutions, including the OAS, the Inter-American Development Bank
(IADB), the secretariat of the Latin American Integration Association/
Asociación Latinoamericana de Integración (LAIA/ALADI), and the
United Nations Economic Commission for Latin America and the
Caribbean/Comisión Económica para América Latina (ECLAC/CEPAL).
The last-named organization maintains a database on trade agreement
dispute settlement, “Base de Datos Integrada de Controversias Comerciales de América Latina y el Caribe/Integrated Database of Trade Disputes for Latin America and the Caribbean,” http://badicc.eclac.cl/.
3. CAN, “Procesos del Tribunal de Justicia: Acciones de Incumplimiento” (updated list of all Andean Tribunal noncompliance proceedings),
http://www.comunidadandina.org/canprocedimientosinternet/ListaEx
pedientes11.aspx?CodProc=7&TipoProc=%27S%27.
4. Ibid.
5. Andean Community Decision 680 of 2007 (authorizing ATJ
budget for fiscal year 2008), http://www.comunidadandina.org/norma
tiva/dec/D680.htm.
6. Investir en Zone Franc (IZF) website, http://www.izf.net/pages/
institutions-afrique---zone-uemoa-et-cemac/2199. The site contains
information on trade and investment in the Central and West African
franc zones, including the legislation and jurisprudence of WAEMU/
UEMOA and CEMAC. Information on legal systems in francophone
Africa is also found at http://www.archive.org.
7. African International Courts and Tribunals (AICT), http://www
.aict-ctia.org/.
8. The term “nonviolation nullification or impairment” comes from
the pioneering work by Robert E. Hudec, The GATT Legal System and
World Trade Diplomacy (Hudec 1975).
9. Nonviolation remedies apply as follows in the PTAs studied:
Chile–Japan, only for the chapters on trade in goods; India–Korea,
Korea–Singapore, Panama–Singapore, Canada–Costa Rica, Canada–Chile,
Canada–Colombia, and Chile–Peru, goods and services; Panama–
Taiwan, China, goods, services, and TBTs; El Salvador–Honduras–
Taiwan, China, goods, services, SPS measures, and TBTs; Chile–Central
America, goods, services, TBTs, and aviation; Chile–Colombia and the
Trans–Pacific SEP, goods, services, TBTs, and procurement; Nicaragua–
Taiwan, China, goods, services, TBTs, SPS measures, and IPRs; and
Chile–Australia, goods, services, TBTs, procurement, and IPRs.
10. Examples include the general cooperation chapters in the following
PTAs: China–New Zealand, Japan–Mexico, Japan–Malaysia, Japan–
Philippines, Japan–ASEAN, ASEAN–Australia–New Zealand, Australia–
Thailand, and Korea–Singapore.
11. Examples include intellectual property cooperation provisions
in the Japan–Philippines and Japan–Thailand PTAs and the competition policy cooperation obligations of the Australia–Chile, Australia–
Thailand, ASEAN–Australia–New Zealand, Australia–U.S., Peru–U.S., and
SACU–EFTA PTAs.
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12. This is the case for the Japan–Mexico, Japan–Chile, Australia–
Chile, ASEAN–Australia–New Zealand, Chile–U.S., and Singapore–U.S.
agreements.
13. Res judicata is the legal doctrine that once a case has been determined, neither party can bring the same claims regarding the same subject matter against the other in another court. Lis alibi pendens is the legal
doctrine that proceedings regarding the same facts cannot be commenced
in a second court if the lis (i.e., action) is already pendens (pending) in
another court.
14. The two disputes brought under CUSFTA rather than the GATT
were those on Canada’s landing requirement for Pacific Coast salmon and
herring (final report October 16, 1989) and on lobsters from Canada
(final report May 21, 1990).
15. PTAs that require model rules of procedure include NAFTA and
all later U.S. PTAs; the Mercosur Protocol of Olivos; the Singapore–GCC,
Chile–EU, Chile–Australia, Chile–Colombia, Chile–Central America,
ASEAN–China, and Korea–Singapore PTAs; the ASEAN Enhanced
DSM; and the Trans–Pacific SEP.
16. Appointing authorities named in PTAs include the WTO
Director-General (e.g., the China–New Zealand, ASEAN–Japan, Japan–
Malaysia, Japan–Vietnam, and New Zealand–Singapore PTAs and the
Trans-Pacific SEP), the Secretary-General of the Permanent Court of
Arbitration in the Hague (e.g., the Japan–Switzerland and Canada–EFTA
PTAs), or a regional secretariat (the Mercosur Administrative Secretariat
for disputes under the Mercosur Protocol of Olivos, and the ASEAN
Secretary-General for the ASEAN Enhanced DSM).
17. Participation by another PTA member is permitted by NAFTA,
the ASEAN Enhanced DSM, the Trans-Pacific SEP, and the ASEAN–
Australia–New Zealand, Canada–EFTA, Colombia–EFTA, Japan–ASEAN,
China–ASEAN, Chile–Central America, and CAFTA–DR agreements.
18. Examples of provisions for stakeholder input are the EU Trade
Barriers Regulation, U.S. Section 301, and China’s analogous legislation.
19. Examples of PTAs with provisions for alternative dispute resolution include China–New Zealand (Article 187), Thailand–Australia
(Article 1803), Singapore–Australia (Article 16.3), the Trans-Pacific SEP
(Article 15.5), NAFTA (Article 2007) and later U.S. FTAs, and the
ASEAN Enhanced DSM, which authorizes good offices, mediation, or
conciliation by the ASEAN secretary-general (Article 4).
20. CAN, “Procesos del Tribunal de Justicia: Acciones de
Incumplimiento.”
21. “Facts and Figures on WTO Dispute Settlement,” http://www
.worldtradelaw.net.
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